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V.  Pratt 

Wise  V.  Charlton 
Wolff  r.  Ozholm 
Wood  V.  Zimmer 
Woollam  V,  Kenworthy  - 


Yates  r.  Palmer 
Young  o.  Grote 
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„ 
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. 
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. 
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-  330 

« 
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-  717 

„ 
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. 
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. 
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. 
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. 
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. 
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. 
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-  751 

. 

1  Doug.  201 
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. 
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. 
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-  406 

„ 

7  T.  R.  711 

-  138 

. 

^Exch.in 

-  327 

. 

12  Eagt,  141 

-  581 

. 

I  E.A-B.  727 
13  ikr  d-  TF.  628 

-  925 

. 

-  474 

- 

5  Q.  B.  175 

.  615 

. 

7  M.A-G.  882 

-  296 

. 

2M.&-G.  792 

4  r.  &  753.  758   - 

.  296 

-  945 

- 

14Q.  B.405 

-  302 

. 

8  il.  j-  £.  614 

-  720 

. 

12  Q.  B.  603 

-  700 

. 

2  5.  ^  B.  650 

-  72 

. 

AA.^-E.  786 

-.835 

- 

6  ikf.  j-  5.  92.  99   . 

-  241 

. 

HoWb  N.  p.  C.  53  . 

-  268 

*• 

9  Ves.  137 

-  578 

f. 

6D.^L.  283 

-  699 

- 

4  Bi/fs'.  253 

-  557 

ERRATA  AND  ADDENDA. 

P^e   27.  line  22,  for  *«  Haddon  "  read  "  Hadow.** 
137.  line  3,  for  «  5Sr«veiu  **  read  '*  Stephen;'* 
233.  line  20.  for  "  Rowe  -  read  "  Roe,'' 
243.  line  17,  for  "  Woodhouee  "read  *«  Woodlmme.'' 
268.  line  1 8,  after  "  Company  -  insert  "  ▼.  Nei/«o«.- 
602.  note  (c),  line  2,  for  «  135  "  read  "  66." 

«    note  (c),  line  3,  after  "  section  **  insert  **  of  stat.  4  &  5  Vict,  c.  39.** 
698.  last  line,  for  «'  AoMm"  read  '<  RdberU." 
767.  last  line  bat  four,  prefix  a  mark  of  citation  commencing  before  the  word  <*  That.** 

*«    last  line  but  five,  add  a  mark  of  citation  ending  after  the  semicolon,  and  prefix 
a  mark  of  citation  beginning  before  the  word  <*  that** 


CASES  -i!^ 

ARGUED  AND  DETERMINED 

IN 

THE   QUEEN'S  BENCH, 


IN 


HILARY    TERM, 

XVII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term 
were: 


Lord  Campbell  C.  J. 
Coleridge  J. 


WiGHTMAN  J. 

Crompton  J. 


Humphbet  Ewing  Maclae,  Francis  Somsrville  Thursday, 
and    John    Blair    against    John    William   """""^ 


Maclae 

Sutherland,    John    Connell,    James    Far-         ▼• 

Sutherland. 

QUHAR,  Thomas  Newman  Farquhar,  Patrick 
Hadow  and  James  Ochterlony  Walker. 


A  SSUMPSIT.     First  count  by  plaintifis  as  holders  of  The  directors 
a  promissory  note,  dated  on  1st  Augnst  1846,  made  ^i^ratedand 

unregistered 
joint  stock 
binking  comp&nj,  called  the  R.  Bank  of  A.,  made  and  issued  promissory  notes  in  this  form. 

**  R,  Bank 
"  We,  directors  of  the  R.  Bank  of  A.,  for  ourselves  and  the  other  shareholders  of  the  said 
Compaaj,  jointly  and  sererally  promise  to  paj,**  **  for  value  received  on  account  of  tho 
Companv.**    (Signed)  **  A.  Chairman,  B.  and  C.  Directors.'* 

of  A,'' 
Held  that,  atsumug  that  the  parties  signmg  were  authorized  to  sign  promissory  notes  on 
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1854.  by  the  defendants,  and  payable  to  John  Henry  Wray  or 
Maclak  bearer  at  the  Union  Bank  of  Londoriy  on  Ist  August 
Sutherland.  ^^^^-  Averments  of  presentment,  and  of  non-payment 
Second,  third  and  fourth  counts  on  other  promissory 
JSIJtaSsWp!^*  notes.  Fifth  count  for  money  lent,  interest,  and  on  an 
^JZ.i  account  stated. 
safBcieotlj  an        Tjjg  defendants  severed  in  their  pleadings. 

intention  to  r  o 

bind  the  part-         Pleas  by  defendant  Sutlierlandy  to  each  of  the  first 

nersbipjointlj;  "^ 

and  that,  four  counts:  1.  Non  feciU     2.  That  plaintiflFs  were  not 

thouffh  the  at-  ^^^ 

tempt  to  bind  the  holders.     And,  3,  a  denial  of  the  presentment    To 

ensererallj  *  the  fifth  count,  Non  assumpsit     Issues  thereon, 
imd  ^^  y^       There  were  similar  pleadings  by  the  defendant  Connelly 

S^^to^d  ^^  by  the  other  four  defendants,  who  pleaded  jointly. 
^°' aIT 'action  ^^  *^  *"^*  heiote  Lord  Campbell  C.  J.,  at  the  Sittings 

WM  brought  on  at  Guildhall  after  Trinity  term  1852,  a  verdict  was  taken 
the  notes :  they  ^  '' 

were  at  fiye       for  the  plaintifife,  subject  to  a  case,  the  substance  of  the 

years*  date ;  /.,.,.!  j 

attached  to        more  matenal  parts  of  which  is  here  stated, 
each  were 
coupons  for 

halt  yearly  interest  at  the  rate  of  5  per  cent,  till  the  principal  sum  would  become  due. 
They  were  issued  through  a  broker,  employed  by  the  directors ;  and  the  plaintiffs  paid  him 
the  full  value.  In  the  advice  notes  from  the  broker  to  the  plaintiffs,  the  transaction  was 
called  a  sale  of  debentures.  The  money  thus  raised  was  employed  as  capital,  in  starting 
branches  of  the  Bank  abroad.  These  facts  being  stated  in  a  case,  in  which  the  Court  had 
power  to  draw  inferences  of  fact : 

Held :  that,  though  the  transaction  was  called  **  a  sale  of  debentures,**  yet  it  appeared 
to  be  in  substance  a  loan  on  the  security  of  the  notes ;  and  that,  assuming  that  the  directors 
had  authority  to  borrow  it  for  the  partnership,  the  pli^tiflBs  might  recover  against  the  share- 
holders for  money  lent. 

Held  also :  that  the  transaction  appeared  to  be  so  much  out  of  the  ordinary  course  of 
banking  transactions  that  the  plaintim  could  not  recover,  merely  on  the  implied  authority 

S'ven  to  the  manaffers  of  a  joint  stock  company  to  do  all  that  was  in  the  ordinary  course  of 
e  business  for  which  the  Ck>mpany  was  formed. 

The  deed  of  the  Company  authorised  the  establishment  of  branches  of  the  bank  in  all 
places  east  of  the  Cape  of  Good  Hope,  and  gave  very  full  powers  to  the  directors  to  manage 
the  whole  concern.  It  also  provided  Uiat,  for  the  first  four  years,  there  should  be  no  general 
meetings.  It  appeared  that,  in  fact,  the  money  raised  on  the  notes  was  emoloyed  in 
establishing  branches ;  that,  during  the  first  four  years,  dividends  were  paid  by  the  directors ; 
and  that  afterwards,  at  three  successive  general  annual  meetings,  dividends  were  voted,  on 
the  supposition  that  they  were  derived  from  the  profits  of  these  branches  and  received  by 
the  shareholders. 

Held :  that  the  deed  authorized  the  directors  to  issue  notes,  and  borrow  money,  as  they 
had  done,  for  the  purpose  of  starting  the  branches. 

Held  also  that,  supposing  it  had  not,  the  shareholders  must,  as  an  inference  of  hct,  be 
taken  to  have  ratified  the  means  by  which  the  directors  had  raised  the  capital  for  estab- 
lishing the  branches  from  which  the  dividends  were  derived :  it  appearing  to  the  Court  as  a 
fact  that  they  must  have  known  that  the  capital  was  borrowed. 
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The  action  was  brought  to  recover  the  amount  of  four        1854. 
instruments,  with  interest.     The  following  is  a  copy  of      m^^^^jj 

""^  Sutherland. 

"  The  Royal  Bank 

£200.  £200. 

(273)  London,  1st  August,  1846. 

We,  directors  of  the  Royal  Bank  of  Australia,  for  our- 
selves and  the  other  shareholders  of  the  said  company, 
jointly  and  severally  promise  to  pay  to  George  Henry 
Wray,  or  bearer,  on  the  first  day  of  August  one  thousand 
eight  hundred  and  fifty  one,  at  the  Union  Bank  of 
London,  the  sum  of  two  hundred  pounds,  for  value 
received  on  account  of  the  Company. 

Ekitered  J.  fV.  Sutherland,  Chairman. 

Bemamm  Wood,  Adam  Duff,      1  _ . 

c.  ^,     -^.  *;«     l. Directors. 

Secretary.  John  Mitchell,    J 

of  Australia.'" 

All  of  the  above  document  was  engraved,  except  the 
date,  the  number,  and  the  signatures  of  the  chairman, 
directors  and  secretary. 

The  second  and  third  were  precisely  similar.  The 
fourth  was  dated  10th  August  1846,  and  payable  10th 
August  1841,  and  was  for  1,000/.  In  other  respects  it 
resembled  the  first 

Annexed  to  each  of  the  instruments,  and  on  the  same 
sheet  of  paper,  were  other  instruments,  called  coupons, 
payable  at  successive  periods  of  half  a  year  subsequent 
to  the  dates  of  those  instruments  respectively,  until  the 
sums  in  the  said  instruments  mentioned  should  become 
payable,  the  sums  mentioned  in  those  coupons  being 
respectively  an  amount  equal  to  half  a  year's  interest,  at 
five  per  cent  per  annum,  on  the  sums  mentioned  in  the 
respective  instruments,  which  coupons  were  signed  by 
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1  ui,4,        the  same  perec'Df  respectiTeK  wbo  sagned  tbe  said  msmi- 
HUcLAir"   °i^o^     The  interest  «nigbt  lo  be  recxsT&ei  was  that 
upoD  the  four  instraiDeDts,  and  also  the  arreare  doc  upon 
ttie  coupoos. 

The  pUiintifi&  are  the  trosiees  of  the  maniage  settle- 
rueut  of  Major  and  Mis.  Braum.  and  became  tbe  holders 
of  the  instruxDeDts  in  question  ooder  the  rircumitaiiees 
afUT  mentioned.  The  defendants  Sutkerkmd  and  Cammdl 
were  directors  of  a  jcunt  stock  banking  companT,  called 
"  TJif  Ra^alBank  of  AnstraHoT  at  the  time  of  tbe  makii^ 
of  the  said  instruments,  and  continued  and  were  sodi 
directors  at  the  time  when  the  {dainti&  became  hoiden 
of  the  instruments  sued  upon,  in  manner  hereinafter 
mentioned;  and  the  other  defendants  were  durii^  the 
same  periods  shareholders.  Wray  was  the  manager  of 
the  bank  until  its  stoppage. 

The  case  stated  at  length  the  preliminair  meetings 
of  the  peiKHis  fcHining  the  Company.  These  were 
ratified  by  a  clause  in  the  deed  of  settlement  of  the 
(Company  subsequently  executed;  but  nothing  material 
turned  upon  them. 

A  deed  of  settlement  of  the  Company,  dated  the  3rd 
August,  1840,  was  executed  shortly  after  its  date  by  all 
the  defendants,  and  various  other  persons.  A  copy  of 
the  deed  was  made  part  of  the  case  (a). 

(o)  Tbe  deed  recited  tbat  tbe  sereral  parties  tbereto  agreed  to  form  a 
jcHBt  stodL  Compacj  for  tbe  pnrpose  of  carrying  on  tbe  trade  or  busness 
of  hanking  onder  tbe  name  or  stjle  of  Tkt  Royai  Bank  of  AmatraKa  ;  and 
tbe  parties  entered  into  covenants  wbicb  (as  is  nsoal  in  socb  deeds)  were 
numbered.  Tbe  fiist  declared  tbat  tbe  name  of  tbe  inn  sbould  be  71c 
Rofml  Bami  of  AmMtrcKa.      Tbe  following  are  tbe  more  important  rliniKi 

6.  "  Tbat  tbe  Court  of  Directors  sball  bare  full  power  and  antboritj  to 
carry  on  tbe  bosiness  of  tbe  Company  m  tbe  city  of  Ltmdtm  and  in  socb 
otber  cities,  toims  or  places  vitbin  tbe  United  Kingdom,  or  witbin  Her 
Hajestj's  colonies  or  settlemenU  of  AW  SomA  Wdkt,  Faa  DiamnCM  Lmmi^ 
Ifettern  AuMtraUa,  Sowtkerm  Australia,  or  any  otber  part  of  AVir  ffoflhnwf. 
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In  Au^^t,  1840,  the  directors  authorized  the  esta- 
blishment of  branches  of  the  bank  in  Australia,  the  one 

or  within  the  islands  of  New  Zeaiandt  or  within  the  territories  of  the 
Hoooorable  the  EaU  India  Company,  or  within  the  colony  of  the  Cape  of 
Good  Hope,  or  within  anj  other  islands,  countries,  or  territories  to  which 
Her  M^esty*s  subjects  may  lawfully  trade  beyond  the  Cape  of  Good  Hope 
to  the  Straits  of  MageUan,  which  to  the  Court  of  Directors  may  seem  ad- 
visable :  bat  the  principal  office  of  the  Company  shall  at  all  times  be  in  the 
(kjo(  London,** 

9.  **  That  the  trade  or  business  of  the  Company  shall  be  that  of  bankers 
or  of  banking,  including  the  making  and  issuing  of  bank  notes,  and  bills 
payable  on  demand,  after  sight,  after  date,  or  otherwise,  and  the  making  of 
loans  and  advances  to  customers  and  other  persons,  on  open  and  current 
accounts,  on  real  or  personal  estate,  on  choses  in  action  or  in  equity,  on 
bonds,  covenants,  or  other  personal  security,  on  inland  or  foreign  bills  of 
exchange,  or  promissory  notes,  on  letters  of  credit,  on  bills,  on  the  deposit 
of  Inlls  of  lading,  dock  warrants,  or  other  muniments  of  title  to  goods, 
wares,  or  merchandises,  on  ships*  bottomries,  on  lands  and  tenements,  on 
sheep,  cattle,  and  live  stock,  on  wool,  farm  stock  and  produce,  and  on  all 
and  every  other  kind  and  description  of  property  whatsoever,  and  including 
the  discomiting  of  inland  or  foreign  bills  of  exchange  or  promissory  notes, 
payable  at  or  after  sight,  after  date,  or  on  demand,  and  including  the  bor- 
rowing or  taking  up  money  at  interest  on  receipts,  on  inland  or  foreign 
bills  of  exchange  or  promissory  notes,  bonds,  debentures,  deposit  receipts, 
or  other  obligations,  as  shall  from  time  to  time  be  deemed  expedient,  and 
iododing  the  keeping  of  the  money  or  cash  of  individuals  or  other  persons 
at  interest  or  otherwise,  and  including  the  dealing  in  bullion,  coins,  specie, 
nooej,  notes,  bills,  and  other  securities  for  money,  and  including  purchased 
investments,  dealings,  sales,  or  advances  in  or  upon  the  Government  or 
Pablic  Funds  of  Great  Britain  or  Ireland^  navy  bills,  exchequer  bills, 
India  bonds,  turnpike  bonds,  the  bonds,  bills,  or  securities  of  any  body  of 
commissioners  authorized  by  Act  of  Parliament,  or  charter  of  the  Crown, 
to  borrow  money  on  bonds,  bills,  or  securities,  the  bonds,  bills,  or  securities 
of  iny  Company  authorized  by  Act  of  Parliament  or  charter  of  the  Crown 
to  borrow  money  on  bonds,  bills  or  securities,  the  bonds,  bills,  stock,  pro  • 
i&iuory  notes,  debentures,  engagements,  or  other  securities  of  any  British 
Colonial  Government  of  the  Ecut  India  Company,  of  the  Bank  of  England, 
or  of  the  Bank  of  Ireland,  or  of  any  of  the  Banks  of  England,  Scotland  or 
Wa»d,  or  other  joint  stock  company,  whether  established    by  charter, 
letters  patent.  Act  of  Parliament,  deed  of  settlement,  or  otherwise  formed 
or  constituted,  or  of  any  foreign  or  colonial  bank,  or  other  joint  stock 
•"wnpany,  shares  in  the  company  hereby  established,  shares  in  any  other 
jvint  stock  banks  carrying  on  business  in  the  United  Kingdom,  the  colonicii 


1854. 
Maclai 

V, 

Sutherland. 
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1854.       &t  Sydney  being  the  principal  one.     The  rate  of  interest 
Maclae      ^  AtLstraUa  in  1840  was  understood  to  be  from  12  to 


T. 
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or  elsewhere,  shares  in  or  stock  of  anj  other  joint  stock  oompanj  or  society, 
or  of  any  annuity  or  annuities  for  one  or  more  life  or  Utos,  or  of  any  other 
description ;  or  the  stock  or  funds  of  any  public  foreign  goremment  or 
state,  or  of  the  stock  or  shares  of  or  in  any  foreign  public  company,  or  in, 
npon,  or  of  any  freehold,  copyhold  or  leasehold  estates,  in  the  United 
Kingdom,  the  colonies  and  dependencies  thereof,  or  elsewhere,  or  any 
securities  affectfaig  any  such  freehold,  copyhold  or  leasehold  estates,  or  in, 
upon  or  of  any  other  properties,  stocks,  funds  or  securities  which  the 
Court  of  Directors  shall  consider  proper  and  appro?o  of,  with  power  to  the 
Court  of  Directors  to  call  in,  convert  into  money,  reinrest,  and  rary,  such 
inrestments,  property,  stocks,  funds,  securities  and  moneys,  as  occasion 
may  reqmre,  and  as  the  Court  of  Directors  shall  think  proper;  and  the 
trade  or  business  of  the  Company  shall  also  include  the  acting  as  agents 
for  joint  stock  or  other  banks,  joint  stock  or  other  companies,  and  private 
individuals  or  other  persons  in  the  United  Kingdom,  the  colonies  and 
dependencies  thereof,  or  in  foreign  parts,  in  ordering  the  purchase  or  sale  of 
stocks,  funds  or  securities,  and  in  receiring  diridends,  interest,  pension, 
pay,  rents,  or  other  income,  and  in  paying  or  honouring  drafts,  cheques, 
bills,  or  notes,  and  in  doing  and  perfomung  any  other  business  or  acts  of 
agency  which  the  Court  of  Directors  may  direct  or  approve  of;  but  the 
Company  shall  not,  by  the  Court  of  Directors,  or  by  any  other  persons,  or 
in  any  manner,  pretend  or  assume  to  be  or  act  as  a  corporate  body,  unless 
and  except  so  far  as  the  Company  shall  hereafter  be  duly  incorporated.** 

10.  "  That  the  management  of  the  Company,  and  the  business  and  con- 
cerns thereof,  and  the  regulation,  investment,  and  application  of  the 
properties,  funds,  securities  and  moneys  for  the  time  being,  belonging  to 
the  Company,  and  the  regulation  and  determination  of  the  modes  and 
terms  of  carrying  on  and  transacting  the  business  of  the  Company,  and  all 
other  matters  and  things  whatsoever  connected  with  or  relating  to  the 
business  and  concerns  of  the  Company,  shall  be  solely  and  exclusively 
vested  and  reposed  in  the  Court  of  Directors,  except  as  herein  is  excepted 
or  otherwise  prorided.'* 

12.  *'  That  all  the  i^pangements,  acts,  matters  and  things  which  have 
been' made  or  done,  and  all  appointments  made  by  the  said  present  Direc- 
tors, or  any  of  them,  on  behalf  of  the  Company,  prior  to  the  date  of  these 
presents,  with  regard  to  the  formation  of  the  Company,  or  in  relation  to 
the  business  or  afiairs  of  the  Company  prior  to  or  since  the  said  19th  day 
of  Febnutfy  now  last  past,  shall  be,  and  the  same  are  hereby,  respectively 
ratified  and  confirmed  by  the  said  parties  hereto  of  the  first  part  and  every 
oftiiem.- 

14.  **  That  the  Court  of  Directors  shall  nominate  and  appoint  such  di. 
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15  per  cent ;  and  the  business  of  dealing  in  exchanges        1854. 
was  at  that  time  considered  a  profitable  business.     The       Ma^lIe^ 
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i^Ntofs,  proprieCon,  or  other  persons,  as  thej  shall  think  fit  to  be  trustees 
ibr  and  oo  behalf  of  the  Company,  of  all  or  any  part  or  parts  of  the  pro- 
perties, fimds,  feeorities,  and  moneys  of  the  Company  at  the  discretion  of 
tbe  Conn  ci  Directors,  and  in  snch  sets,  with  reference  to  the  natures  and 
loealitict  or  situations  of  the  diflbrent  properties,  funds,  securities,  and 
aoneys  of  the  Company,  as  the  Court  of  Directors  shall  think  expedient ; 
sad  all  such  trustees  shall  act  and  be  under  the  ord^r  and  controul  of  the 
Coot  of  DirectorSb** 

15.  **  That  the  general  business  of  the  Company  shall  be  carried  on  in  the 
names  of  such  trustees  as  shall  be  appointed  for  that  purpose  by  the  Court 
of  Directors,  under  the  designation  of  the  trustees  of  the  Royal  Bank  of 
AmMiraiia,  or  under  any  other  designation  the  Court  of  Directors  shall 
tliink  fit ;  and  all  contracts,  securities,  estates  and  effects  which  shall  be 
entered  into,  and  taken  or  given  on  behalf  of  the  Company,  shall  be 
entered  into  and  taken  or  given  by  the  said  last  mentioned  trustees,  unless 
the  Court  of  Directors  shall  have  given  express  directions  to  the  contrary, 
snd  all  contracts,  securities,  estates  and  effects,  which  shall  be  entered 
into  and  taken  or  given  by  the  said  last  mentioned  trustees,  shall  and  may 
be  entered  into  and  taken  or  given  by  them  in  their  own  names,  or  by 
refierence  to  their  designation  of  trustees  as  aforesaid,  as  the  Court  of 
Directors  shall  direct ;  and  all  suiu  at  law,  or  in  equity,  and  all  prosecu- 
tioas  with  respect  to  any  of  the  properties,  funds,  securities  or  moneys 
belonging  or  entrusted  to  the  Company,  or  in  which  they  may  have  any 
interest,  shall  be  carried  on  in  the  names  of  the  trustees  of  such  properties, 
fends,  securities  or  moneys ;  and  the  several  trustees,  so  to  be  appointed 
as  aforesaid,  shall  be  continued  only  during  the  pleasure  of  the  Court  of 
Directors,  and  shall  be  removable  at  any  time  by  the  Court  of  Directors." 

22.  **Tliat  the  properties,  funds,  securities  and  moneys  hereinbefore 
anthorixed  to  be  taken  and  purchased  in  the  names  of  trustees,  and  all 
Boneys  to  be  received  or  become  due  thereon,  or  to  arise  from  the  sale, 
^spoaition  or  conversion  thereof  shall,  from  time  to  time,  be  under  the 
sole  controul,  and  subject  to  the  order  and  disposition  of  the  Court  of 
Directors ;  and  the  resolution  or  order  in  writing  of  the  Court  of  Directors 
ihall  be  obligatory  on,  and  be  a  justification  to,  the  said  trustees  and  any 
attorney  or  attorneys  who  shall  be  appointed  by  and  under  them,  as  afore- 
nid,  as  to  any  convejance,  assignment,  purchase,  sale,  investment,  pay- 
BMnt,  or  other  disposition  whatsoever,  of  the  properties,  funds,  securities 
or  moneys,  to  which  such  order  shall  relate  :  and,  if  any  such  trustee  or 
attorney  as  aforesaid  shall  neglect  or  refuse  to  act  in  any  such  order  as 
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aforesaid,  then,  and  in  every  such  case,  the  trustee  or  attorney,  so  lor  the 
time  being,  neglecting  or  refusing,  shall  thereupon  forfeit  and  paj  to  the 
Company  the  sum  of  5000/. ,  as,  or  b j  way  of,  stated  or  liquidated  damage! 
for  such  neglect  or  refusal,  exclusively  and  independently  of  the  actual 
damages  which  may  have  been  occasioned  to  or  sustained  by  the  Company, 
in  consequence  of  such  neglect  or  refusal.** 

23.  **  That  every  trustee,  on  going  out  of  the  office  of  trustee,  shall  be 
entitled  to  call  upon  the  Court  of  Directors  for  a  discharge  of  all  liabilities 
whatsoever,  in  respect  of  any  act,  matter  or  thing  made,  done,  committed 
or  permitted  by  him,  in  the  capacity  of  trustee ;  and  the  Court  of  Directort 
shall,  by  a  resolution  or  order  to  that  effect,  give  such  discharge  to  every 
trustee  who  shall  call  or  apply  for  the  same,  on  being  satisfied  that  such 
trustee  has  duly  accounted  for,  or  paid,  or  transferred,  the  trust  property 
and  moneys  held  by  him  as  a  trustee,  and  has  not  rendered  himself  liable 
to  the  Company  for  any  losses,  costs,  damages  or  expenses  by  his  wilful 
neglect  or  default." 

24.  **  That  the  Court  of  Directors  may  appropriate  and  set  apart  in  the 
names  of  any  of  the  trustees,  or  any  of  the  proprietors  they  shall  think  fit, 
so  much  and  such  part  of  the  properties,  funds,  securities,  and  moneys  of 
the  Company  as  they  shall  consider  necessary  or  proper,  as  an  indemnity 
fund  against  the  liability  of  any  trustees  or  other  persons  who  shall  become 
responsible  in  respect  of  any  contracts  entered  into  by  them  on  behalf  of 
the  Company;  and  the  fund  so  appropriated  shall  be  liberated,  in  the 
whole  or  in  part,  when,  and  so  often,  and  so  soon,  as  the  occasion  of  such 
appropriation  shall  cease,  by  the  perfonnancc,  satisfaction,  release,  or  other 
discharge,  of  the  contract  in  respect  of  which  the  same  shall  have  been 
made;  and  in  the  mean  time  shall  be  held  on  such  terms  as  shall  be 
prescribed  by  the  Court  of  Directors  at  the  time  of  the  appropriation 
thereof." 

30.  **  That  the  Court  of  Directors  shall  and  may  make  all  such  rules  and 
regulations,  and  the  trustees  and  the  Court  of  Directors  shall  and  may  give 
to  the  manager,  or  any  other  persons  in  the  employ  of  the  Company,  all 
such  powers,  in  regard  to  rigning,  drawing,  accepting  and  indorsing  bills 
of  exchange,  promissory  notes  and  other  negotiable  securities,  and  signing 
orders  and  receipts  on  the  account  of  the  Company,  and  in  regard  to  the 
management  of  the  business  of  the  Company  and  the  disposition  of  the 
properties,  funds,  securities  and  moneys  of  the  Company,  as  the  Court  of 
Directors  shall  think  expedient  and  proper ;  and  no  bill,  note,  or  other 
negotiable  security,  signed,  drawn,  accepted  or  indorsed,  or  order  or  re- 
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Maclak 

V. 

Sutherland. 


oeipt  signed  in  anj  other  manner  than  by  the  person  or  persons  respectivelj 
mthorised  in  that  behalf  as  aforesaid,  shall  be  binding  on  the  Company ; 
and  each  of  the  proprietors  hereby  expressly  renounces  and  disclaims  all 
right  and  title  to  sign,  accept  or  indorse  any  bill,  note  or  negotiable 
lecnrity,  or  to  sign  any  order  or  receipt  in  the  name  of  the  Company,  or 
to  enter  into  any  contract  or  engagement,  so  as  to  charge  or  bind  the 
Company,  or  the  properties,  funds,  securities  or  moneys  of  or  belonging  to 
the  Company,  unless  he  shall  be  expressly  authorised  so  to  do,  in  pursuance 
of  some  or  one  of  the  provisions  herein  in  that  behalf  contained :  and,  in 
dee  any  proprietor,  unless  so  authorized  as  aforesaid,  shall  sign,  draw, 
accept  or  indorse  any  bill,  note  or  negotiable  security,  or  sign  any  order 
or  receipt  in  the  name  of  the  Company,  or  enter  into  any  contract  or 
engagement,  so  as  or  with  a  riew  to  charge  or  bind  the  Company,  or  the 
properties,  funds,  securities  or  moneys  of  or  belonging  to  the  Company,  he 
shall  keep  harmless  and  indemnify  the  Company  from  and  against  all  loss, 
daaiages  and  expenses  occasioned,  or  to  be  occasioned,  thereby,  and  like- 
VIM  forfeit  and  pay  to  the  Company  the  sum  of  500/.,  as  or  by  way  of 
stated  or  liquidated  damages  for  baring  done  or  committed  the  act  in  res- 
pect of  which  such  last  mentioned  sum  shall  become  payable,  exclusively 
aad  independently  of  the  actual  damages  which  may  be  occasioned  or 
nsttined  by  or  in  consequence  of  such  act ;  and  he  shall  thereupon  also 
forfeit  his  shares  in  the  Company  to  the  Company ;  and  the  same  may  be 
idd;  and  the  net  proceeds  of  such  sale  shall  be  applied  as  hereinafter  in 
tbat  behalf  mentioned.'* 

43.  "  That  the  Court  of  Directors  may  issue,  at  any  of  the  oflSces  or 
bttkiog  houses  where  the  business  of  the  Company  shall  be  carried  on, 
uy  notes  or  bills  payable  after  date,  after  sight,  on  demand,  or  otherwise, 
vbich  it  shall  be  lawful  or  competent  for  the  Company  to  issue  under  or 
consistently  with  the  laws  for  the  time  being  in  force  in  relation  to  bankers 
or  banking  companies,  and  may  enter  into  compositions  with  the  Com- 
niinoners  of  Stamps  for  the  duties  (if  any)  payable  in  respect  of  any  such 
notes  and  bills,  and  may  cause  such  bonds  and  securities  to  be  given  and 
otered  into  by  sureties  on  behalf  of  the  Company  for  the  payment  of  such 
ihties  or  otherwise,  as  shall  be  required ;  and  such  sureties  shall  be  indem- 
nified b  regard  thereto  by  and  out  of  the  properties,  fuuds,  securities,  or 
noneys  of  the  Company." 

Sect  8i  provided  that  a  general  meeting  of  the  proprietors  should  be 
held  on  the  last  Wednesday  in  July  1845,  and  on  tbc  last  IVednetday  in 
Jdf  in  ercry  succeeding  year,  at  London. 


▼. 
Sutherland. 
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1854.  '^  T^^  to^  number  of  shares  allotted  otherwise  than 

1^^^^^  to  the  directors  as  hereinafter  mentioned  were  4,501, 
which  were  divided  amongst  a  proprietary  of  about  150 
persons,  the  generality  of  whom  held  but  a  small  number 
of  shares.  Upon  these  4,501  shares  two  deposits,  one 
of  2L  per  share  paid  by  the  shareholders  on  applying 
for  shares,  and  another  of  3/.  per  share  paid  on  their 
receiving  such  shares,  which  two  deposits  are  for 
convenience  hereafter  called  the  first  call  of  5L,  and 
amounting  in  the  aggregate  to  22,505il,  were  duly  paid 
prior  to  the  subscription  of  the  deed  of  settlement  by 
the  shareholders ;  and  a  second  call  of  5L  per  share  was 
afterwards  made  on  the  20th  of  Januaryy  1841,  and 
became  payable  on  the  31st  of  March^  1841,  and  was 
duly  paid  in  respect  of  the  above  mentioned  4,501 
shares  at  or  about  the  time  when  it  became  due:  and  no 
further  call  was  made  until  the  1st  November^  1847, 
when  a  third  call  of  5/.  was  made,  payable  on  the  25th 
of  the  same  month.  In  the  above  4,501  shares  there 
was  only  included,  as  taken  and  paid  upon  by  the 
directors,  20  shares  each,  being  the  number  which 
would  qualify  them  as  directors  under  the  deed  of 
settlement;  but,  in  addition  to  the  qualification  so  taken 
and  paid  upon,"  the  case  then  shewed  that  the  directors 
took,  in  different  proportions,  8,400  shares,  on  which 
they  did  not  pay  up  their  calls,  but  gave  promissory 
notes  for  the  amount,  which  in  the  end  were  only  par- 
tially realised.  The  case  then  proceeded.  "  On  the 
31st  of  March  1841,  the  paid  up  capital  of  the  Company, 
independently  of  the  notes  so  given  by  the  directors, 
was  represented  by  4,501  shares  with  lOi  per  share, 
being  the  said  first  and  second  5/.  calls  paid  up, 
amounting  to  45,000/.     Up  to  the  31st  of  December ^ 


XVIL  VICTORIA. 


11 


1841,  the  items  chaiged  to  prelimiDary  expenses  against 
the  Company  in  the  said  books  amount  to  12,1772.'' 

An  account,  taken  firom  the  ledger  of  the  Company, 
set  out  in  this  part  of  the  case,  shewed  the  whole  of 
the  business  transactions  down  to  the  30th  of  November^ 
1841,  and  contained  nothing  but  banking  transactions, 
which  were  on  a  small  scale,  the  whole  amount  of  the 
debit  side  in  the  year  1841  being  under  70002. 

^  Up  to  the  last  mentioned  date,  30th  Novewbery  1841, 
no  losses  had  been  incurred  by  or  on  behalf  of  the  Bank ; 
nor  debts. 

''The  directors  from  time  to  time  took  up  large  sums 

at  interest  on  instruments  with  coupons  attached  in  the 

same  form  as  those  above  mentioned  and  described. 

These  sums  were  sent  out  to  Sydney  chiefly  in  bills 

of  exchange,  for  the  purpose  of  being  employed  under 

the  superintendence  of  Mn  Beryamin  Boyd  and  Mr* 

Bobmsanf  two  of  the  directors,  the  former  being  the 

churaian,  who  went  out  at  the  end  of  1841,  as  after 

meDtioned,  for  the  purpose  of  superintending  the  trans- 

ictioDs  of  the  Bank  in  Australia  generally,  and  in  whom, 

pardcalarly  the   said  Benjamin  Boyd^  the  directors  in 

England^  for  a  long  time,   reposed  the   most  implicit 

confidence." 

^Some  portion  of  the  sums  raised  was  taken  up 
through  the  means  of  Messrs.  B.  and  M.  Boyd,  and 
some  through  the  means  of  Robert  Allan,  an  agent  in 
Scotlandy  whose  appointment  was  confirmed  by  the 
directors'  minute  of  the  7th  October,  1840 :  Appendix  (a). 
The  directors  had  an  account  with  Messrs.  B.  and  M. 
Boj/dy  which  included  the  instruments  issued  through 
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(a)  See  p.  12, post,  note  (a). 
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lA*^.  cbi^ii.  JEgM  emoaQj  wcoancefi  fijr  die  sdbb  rccemd 
jl^^^jj^^  by  him  to  3fe9Br!w  A  aod  JL  Bayd^  wfao  iatluJgd  these 
■  in  dieir  aecoanc  with  che  dzrecfiOEi^  fane  occnaoallj 
MetMintid  dzrccd J  with  the  dxrcctoa^  hot  wh  treated 
more  as  cfa^  vent  of  the  Aifif  than  cf  die  ffiredofs. 
He  always  aecoonted  either  to  yicaea^  B.  and  J£  Boyd 
or  to  the  directoffs. 

**  The  same  ferm  of  inscnxment,  with  ntcouaij  Taria- 
tioaa  as  ta  dates,  amoonts  and  ^fjssSMares,  waa  alwajs 
used. 

'^  FreqnendTy  instead  of  receiting  cash  for  the  said 
irkstmmeota,  the  directors  receiTed  acceptances  of 
banks  and  joint  stock  companies  at  kxig  dates»  bat 
alwajs  for  the  same  amoont  as  the  said  instruments. 
These  acceptances  were  considered  bj  the  directors 
as  more  adrantageons  for  banking  purposes  than  cash.'* 

^  On  4th  Xif^rmber,  1840,  the  said  ABam  sent  to 
the  directors  the  letter  set  out  in  the  Appendix  (a), 
requesting  to  be  furnished  with  a  copy  of  the  Bank 
contract.  The  directors,  on  the  11th  Nocamber,  1840» 
passed  the  resolution  which  appears  bj  the  minute 
in  the    Appendix  (a).      An    abstract   of  the    deed  of 

(a)  TWe  foflowing  parts  of  minates  and  docmnents  xt  oot  in  the  Ap« 
pendti  to  tbe  case  have  a  bearing  on  thb  part  of  tbe  case.  **  At  a  BccciBg 
of  tbe  Rojal  Bank  of  Auatralia,  held  oa  JUbwiigr,  17tb  of  Amgmaty  1840 — 
Present,"  &e.  **  A  proof  of  the  debenture  or  dqiosit  note,  the  foroi 
of  whiek  had  been  prerioosly  agreed  to  b j  the  board,  was  sabmitted  and 


"  At  a  meeting  of  the  Bojral  Bank  of  AustraHoy  held  on  Wedmetday  the 
9th  of  SepUmber,  1  B-tO—Present,**  &c. :  "^  It  was  resolved,  that  the  deben- 
tures or  deposit  notes,  which  had  been  approved  of  at  a  former  meeting, 
iboald  be  stamped  and  signed ;  and,  as  it  was  considered  more  jodicioos 
that  tbeie  leconties  shoald  not  be  issued  direct  by  tbe  Buik,  instructions 
were  given  to  Messrs.  B.  and  M.  Boyd,  the  brokers  of  the  Company,  to 
undertake  the  issuing  of  the  same  ;  the  commission  to  be  10s.  per  cent, 
per  annum,  according  to  the  mmibcr  ot  year?  spccincd  on  the  bond^.* 
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settlement  was  sent  accordingly,  with  a  copy  of  the        1854. 
signatures."  Maclae 

The   case  gave   the   particulars  of  the   instruments  «       ^'      p 
issued   previously  to  August  1841,  amounting  in   the 
whole  to  174,002^  10^.,  which  were  issued  in  exchange 

"At  a  meetiDg  of  the  Royal  Bank  of  Auttralia,  held  on  Wedneiday, 
7tii  October^  1840^Pre8ent,''  &c.:  <*The  subject  of  the  appointment  of 
agent  of  the  Bank  at  Edinburgh  was  considered ;  and,  it  being  mentioned 
that  Mr.  Robert  ABam  had  acted  in  that  capadtj  in  the  disposal  of  shares, 
and  shown  great  seal  in  its  success,  the  Board  had  determined  to  confirm 
the  appointment,  and  directed  that  10,000t  of  the  debentures  of  the  Bank 
iboald  be  lodged  forthwith  with  that  gentleman,  to  be  sold  as  opportunities 
Bight  oflfer.- 

"  At  a  meeting  of  the  Royal  Bank  of  AuitraUa,  held  on  the  4th  November, 
1840^Present,"  &c  :  "A  letter  was  read  from  Mr.  JBan,  in  which,  inter 
afia,  he  stated  that  it  would  be  desirable  he  should  be  furnished  with  a 
Cflp7  of  the  contract  of  the  Bank,  shewing  the  power  vested  in  the  directors, 
anaUiiig  them  to  raise  money  by  way  of  deposit  notes  or  debentures,  and 
vhich  the  Board  directed  Mr.  AOan  should  be  furnished  with." 
Letter— iZo&erf  ASan  to  G.  H.  Wray, 

"Editdmrgh,  7th  November,  1840. 
"  It  is  extremely  desirable  that  I  should  be  fumbhed  with  a  copy  of  the 
Bank  contract,  as  there  are  frequent  queries  put  which  it  is  impossible  for 
ne  to  answer  without  being  acquainted  with  its  contents."  **  You  must 
Baoige  to  let  me  have  such  a  document,  as  it  will  strengthen  my  hands 
aaterially." 

"At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  the  11th 
Scnuber,  1840— Present,"  &c. :  "  A  letter  was  read  from  Mr.  Allan,  in 
*^  he,  inter  alia,  intimated  that  it  was  desirable,  and  would  tend  to 
girt  oonfidence  and  promote  the  interest  of  the  Bank,  if  he  was  in  pos- 
Ksioo  of  copious  extracts,  or  a  copy  of  the  deed  of  settlement.  The  board 
Effected  that  the  chairman  should  make  such  extracts  from  the  deed  as  he 
t^OQgbt  would  meet  Mr.  Allan*s  views,  and  have  notarial  copy  of  the  same 
Kude,  with  the  signatures  of  those  who  had  signed  the  deed  attached." 

"At  a  meeting  of  the  Royal  Bank  of  Australia,  held  on  the  18th  of 
^'oeember,  1840— Present,"  &c. :  ••The  chairman  submitted  the  exoerpta 
^  the  deed  of  settlement,  prepared  for  Mr.  Allan,  to  exhibit  to  parties 
IB  Seotknd,  and  which  was  approved  by  the  board,  and  instructions  given 
io  writiDg  to  Mr.  Allan  to  ask  his  opinion  of  the  advantage  of  inserting  the 
^i'  advertisement  in  the  Scotch  newspapers,  with  his  name  attached  as 
iteigeau" 
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1854.  for  securities,  most  of  which  were  ultimately  realised; 
Maclab  .^^  proceeded. 
SoTHBRLAND.  "^°  additiou  to  the  foregoing  amount  of  174,002i  10«., 
the  directors  had  issued,  in  the  months  of  August  and 
SeptemheTy  1841,  two  further  amounts  of  600021  and 
11,2007.,  making  a  total  of  228,30221  10^.,  fix)m  which, 
after  deducting  37,10021  signed,  but  remaining  in  hand, 
there  was  191,20221  10^.  actually  issued  (a).  The  sum 
total  of  the  bills,  promissory  notes,  &c.,  for  which  the 
said  instruments  were  so  sold  or  exchanged,  were  always 
the  same  as  the  sum  total  of  the  instruments ;  and  the 
interest  began  to  run  in  favour  of  the  holder  from  the 
time  of  such  sale  or  exchange.  Instruments  to  the 
amount  of  194,00021  were  issued  by  the  directors 
between  the  31st  July  and  31st  December,  184L 

*^  During  the  years  1842  and  1843  the  amounts  of 
such  instruments  issued  by  them  increased  to  277,950/. 
After  the  end  of  the  year  1844  the  balance  of  such 
instruments  at  any  one  time  outstanding  did  not  vary 
to  any  great  extent. 

"  On  31st  December,  1844,  the  sum  or  balance  of  them 
then  outstanding  was  285,45021 ;  on  31st  December,  1845, 
that  sum  or  balance  was  312,35221;  on  31st  December, 
1846,  it  was  282,3502.;  on  31st  December,  1847,  it  was 
279,60021" 

The  case  then  shewed  that  the  greater  portion  of  the 
ftmds  so  raised  were  sent  out  to  Australia  in  the  posses- 
sion of  Mr.  Boyd,  who  went  out  to  Sydney  branch  in 


(a)  It  is  80  sUted  in  the  case,  bat  apparent! j  hj  mistake :  the  meaning 
being  that  the  sams  mentioned  gare  the  amount  issued,  rit.  \9\,202L  IDs., 
bj  adding  to  which  37,100/.,  the  amount  signed  but  not  issued,  would  be 
giTen  the  total,  228,S02f.  lOt.  The  error  is  of  no  importance  as  to  the 
legal  result 
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January  1842.     After  several  statements  not  material       1354, 
the  case  proceeded     "  A  large  proportion  of  the  instru-      i^clae 
ments  issued  in  1841  became  due  in  the  latter  half  of  suthbbland. 
the  year  1846.    Funds  were  not  received  from  Australia 
or  elsewhere  to  meet  them ;  and  the  directors  had  no 
funds  in  hand.     The  whole  of  the  instruments  which 
became  payable  before  the  end  of  1847  were  either  paid 
or  renewed  when  they  fell  due.     The  greater  portion 
was  renewed*     In   1846   the  plaintifis  purchased   the 
instruments  sued  upon,  with  coupons  annexed  as  afore- 
said, under  the  following  circumstances. 

"The  said  G.  H.  Wray,  on  22d  July,  1846,  by  order 
of  the  directors,  sent  to  the  said  Robert  Allan  at  Edin-' 
bttrgh  26,0002.  of  such  instruments  as  aforesaid,  with  a 
letter  of  that  date :  Appendix,  p.  50  (a). 

"  On  1st  Auffusty  1846,  fFray  similarly  sent  to  Allan 
8000/1  of  such  instruments  as  aforesaid.  Amongst  them 
were  the  three  instruments  of  that  date,  sued  on  by 
the  plaintifis,  together  with  a  letter  of  the  same  date : 
Appendix  {b). 

••On  6th  August,  1846,  fVray  similarly  sent  20,0007. 
of  such  instruments  as  aforesaid,  amongst  which  was  the 
instrument  of  the  10th  August  sued  upon,  together  with 
a  letter. 

••The  plaintifis,  as  such  trustees  as  aforesaid,  had 
become,   as  hereinafter  mentioned,  the  holders  of  an 

(a)  This  letter  was  as  follows.  **  With  this  you  will  receive  26,000i!. 
ofdepont  notes  in  two  registered  parcels,  viz.**  (setting  out  the  numbers). 
"  As  70a  are  full j  aware  of  the  importance  of  our  having  ample  funds  on  or 
before  the  first  of  next  month  in  cash,  I  need  only  request  your  acknow- 
ledgnent  by  return  of  post** 

{h)  Thu  letter  was  as  follows.  '*  I  beg  to  advise  having  sent  this  day 
tOOOl,  in  deposit  notes  of  two  and  three  hundred  each,  and  which  from 
their  small  amounts  I  hope  will  be  easily  placed.** 


▼. 

Sutherland. 
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1854.  instrument,  No.  A.  217.,  for  100/.,  in  the  same  form  as 
^j^cLAE  ^^^  present,  dated  6th  February ^  1841,  and  payable  on 
the  6th  February^  1847 ;  and  on  20th  Novembety  1846, 
Mr.  Blairy  one  of  the  plaintiffs,  gave  Robert  Allans  for 
the  three  first  of  the  instruments  sued  upon,  and  the 
said  coupons  so  annexed  as  aforesaid,  the  amount  of  the 
same  instruments  in  cash,  deducting  the  amount  of  the 
instrument  for  100/.  held  by  him,  with  the  amount  of 
the  then  due  and  unpaid  coupons  thereunto  attached  as 
aforesaid,  and  received  in  return  the  instruments  so 
purchased  and  similar  coupons  as  aforesaid  annexed 
thereto. 

^'  The  following  note  of  the  above  purchase  was  sent 
by  Allan  to  Mr.  Blairy  enclosed  in  the  letter  which 
follows. 

Purchased  for /oAn^/bir,  Esq.  £«.<!. 
A.  B,of  AmMtroKa  debenture  No.  273  payable,  Ist  AuguH, 

1851 200    0  0 

Ditto  Ditto  274  ditto  -  200  0  0 
Ditto                       Ditto                  277  payable,  Ist  Februaiy, 

1852 200    0  0 

Interett  on  5002.  (112  days) 7  13  6 

607  13    6 
Less  Ditto  Ditto,  No.  A.  217  -  -  -  100    0    0 

£507  13    6 


Dear  Sir,  Edinburgh  20  Nov.  1846. 

The  above  is  a  note  of  the  debentures  which  you 
purchased  today.  (Signed)    R.  &  T.  Allan. 

''  On  23rd  Decewbety  1846,  Mr,  Blair  gave  Allan^  for 
the  fourth  instrument,  sued  upon,  that  for  1000/L  and 
coupons  annexed  as  aforesaid,  the  amount  of  the  same 
instrument,  and  received  the  same  instrument  and 
coupons  annexed. 
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**  The  following  note  of  the  last  mentioned  purchase 
was  handed  by  Allan  to  Mr.  Blair,  at  the  time  of  the 
purchase. 

Porcliaied  fbr  John  Blair,  Esq. 

Rojal  Bank  of  AmtruUa  Deposit  Note,  P. 

Interett  from  10th  Amg^Mt 


£      i.    d. 

1000    0    0 

18  10    0 


1854. 

Maclab 
▼. 

SuTHBRLANa 


£1018  10    0 

Na  D.  349.  pajrable  10th  Auguti,  1851.  ^ 

EdifUmryh,  2Zrd  Deeanber,  1846. 
J?oM.  &  Tho9.  Allan, 

**No  commission  was  chaiiged  by  Allan  to  Blair  upon 

•ny  of  the  transactions.     At  the  time  of  the  said  sale  of 

the  said  instruments  and  coupons  by  Allan,  he,  the  said 

ABoMy  held  for  sale,  and  sold,  other  such  instruments  with 

coupons  so  annexed,  as  broker  for  other  parties  who  had 

preTiously  purchased  them ;  and  Allan  was  both  before 

and  at  and  after  that  time  engaged  in  selling,  and  sold, 

allsach  instruments,  charging  commission.  The  amounts 

leceiyed  by  Allan  on  the  sale  of  the  instruments  in 

respect  of  which  this  action  is  brought  were  accounted 

far  bj  Allany  together  with  the  proceeds  of  other  trans- 

ictioDs,  to  Messrs.  B.  and  M.  Boyd,  so  appointed  brokers 

tt  afcn'esaid,  and  by  the  latter  to  the  directors,  after 

deducting  a  fiirther  sum  for  the  commission  of  the  said 

Messrs.  Boyd.    The  Bank  had  no  ledger  account  with 

''On  27th  July,  1846,  ^/Zern,  by  means  of  instruments 
to  the  amount  of  20,000/.,  part  of  the  said  instruments 
fcrwarded  to  him  on  22d  of  that  month,  took  up  other 
8Qch  notes  or  instruments  issued  in  1841,  to  the  amount 
tf  18,50021,  and  also  600iL  of  coupons,  and  sent  them  to 
die  directors  through  Messrs.  Benjamin  and  Mark  Boyd, 
^th  a  letter  of  credit  for  the  balance  of  900/. 

^Onl5th^u^tM/,  1846,  ^22an,  by  means  of  other  such 

VOL  III,  c  E.   &   B. 
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1854.  instruments  to  the  amount  of  30,000^,  part  of  the  said 
Maclae  instruments  forwarded  to  him  on  the  22d  JWy,  and 
Sutherland  ^®^  *"^  ^^^  August^  took  up  other  such  notes  or  instru- 
ments issued  in  1841,  to  the  amount  of  30,000i,  which 
was  reported  to  the  directors  at  a  board  on  the  19th 
August^  when  the  instruments  so  taken  up  were  can- 
celled, and  an  entry  of  the  remittance  and  cancellation 
was  made  in  the  minute  book. 

"  A  further  remittance  was  made  by  Allan  to  Messrs. 
Boyd  on  29th  December,  1846,  accompanied  by  a  letter 
relating,  amongst  other  things,  to  the  said  sale  of  the 
said  instruments  so  purchased  by  the  plaintifis,  and  sued 
upon,  and  which  will  be  found  in  the  Appendix  (a). 
The  nos.  273,  274,  277  and  349,  specified  at  the  end 
of  the  last  mentioned  letter  amongst  debentures  sold  to 
sundries,  denote  the  instruments  so  sold  to  the  plaintifl& 
and  sued  upon. 

"  In  Juncj  1843,  Allan  hadshewn  to  Mr.  Blair  a  printed 
list  of  the  shareholders  of  the  Royal  Bank  of  Australia^ 
which  included  the  present  defendants,  and  had  recom- 
mended an  investment  on  the  security  of  such  instru- 
ments as  a  safe  one,  terming  them  deposit  notes.  Mr. 
Blair,  having  communicated  with  his  co-trustees  on 
8th  July,  1843,  purchased  two  such  instruments,  with 
such  coupons  so  annexed  from  Allan,  one  of  500£, 
No.  B.  236.,  dated  2d  August,  1841,  and  payable  2d 

(a)  The  part  bearing  on  this  subject  was:  **  I  now  beg  to  hand  jou 
statement  of  how  our  debenture  account  at  present  stands."  **  We  haTe 
taken  up  the  10,0O0iL  bill  at  the  Exchange  Bank  out  of  the  proceeds  of  the 
12,000/.  debentures  sold,  and  now  hold  your  order  at  par  for  the  balance.** 

In  the  debenture  account  attached  Messrs.  Boyd  were  debited,  inter  alia, 
with  "Commission  on  loan  of  40,000/.  at  J  per  cent.**  "  Do.  12,000L 
▼aloS  debentures  sold  at  1  per  cent.*'  And  thej  were  credited,  among  other 
things,  with  "Amount  of  debentures  sold  as  per  note  subjoined,  and  interest, 
]2,243t  10«.  2</."  The  note  subjoined  specified  the  numbers  of  the  de- 
bentorei  sold. 
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Auffust,  1846,  and  signed,  B.  Boyd^  John  Mitchell  and        i8o4. 
/.  R  Robinson;   and  the  other  of  1000/.,  No.  B.  306.,       ^aclae 
dated  2d  Augusty  1841,  and  payable  2d  November,  1846,   gu^J^LAND. 
and  signed  B.  Boyd,  W.  P.  Craufurd  and  J.  P.  Robin- 
ton  ;  and  paid  Allan  the  amount  of  the  same  instruments. 
**On  25th  August,  1843,  Mr.  Blair  purchased  the 
before  mentioned  instrument  for  100/.,  with  coupons  so 
annexed,  signed,  J.  W.  Sutherland,  John  Mitchell  and 
/.  P.  Robinson,  and  paid  Allan  the  amount  of  the  said 
instrument.     The  separate  coupons  annexed   to  these 
instruments  purchased  in  1843  were  duly  paid;  and  the 
mstruments  purchased  in  that  year  for  5Q01  and  1000/. 
were  respectively  paid  when  due. 

"Advertisements  were  inserted  by  Allan  in  the  *  North 
British  Advertiser*  newspaper,  several  times,  and  were 
seen  by  Mr.  Blair,  about  the  dates,  and  which  will  be 
found  in  the  Appendix  (a). 

"The  coupons  annexed  to  the  said  instruments  sued 
upon,  which  fell  due  on  the  1st  of  February,  1847,  1st 
August,  1847,  Ut  Fdnnary,  1848,  Ut  August,  1848,  10th 
Fdruary,  1847, 10th  August,  1847, 10th  February,  1848, 
and  10th  August,  1848,  were  respectively  duly  paid." 

The  case  then  set  out  at  great  length  the  accounts 
md  letters  received  from  Australia,  and  other  matters. 
As  these  were  important  only  as  evidence,  from  which 
the  Court  under  the  power  reserved  in  the  case  was  to 
draw  inferences  of  fact,  and  the  inferences  drawn  appear 
in  the  judgment,  it  is  unnecessary  to  do  more  than  state 
shortly  that  the  funds  raised  in  this  country  were  em- 
ployed in  banking  business  in  Australia  and  lost  there ; 
the  Company  stopping  payment  in  1848  :  but  that  the 

i«)  In  these  adTertiscmenU  AUan  was  termed  "  agent  for  Scotland**  for 
^  Aayo/  Bank  •/  AnUnUia, 

c  2 
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1854.  directors  in  this  country  maj  at  first  have  believed  that 
Maclae  ^^®  concern  was  verj  flourishing.  On  30th  July^  1845, 
Sutherland.  ^^  ^™^  general  meeting  of  the  shareholders  was  held, 
and  a  report  and  balance  sheet  read.  On  29th  July^ 
1846,  the  second  general  meeting  was  held  and  a  report 
and  balance  sheet  read.  And  on  the  11th  August,  1847, 
the  third  meeting  was  held  and  a  report  and  balance 
sheet  read.  All  these  reports  and  balance  sheets  were 
set  out  in  the  case.  They  all  represented  the  Bank  as 
very  flourishing^  and  recommended  dividends.  The 
first  balance  sheet  (a)  presented  at  the  meeting  in  1845 
was  as  follows. 

Royal  Bank  of  AuttraUa,  30th  June,  1845. 
Cr.    Liabilities.  £    m.  d.      Dr.        Assets.  £    «.  d. 

Paid  up   capital,  10/.  Cash,  bills,  remittances, 

per  share  on  1 1,620  loans,  and  other  secu- 

shares  116,200    0  0    rities  124,246  19  3 

Doe  on  deposit,  bills  Preliminary    expenses, 

payable,  bills  for  col-  including  fixtures,  for- 

lection,  and  to  Mel-  niture  at  tde  different 

ftoMTM  branch  334,794  11  7    establishments  at  home 

Surplus  profit  26,873    9  8    and  abroad,  fireight  and 

passage  money  of  es- 
toblishment  12,344    0  8 

Advance  to  31st  Dec. 
1844,  made  on  sheep, 
cattle,  horses  and  sta- 
tions for  the  same;  wool, 
lands,  houses,  wharves 
and  discounts,  &c        341,278    1  4 


£477,868    1  3  £477,868    1  3 


Assets  in  the  colonies.  Balance  accruing  from 
£341,278     1  4  surplus  ralue  of  pro- 
Remittances  to  do. ,  perty  in  the  colony        26,873    9  8 
267,648  16  8  Four  dividends  paid  to 
shareholders  to  1 5th  of 


Profit  and  surplus  value  73,629    4  8    April  24,687  17  6 

(a)  For  some  deUils  of  the  reporU  of  1846  and  1847,  see  the  judgment, 
post,  p.  46. 
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Prait    am    diiooiintf,                        loterwt  paid  on  deposits  XI  8,007  0  7  1854. 

,&c         X4»595  17  2  Expenses  of  London  es-  ^___ 

tablisliment8incel841,  Maclab 

including    sUdonery,  Suthkblamii. 
postages,      adTortise- 
ments^&c                     7,666  14    1 


X78,225    I  10  X78,225    1  10 


Dr.  Appropriation  of  Surplus         Cr.  £,    $.  d, 

Proit  as  above,  after         X    «.  dL  Proportion   carried    to 


all     ex-  preliminary  expenses  500   0  0 

pesMs  and  payment  Retained  to  pay  deposit 

sfioarycer^dindend  notes  foiling   due    in 

to    shareholders    on  September  next  '  20JdW   0  0 

psid    up   capital   to  Undtrided  profits  car- 

15th  of  Apni  1845.      26,873    9  8    ried  to  profit  and  loss ; 

new  account  including 
balance  at  bankers  5473    9  8 


X26,873    9  8  X26,873    9  8 


The  case  then  proceeded.  '*  The  said  three  reports 
were  printed,  and  a  copy  sent  to  each  shareholder. 
The  dividends  mentioned  in  the  said  three  reports  were 
(Kud;  and  each  of  the  defendants  received  an  amount 
proportioned  to  the  number  of  shares  for  which  he  had 
subscribed.  A  general  meeting  was  held  in  1848;  but 
the  directors  did  not  submit  anj  report  to  the  meeting, 
but  asked  for  an  adjournment,  until  they  should  receive 
full  accounts  from  Mr.  Sprot  Boyd,  whom  they  had  sent 
out  in  the  end  of  1847,  to  enquire  into  the  affairs  of 
tbe  Company  in  Australia.  In  the  year  1848,  the 
directors  made  a  fourth  call  of  2L  lOs.  per  share,  and  a 
fifth  call  of  5L  per  share ;  neither  of  which  were  paid.** 

''On  the  26th  January ^  1849,  a  circular  was  issued  by 
order  of  the  directors  to  the  shareholders.  The  share- 
holders, including  the  defendants  James  Farquhar^ 
Thomas  Newman  Farquhar,  Patrick  Hadow  and  James 
Ochterlony   Walker,   on   receiving   the   last  mentioned 
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1854.  circular,  denied  their  liability  in  respect  of  the  said  in- 
jl^^j^g  struments,  and  refused  to  be  bound  by  the  acts  of  the 
g^     ^'  directors,  except  so  far  as  they  were  bound  in  having 

executed  the  said  deed  of  settlement  of  the  Company. 

"  About  the  end  of  the  year  1848,  the  said  Company 
suspended  payment :  and,  in  the  latter  end  of  the  year 
1849,  a  petition  was  presented  under  the  Winding  up 
Acts;  and  an  order  was  made  for  the  winding  up  the 
affairs  of  the  Company  under  those  Acts  on  the  26th 
of  March,  1850.  The  signatures  to  the  instruments  in 
question  are  those  of  directors.  The  said  instruments 
sued  upon  were  duly  presented  for  payment.  Neither 
the  defendants,  James  Farquhar,  Thomas  Nevoman  Far- 
quhary  Patrick  Hadow  or  James  Ochterhny  Walker  was 
present  at  any  of  the  said  general  meetings." 

After  some  statements  not  important,  the  case  con- 
cluded. "The  directors  in  England  had  such  interest 
in  the  Bank  as  above  mentioned.  They  were  also 
entitled  to  be  paid  for  their  attendances.  These  were 
not  paid  at  the  time,  but  were  set  off  in  their  account 
in  respect  of  credit  shares  in  1844,  and  ultimately  settled 
in  1847.  Except  as  aforesaid,  and  excepting  their  lia- 
bility to  pay  up  the  balance  of  their  credit  shares,  and 
any  more  immediate  liability  to  creditors  upon  such 
instruments,  their  interests  did  not  differ  from  that  of 
the  other  proprietors.  They  never  used  the  funds  of 
the  Bank  for  their  own  purposes,  nor  dealt  in  shares. 
They  acted  upon  such  motives  as  above  mentioned,  and 
not  with  any  view  to  any  separate  advantage  at  the 
expense  of  the  other  shareholders. 

"  The  Court  is  authorized  to  draw  such  inferences  as 
a  jury  ought  to  draw. 

"  The  question  for  the  opinion  of  the  Court  is, 
Whether  the  plaintiffs  are  entitled  to  recover  or  not  ?   If 
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^7  ^ure,  judgment  is  to  be  entered  up  for  the  principal       1854. 
and  interest:  if  not,  judgment  of  nonsuit  to  be  entered."      Maclab 
The  case  was  argued  in  last  Michaelmas  Term  (a).         Sutherland. 

QnoUnff,  for  the  plaintifis.    The  substantial  question  is 

whether  authority  was  given  by  the  shareholders  to  the 

directors  to  sign  notes  and  borrow  money  on  their  credit 

But  the  defendants  make  several  objections  to  the  form 

of  the  notes,  which  it  will  be  convenient  to  dispose  of  first. 

Assuming  that  the  directors  had  authority  to  sign  notes, 

it  is  said  that  these  notes  do  not  purport  to  bind  the 

shareholders,  but  only  to  bind  the  individuals  who  signed 

them.      But  the  words  ^^for  ourselves  and   the   other 

shareholders"  prima  facie  mean  that  the  parties  signing 

promise  for  the  whole  body;    JEx  parte  Buckley  in  re 

Clarke  (6>     In  The  Bank  of  Australasia  v.  Breillat  (c) 

the  plaintifis  recovered  against  the  Bank  of  Australia  on 

a  note  the  form   of  which  was  "I    promise  to   pay" 

154,000/.,  '^for  value  received,  for  and  on  behalf  of  the 

Bank  of  Australia.    J.  Norton,  Chairman ;"  and  in  the 

judgment  it  was  said  that  there  was  a  clear  prima  facie 

case,  the  note  being  "  signed  on  behalf  of  the  Company." 

And  the  form  of  an  ordinary  Bank  of  England  note  is 

Dot  more  clearly  intended   to  bind  that  Corporation 

than  this  was  to  bind  the  shareholders.     Reliance  will 

be  placed  on  Healey  v.  Story  {d)\  but  .in  that  case  the 

joint  stock  company  was  a  corporation,  being  registered 

under  stat.  7  &  8   VicU  c.  HO.;  it  was  framed  for  a 

purpose  which  did  not  authorize  the  issuing  of  notes  at 

all;  and,  if  it  could  have  been  bound  by  a  note,  the 

U)  On  November  18th,  22d  and  23d;    before    Lord  CampbeU  C.    J., 
Cclaidge  and  Erie  Js. 
(6)  14  M.  A-  W.  469.  (c)  6  Moore,  P.  C.  162.  161,  189. 

(rf)  3  Exeh.  3. 
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1854.       note  ought  to  have  been  framed  in  the  manner  pre- 
Maclae      scribed  by  stat  7  &  8  VicL  c.  110.  *.  45. ;  so  that  it  was 
SuTHER  ^^^^  ^®  ^^^  could  not  bind  the  company  in  that  case. 

The  language  of  the  parties  there  was  not,  as  here,  that 
of  agents,  but  of  principals  warranting  the  payment  by 
the  corporation  ;  and  this  difference  is  accounted  for  by 
the  circumstance  of  the  debtors  being  a  corporation. 
Penkwily.  C<mneU{a)  was  on  another  of  these  very  notes. 
All  that  was  there  decided  was  that  the  note  bound  the 
directors,  who  signed  it,  personally  on  their  several 
promise ;  which  is  quite  consistent  with  its  also  binding 
the  shareholders  jointly.  It  will  be  urged  that  a  partner- 
ship can  only  be  bound  in  the  name  of  the  firm ;  Kirk  v. 
Blurtan  {by  It  is  unnecessary  to  enquire  how  that  may 
be;  for  the  name  of  the  firm  ''  The  Royal  Bank  of 
Australia^  18  carefully  printed  on  the  documents.  But, 
supposing  that  the  notes  are  for  some  reason  or  other 
informal,  the  plaintiflb  (assuming  that  the  directors  had 
authority  to  borrow  money  on  the  credit  of  the  share- 
holders) might  resort  to  the  count  for  money  lent,  and 
recover  the  consideration.  To  this  it  is  answered  that 
thb  was  not  a  loan,  but  a  purchase,  and  that  there  is  no 
count  for  money  received.  As  to  that,  the  facts  are 
set  out  in  the  case.  The  word  ''sold"  is  used  in  the 
documents,  no  doubt;  but,  if  the  transaction  was  in 
substance  a  loan,  the  words  are  immaterial ;  Denton  v. 
Bodie  (c).  In  that  case  the  borrower  was  a  partner ;  but 
the  authority  of  a  partner  is  but  an  instance  of  agency. 
Here  Allan  was  "  the  agent  of  the  Bank,"  with  whom 
debentures  were  lodged  '<  to  be  sold  as  opportunities 
might  offer^;  Minute  of  7th  October,  1840  (d).  The 
very  notes  which  are  the  subject  of  the  action  are  sent  to 

(a)  5  Exch.  381.  {b)  9  M.  ^  W,  284. 

(c)  3  Camp.  493.  (rf)  Ante,  p.  12,  note  (o). 
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him  bj  the  manager  with  a  statement  that  it  is  important        i864. 
for  the  Bank  to  have  funds,  and  of  a  hope  that  he  can       mIclIb 
place  them;  letters  of  22d  «/t^,  1846,  and  1st  August^ 
1846  (a).      AUan  receives  from  the  plaintifis  the  full 
amount;  and  the  Bank  have  the  whole.     For  whom  was 
ABan  agent  but  the  Bank  ?    And  what  was  this  but  in 
mbstance  a  borrowing  on  their  note.     Then  comes  the 
real  question  on  the  merits.     The  deed  of  settlement 
aodiorized   the   directors   to  issue   notes   and   borrow 
money  on  the  credit  of  the  shareholders ;  if  the  deed 
were  nlent,  tbe  nature  of  the  concern  was  such  as  im- 
pliedly to  pve  them  authority  to  do  so;  supposing  that 
there  was  some  private  restriction  on  such  authority  or 
that  the  directors  had  abused  it,  still  the  plaintiils,  who 
boo!  fide  gave  their  money  in  reliance  on  the  apparent 
iuthori^  of  the  directors,  may  recover  against  the  share- 
bolders;  and,   lastly,  the  shareholders  knew  that  the 
diiectors  had  borrowed  money,  and  by  silently  accepting 
dividends  with  such  knowledge  ratified  their  act     First 
as  to  the  deed  itself  (ft).  Sects.  10  and  22  give  the  whole 
coDtrool  to  the  Court  of  directors.  In  the  case  it  is  found 
that  all  the  proceedings  were  by  courts.    Then  the  nature 
of  the  intended  business  appears  from  sections  6  and  9. 
The  Bank  was  to  be  a  bank  of  issue  in  almost  every 
place  east  of  the  Cape,     It  was  also  to  be  a  bank  in 
hmdion^  where  it  could  not  be  a  bank  of  issue,  as  the 
Bank  of  England!*^  privileges  prevent  its  being  so.    llie 
directors  were  to  manage  matters   without  accounting 
to  any  one  until  25th  July^  1845,  when,  by  sect  81, 
the  first  general  meeting  was  to  be  held.     It  is  obvious 
that  the  whole  scheme  was  to  take  up  money  in  England 
anJ  lend  it  east  of  the  Cape^  making  a  profit,  by  the 
higher  rate  of  interest  tliere.     It  would  be  fatal  to  such 

M  Ante,  p.  15,  notes  (a)  and  (6).  (6)   Ante,  p.  4,  note  (a). 
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1854.  A  scheme  if  the  money  could  not  be  taken  up  for  long 
Maclae  periods;  and  sect  9  expressly  includes,  as  part  of  their 
SuTHsujom.  b'^o^ss,  "borrowing  or  taking  up  money"  on  "pro- 
missory notes,"  "debentures"  "or  other  obligations." 
The  partners  in  an  ordinary  bank  have  authority  to 
borrow  money  on  the  credit  of  the  partnership;  Bank 
of  Australia  v.  Breillat  (a):  much  more  have  the 
managers  of  such  an  unusual  concern  as  this.  Here 
the  purposes  for  which  the  money  was  borrowed  and 
to  which  it  was  applied  were  within  the  very  scope  of 
the  business;  but,  supposing  it  to  be  otherwise,  it  would 
not  affect  the  right  of  the  plaintiffs.  In  T?ie  Bank  of 
Australia  v.  Breillat  {h)  part  of  the  consideration  of  the 
note  sued  on  was  an  advance  to  pay  off  debts  alleged  to 
be  not  legally  binding  on  the  defendants.  But  the  Judi- 
cial Committee  of  the  Privy  Council,  in  their  judgment 
in  that  case  (c),  held  that  if  it  were  so  it  could  make  no 
difference:  "it  would  be  extravagant  to  hold,  that  the 
appellants,  lending  their  money  to  the  Company  to 
enable  it  to  meet  its  engagements,  were  bound  by  this 
circumstance  to  see  to  the  nature  of  those  engagements." 
Here  the  terms  of  the  deed  {d)  declare,  by  sect.  9,  that 
the  business  of  the  Company  shall  include  "  the  borrow- 
ing or  taking  up  money  at  interest."  Words  nearly 
similar  have  been  used  in  the  various  Bank  Acts  for  a 
long  period,  and  have  been  construed  to  comprehend  every 
species  of  obtaining  money  on  credit  so  as  to  be  repay- 
able ;  The  Bank  of  England  v.  Anderson  (e).  Booth  y. 
Bank  of  England  iff).  Such  words  must  therefore  be 
understood  to  bear  this  meaning  when  used  by  bankers. 
The  defendants  contend  that  the  rest  of  the  deed  is 

(a)  6  Moore,  P.  C.  194.  (6)  6  Moore,  P,  C.  16-2. 

{c)  6  Moore,  P.  C  201 .  (rf)  Ante,  p.  4,  5,  note  (a), 

(«)  3  New  Co.  689.  (p)  7  a.  ^  F,  509. 
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controuled   by  sects.   14  and   15,  and   that  all  things        1854. 
sboold  be  done  by  trustees;   but,  on  looking  at  those       maclak 
dauaes,  and  comparing  them  with  sects.  23   and   24    ajj^niLAND. 
which  relate  to  the  same  subject,  it  will  be  seen  that 
the  trustees  are  to  act  under  the  controul  of  the  direc- 
tors, who  yest  in  them  what  property  they  think  fit. 
Sect   30   also  is  relied  on,   in   that  each    proprietor 
renounces  all  right  to  sign  bills.     But  that  is  as  pro- 
prietor ;  the  right  to  sign,  as  members  of  the  governing 
body,  as  directors,  is  not  renounced. 

(The  arguments  as  to  the  ratification  are  omitted,  as 
they  turned  entirely  on  the  weight  of  the  evidence  of 
knowledge,  on  the  part  of  the  shareholders,  of  these 
tnnsactions,  to  be  inferred  fix)m  their  receiving  divi- 
dends at  the  same  time  that  the  reports  and  balance 
aheeta  were  sent  to  them.     The  balance  sheet  of  1845, 
which  is  printed  in  the  statement  of  the  case,  ante  p.  20, 
will  mdicate  the  sort  of  evidence  relied  on :  and  the 
jodgment  shews  what  the  inferences  of  fact  drawn  by 
tie  Court  were.) 

Sr  Fitzroy  KeUy,  for  the  defendants  J.  Farquhar^ 
f*  Farqukavy  Haddon  and  Walker  (a).  Assuming,  for 
tbe  present,  that  it  can  be  said  that  the  directors  have, 
either  by  the  deed  or  otherwise,  power  to  bind  the 
ibareholders  by  all  ordinary  banking  matters  and  to 
borrow  money  on  their  credit  (which  is  denied),  still 
the  defendants  are  not  liable ;  for  these  instruments 
ve  by  no  means  ordinary  banking  matters;  and  there 
w  not  in  this  case  any  loan.  Whatever  be  the 
general  powers   of  the   partners    in    a    bank,   the   di- 

(«)  ProUtce  appeared  for  tbe  defendant  Sutherland ;  and  the  defendant 
C"««B  tppeared  in  person  :  but  the  Court  declined  to  hear  more  than  one 
counsel  irgQt. 
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1854.  rectors  here  can  at  most  but  have  such  of  them  as 
IfACLAE  *^re  consistent  with  its  being  a  joint  stock  bank.  Now 
SuTHRRLAND.  ^^  paitner  in  any  concern  can  bind  his  copartners  by 
a  negotiable  instrument  jointly  and  severa^.  [Lord 
Campbell  C.  J.  Mr.  Cowling  has  not  argued  that  the 
notes  are  binding  upon  the  shareholders  severally ;  and 
you  may  assume  that  there  was  no  authority  on  the  part 
of  the  directors  to  bind  your  clients  severally.  But, 
assuming  for  the  moment  that  there  was  authority  to 
bind  them  jointly,  may  not  the  note  bind  them  so 
far,  though  the  attempt  to  bind  them  severally  was 
ultra  vires  and  inoperative  ?]  Na  Supposing  that  the 
maxim.  Utile  per  inutile  non  vitiatur,  applied  to  the 
execution  of  a  procuration,  and  that  the  excess  could 
in  such  a  case,  if  inoperative,  be  rejected,  still  the 
addition  of  a  several  promise  is  by  no  means  inoperative 
or  capable  of  being  rejected.  In  the  first  place  it  is 
operative  as  binding  the  parties  who  signed  the  note, 
and  also  all  such  shareholders  as  individually  authorized 
them  so  to  sign  it.  Beyond  doubt  such  shareholders  are 
bound  severally.  It  cannot  be  that  the  words  "We** 
*^  for  ourselves  and  the  other  shareholders"  ''jointly  and 
severally  promise  to  pay"  are  to  be  construed  as  a  joint 
and  several  promise  as  against  the  shareholder  A.,  who 
is  shewn  to  have  sanctioned  notes  in  this  form,  and 
only  as  a  joint  one  against  the  shareholder  B.,  who  did 
not  The  holder  of  the  note  can  construe  it  only  as  it 
purports  to  be.  And  if  it  were  held  binding'as  a  joint 
note  the  position  of  the  shareholder  would  be  altered ; 
for  he  would  then  be  bound  to  pay  it ;  and,  if  he  pays 
such  a  note,  he  makes  evidence  against  himself  that 
he  has  given  authority  to  bind  himself  severally ;  and 
it  is  not  possible  to  accompany  the  payment  with  such 
an  explanation  as  shall  shew  to  all  the  world   that   it 
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18  made  only  in  respect  of  the  joint  liability.  That  is  1354. 
one  reason  why  an  authority  must  be  strictly  punned,  jSuclae" 
or  it  does  not  bind  the  principal.  There  are  many  sptoerlahd. 
instances  in  which  this  principle  is  acted  upon  in  qnes- 
dons  as  to  the  validity  of  powers  relating  to  real  estate; 
Doe  dem.  EBi$  y.  Sandham  (a)  is  one.  But  the  prin- 
ciple is  stronger  in  mercandle  transacdons  of  all  kinds, 
as  in  Barron  ▼.  Fitzgerald  {b)^  and  more  particularly 
where  the  authority  is  to  execute  negotiable  instruments, 
which  may  come  into  the  possession  of  persons  who 
most  take  the  instrument  as  it  purports  to  be.  That  is 
the  reason  why  a  partnership  bill  does  not  bind,  unless 
executed  in  the  name  of  the  firm ;  Krk  y.  Blurton  (c). 
Id  the  present  case  the  name  of  the  firm  is  printed  on 
the  note ;  but  the  legal  efiect  of  the  promise  is  that  the 
indiridoals  jointly  and  seyerally  promise,  not  that  there 
is  a  promise  made  by  procuradon  of  the  firm.  This  was 
the  opinion  of  the  Court  of  Elxchequer  in  Penkwil  y. 
CommeO  (dy  These  words  cannot  be  construed  as  two 
diflferent  promises,  one  for  the  firm,  one  for  the  indi- 
▼idoak ;  JBx  parte  Buckley  in  re  Clarke  (e),  Healey  t. 
Stmy  {g\  In  an  American  case,  Bradlee  v.  Boston  Glass 
Campamf  (A),  the  plaintifis  had  lent  money  to  the  Com- 
ptny,  and  received  as  a  security  a  note  in  this  form: 
^  We,  the  subscribers,  joindy  and  severally,  promise  to 
pay  Messrs.  J.  and  T.  Bradlee  or  order,  for  TTie  Boston 
Glass  Hamufadary.^  It  was  signed  by  three  persons 
vho  might  have  bound  the  Company  by  a  promissory 
ooce  duly  ngned.  But  S^aw  C.  J.  delivered  the 
judgment  of  the  Court,  that  the  instrument  declared 

(«)  1  T.  IL  705.  {b)  6  New  Ca.  201. 

(*)  9  M.^W.2M.  (rf)  5  Bxck,  3S1. 

(«>  14  JM:  |r  r.  469.  (S)  3  BxA,  3. 

(k)  16  Fidkrh^i  (Ameriemn)  Reports,  347. 
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1854.  OD  was  not  the  note  of  the  Company.  He  says: 
Maclab  "The  words  ^jointly  and  severally'  are  quite  decisive. 
SuTHjERLAND.  '^®  peFsotts  ai©,  *  we,  the  subscribers,'  and  it  is  signed" 
A.  B.  and  C.  "  This  word  *  severally^  must  have  its 
effect;  and  its  legal  effect  was  to  bind  each  of  the 
signers.  This  fixes  the  undertaking  as  a  personal  one. 
It  would  be  a  forced  and  wholly  untenable  construction 
to  hold,  that  the  Company  and  signers  were  all  bound; 
this  would  be  equally  inconsistent  with  the  terms  and 
with  the  obvious  meaning  of  the  contract"  This  case 
is  cited  with  approbation  in  Story  On  Promissory  Notes, 
(2d  edition)  p.  77.  sect.  70. 

It  has  been  argued  that  the  plaintiflfe,  as  bon&  fide 
holders,  are  entitled  to  recover  because  the  directors 
have  a  prima  facie  authority  to  bind  the  Bank  by  ordinary 
banking  transactions.  If  this  were  so,  still  it  would  be 
plain  that  the  note  in  question  is  not  an  ordinary  banking 
transaction.  It  is  for  an  unusually  long  period ;  and  the 
attachment  of  coupons  may  have  the  effect  of  giving 
compound  interest.  But  there  is  no  such  implied 
authority,  in  case  of  a  joint  stock  company,  to  one 
partner  to  bind  the  others ;  Bramah  v.  Roberts  {a). 
The  deed  only  must  be  looked  to;  Kirk  v.  BeU {b). 
In  the  present  deed  there  is  no  authority  given :  on  the 
contrary,  it  is  renounced  by  sect.  30,  except  when  the 
instrument  is  made  in  the  manner  there  prescribed* 
That  section  stipulates  that  negotiable  instraments  shall 
not  bind  the  Company  unless  signed  by  the  manager, 
or  by  some  other  person  authorized  by  the  directors. 
The  object  is  that  the  Company  may  have  a  security 
against  abuse,  which  practically  they  have  to  a  great 
extent  if  the  negotiable  paper  must  be  signed  by  a 

(a)  3  New  Co,  9«3.  (6)   16  Q,  B,  290. 
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person  appointed  by  the  directors  at  a  court,  instead  of       1854. 
being  issuable  by  any  directors  of  their  own  power.     It      M]^^J^][i 
is  true  that  the  directors  might  have  authorized  the  three  ^^j^^^^^j,^ 
persons  who  signed  these  instruments ;  but  it  does  not 
appear  that  they  did  so  authorize  them. 

Then  as  to  the  count  for  money  lent.     It  is  said  that 
this  b  a  lending  to  the  Bank  through  the  directors,  for 
a  term  of  five  years.  That,  if  it  were  so,  would  shew  how 
injurious  to  the  shareholders  the  attempt  to  bind  them 
severally  was ;  for  the  plaintiffs,  who  took  what  purported 
to  be  a  joint  and  several  security,  would,  on  discovering 
that  it  was  not  a  several  security,  be  entitled  at  once  to 
bring  money  had  and  received.   They  have  not  done  so, 
but  sue  for  money  lent.     Now  every  word  in  the  state- 
ment of  the  case,  and  every  word  in  the  document,  shews 
that  this  was  not  a  loan  on  the  security  of  these  instru- 
mcDts,  but  a  purchase  of  them.    The  purchaser  of  a  bill 
may  give  more  or  less  than  its  nominal  amount,  according 
as  it  is  at  a  premium  or  at  a  discount ;  but  he  recovers 
oltimately  the  amount  in  the  bill.     A  lender  taking  the 
instrument  as  a  security  recovers  the  amount  lent    [Lord 
Campbell  C.  J.     No  doubt  purchase  and  loan  are  dif- 
ferent contracts  attended  with  different  incidents.]    The 
case  of  Denton  v.  Rodie  (a)  is  in  point  only  as  shewing 
that  the  word  sold  may  be  inaccurately  used  in  reference 
to  a  transaction  of  loan.     The  present  case  is  like  Emfy 
V.  Lye  {b),     [He  then  argued  that  the  fair  inference  to 
be  drawn  firom  the  facts  stated  in  the  case  was  that  the 
directors  had  misapplied  the  money,  and  had  studiously 
concealed  from   the  shareholders   the  fact  that  it  was 
borrowed,  the  reports  and  balance  sheets  being,  according 

(o)  3  Campb.  493.  (6)   15  Etut,  7. 
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1854.  to  his  aigumenty  so  framed  as  to  lead  to  the  inference 
l^cLAB  ^^'  ^^®  money  was  deposited  for  the  purpose  of  remit- 
tance to  Australia  in  the  ordinary  course  of  banking 
business.  And  that  if  the  shareholders  were  in  igno- 
rance of  the  transactions  they  could  not  ratify  them. 
The  argument  on  this  part  of  the  case  is  omitted,  for 
the  same  reason  as  the  argument  for  the  plaintifis  on  the 
same  part  of  the  case.] 

CowUng  was  heard  in  reply. 

Cur.  adv.  wU. 

Lord  Campbell  C.  J.  now  delivered  the  judgment 
of  the  Court 

The  question  which  we  have  to  determine  is :  Whether 
the  shareholders  in  the  unregistered  joint  stock  Com- 
pany called  "  The  Royal  Bank  of  Australia"^  are  jointly 
liable,  either  as  makers  of  the  promissory  notes  set  out 
in  the  special  case,  or  as  borrowers  of  the  money  sought 
to  be  recovered?  One  of  the  defendants,  being  a 
director  of  the  Company,  actually  signed  the  notes ; 
and  another  was  a  director  when  by  his  authority  they 
were  issued ;  but  the  other  four  defendants  can  only  be 
made  liable  as  shareholders.  We  are  of  opinion  that 
the  shareholders  are  liable,  both  as  makers  of  the  notes 
and  as  borrowers  of  money  for  which  the  notes  were 
intended  to  be  a  security. 

On  the  form  of  the  notes  several  preliminary  objec- 
tions were  taken,  which  it  may  be  convenient  first  to 
dispose  of.  Sir  Fitzroy  Kelfy,  in  his  able  argument, 
began  by  contending  that,  even  supposing  that  the 
directors  had  authority  to  bind  the  shareholders  by 
promissory  notes  to  secure  money  for  the  purposes  to 
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which  the  sums  raised  by  those  notes  were  to  be  applied, 
these  notes  are  not  binding  on  the   shareholders,   by 
reason  of  the  words  ''and  severally"  introduced  into 
them.     It  is  quite  clear  that  a  partner  cannot  by  any 
instrument   make   a  copartner  separately  liable  for  a 
ponnership  debt;  and  a  shareholder  in  this  Company 
separately  sued  on  one  of  those  notes  might,  in  due 
form,  successfully  deny  his  separate  Uability.     But  it 
does  not  follow  that  the  shareholders  may  not  be  jointly 
liable,  if  there  was  authority  to  bind  them  by  a  joint 
note.     Supix)sing  the   intention   of  the  instrument  to 
have  been  to  make  the  shareholders  separately  as  well 
as  jointly  liable,  and  not  merely  to  impose  a  separate 
liability  upon  each  of  the  three  directors  who  signed  it, 
sdll,  as  far  as  the  shareholders  are  concerned,  it  may 
be  void  as  a  separate  and  valid  as  a  joint  security.     The 
expression  in  the  note  by  which  a  separate  liability  is 
sought  to  be  created  may  be  easily  detached  in  con- 
stnuQg  it,  and  taken  pro  non  scripta;  as  against  the 
shareholders  it  is  utterly  void,  and  it  does   them    no 
injury.     The   perfect   and   complete   contract   of  joint 
liability  is  not  vitiated   by  the   directors  having,  ultra 
vires,  written    upon   the   same    piece   of  paper   words 
which  are  wholly  inoperative.      If  A.   and   B.  are  in 
partnership,  and  A.  for  a  partnership  debt  bona  fide 
gives  a  promissory  note  in  the  partnership  firm,  there 
seems  considerable  difficulty  in  contending  that  A.  and  B. 
may  not  be  jointly  sued  upon  it  because  it  professes  to 
bind  them  separately  as  well  as  jointly.     Why  should 
Ae  security  perish  instead  of  being  available,  when, 
as  far  as  it  is  sought  to  be  enforced,  it  might  lawfully  be 
created,  and  it  expresses  the  intention  of  the  parties? 
Sorely  this  would  be  unjust  and  contrary  to  well  known 
VOL.  UL  D  £    &   n. 
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1854.  legal  maxims.  No  case  respecting  promissory  notes 
Maclab  has  yet  gone  further  than  Perring  v.  Hone  {a),  which 
SuTHBBLAND.  ^"^'j  intimatcs  the  truism  that  a  partner  cannot  make 
his  copartner  separately  liable  by  a  joint  and  several 
promissory  note.  Sir  Fitzroy  Kelly  relied  upon  yarioos 
cases  respecting  the  execution  of  powers,  under  settle- 
ments or  wills,  as  to  real  estate ;  but  they  by  no  means 
made  out  his  proposition,  that,  wherever  there  is  any 
excess  of  authority  by  the  donee  of  the  power,  what 
is  otherwise,  per  se,  well  done  in  the  execution  of  it 
is  wholly  void :  and  the  analogy  between  the  execution 
of  such  powers  and  the  making  of  promissory  notes  for  a 
partnership  debt  is  so  remote  that  we  do  not  consider  it 
necessary  to  examine  further  Doe  dem.  EttU  v.  Sand' 
ham  (b),  or  his  other  authorities  of  the  same  class. 
Barron  v.  Fitzgerald  {c\  afterwards  cited,  is  not  more 
in  point,  as  it  only  says  that,  if  a  man  requests  the 
advance  of  money  in  doing  one  thing  which  he  requires 
to  be  done,  he  is  not  liable,  in  an  action  for  money  paid 
to  his  use,  for  a  sum  of  money  expended  in  doing  another 
thing  which  he  did  not  authorize.  It  was  next  objected 
that  those  notes  are  not  binding  on  the  shareholders 
because  they  are  not  properly  given  in  the  name  of 
the  partnership  firm.  But  we  are  of  opinion  that,  if  the 
directors  by  whom  they  are  signed  had  authority  to 
draw  them,  they  are  sufficient,  as  they  clearly  express 
an  intention  that  all  the  shareholders  in  The  Royal 
Bank  of  Australia  should  be  jointly  bound  by  them ; 
and,  unless  the  names  of  all  the  shareholders  were 
enumerated,  we  hardly  know  any  language  by  which 
this  intention  could  be  expressed  more  clearly.     A  joint 

(a)  4  Bimy,  28.  (*)  1  T,  R.  706. 
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itock  company,  like  any  other  partnership,  may  have  a        1854. 
firm ;  and,  when  that  finii  is  properly  used,  it  is  supposed      ji^^lab 
to  comprehend  all  the  partners.     There  is  no  necessity   gu^aJiLANa 
for  that  firm  being  signed  at  the  bottom  of  a  promissory 
note  by  which  a  joint  stock  company  is  to  be  bound, 
any  more  than  the  name  of  a  corporation  that  has  power 
to  issue  promissory  notes ;  and  in  point  of  practice  such 
notes   are  always  signed  by  directors,  or  some   agent 
appointed  for  that  purpose.     The  form  of  the  notes  in 
question  is  substantially  the  same  as  that  in  Ex  parte 
Buckley  in  re  Clarke  (a),  which  was  held  to  be  sufficient 
to  make  all  the  partners  jointly  liable,  being  a  promise 
by  one  partner  for  himself  and  the  other  three  partners, 
and  amounting   to   one  promise   of  the   four  persons 
constituting  the  firm.     Here  the  promise  is  by  three 
directors  who  are  shareholders,  ^'for  themselves   and 
the  other  shareholders  of  the  said  company;''  and,  if 
the  three   directors    had    authority,   the    company    is 
bound.     Hall  v.  Smith  {b)  was  there  declared  not  to  be 
law:  and,  considering  that  the  note  in  that  case  was 
signed  by  the  defendant  expressly  for  himself  and  his 
two  copartners  jointly,  there  seems  great  difficulty  in 
seeing  how  he  could  be  considered  by  using  the  pro- 
noon  "I"  to  intend   to   create  any  separate   liability. 
But,  if  Hall  V.  Smith  {b)  could  be  supported,  it  would  be 
00  authority  to  shew  that  a  signature  in  the  name  of  the 
finn  is  always  necessary  to  create  a  joint  liability.     The 
defendant's  counsel  strongly  relied  upon  Kirk  v.  John 
Bkrton    and    Charles    Habershon  (c),    in    which,    the 
defendants  being  sued  as  joint   drawers  of  a  bill  of 

(a)  14  .V.  ^  W.  469.  (6)  \  B.  ^  C,  407. 

(e)  9  A/.  ^  r.  284. 
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1854.  exchange,  it  appeared  that  the  bill  was  drawn  by  the 
Maclab  defendant  Habershon  in  the  firm  of  ^^  John  Blurton 
SiTTHEBLAKD.  ^  ^^' » "  ^^*^  ^^  ^^'^  defendants  carried  on  the  business 
of  printers  in  partnership ;  that  the  name  of  John  Blurton 
was  written  over  the  door  of  their  place  of  business;  and 
a  witness  stated  that  they  had  been  in  the  habit  of 
drawing  bills  which  he  had  seen ;  but  he  could  not  take 
upon  himself  to  say  whether  they  were  in  the  name  of 
"John  Blurton''  or  of  ''John  Blurton  §•  Co,"  The 
Court  of  Exchequer,  considering  "  John  Blurton  "  to  be 
the  firm,  held  that  John  Blurton  could  not  be  bound  by 
a  bill  drawn  by  Habershon  in  the  firm  of  **  John  Blurton 
Sf  Co,^  It  is  unnecessary  to  say  how  far  we  concur  in 
this  case ;  for,  at  any  rate,  it  only  decides  that,  where 
the  firm  professes  to  be  used,  it  would  necessarily  be 
fatal  to  add  to  the  single  name,  which  usually  constitutes 
the  firm,  "  &  Co.,"  whereas,  at  the  case  at  bar,  the  signa- 
ture at  the  bottom  of  the  note  does  not  profess  to  be 
a  firm,  but  the  signature  of  three  directors  acting  for 
a  joint  stock  company,  and  the  question  must  be  whether, 
when  professing  to  bind  the  Company,  they  had  authority 
to  do  so.  In  Healey  v.  Story  (a),  which  was  an  action  by 
plaintiff  as  payee  against  the  two  defendants  as  makers 
of  a  promissory  note,  it  appeared  that  the  defendants 
were  the  directors  of  a  joint  stock  company  called 
**  The  Wesleyan  Newspaper  Association^ "  completely 
registered  under  stat.  7  &  8  Vict  c.  110.,  and  that  they 
gave  to  the  plaintiff  for  a  debt  due  fi-om  the  company  a 
note  in  the  following  form.  ''London,  March  19, 1847." 
"  On  demand,  wc  jointly  and  severally  promise  to  pay 

(a)  3  Exch,  3. 
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Mr.  Edward  Healey^  or  order,  the  sura  of  250/.,  value         1854. 
received,  for  and  on  behalf  of  The  Wesleyan  Newspaper       |^^j,lab 
Association. 

''Parker  Story  )    ,,. 

„,    ^    J.   Directors." 
''James  frare    ) 

The  question  was  whether  the  defendants  were  person- 
ally liable  on  the  note;  and  the  Court  (we  think  very 
properJy)  held  that  they  were ;  for,  this  being  a  quasi 
corporation,  there  could  be  no  individual  and  separate 
liability  intended  to  be  cast  upon  the  shareholders,  and 
the  defendants  evidently  professed  to  make  themselves 
personally  liable.      But  the  doctrine  there  laid  down 
cannot  apply  to  an  instrument  expressly  professing  to 
bind  the  shareholders  in  an  unregistered  company.    The 
American  case  (a)  decided  by  that  very  learned  Judge 
Chief  Justice  Shaw  of  Massachvsets  we  regard  with  the 
utmost  respect ;  but  it  appears  to  have  proceeded  exactly 
on  the  same  principle.      The  Gas  Company  being  a 
corporation,  and   the   directors   who   signed '  the   note 
having  promised  *'  jointly  and  severally,"  it  was  held  not 
to  be  the  note  of  the  Company,  but  of  the  individuals 
who  signed.     The  decision  of  the  Court  of  Exchequer 
in  Penkwil  v.  Connell  (^),  upon  one  of  these  very  notes 
issued    by   T7ie  Royal  Bank  of  Australia,  we  entirely 
concur  in.     Each  director  who  signs  the  notes  is  liable 
to  be  sued  separately  upon  them ;  but  this  decision  does 
not  in  any  degree  affect  the  joint  liability  of  the  share- 
holders. 

It  is  further  objected  to  the  form  of  the  notes  on 
which  this  action  is  brought,  that  they  are  payable  at 
the  unusual    period  of  five  years  after  dale,  that   the 

(a)  Bradiee  v.  Boston  GUut  Company ^  16  Pickering* »  {American) 
^«port«,  347.  (6)  5  Exch.  381. 
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1854.       interest  is  made  payable  half  yearly  by  aaziliary  notes 
jl^cLAB      called  coupons,  that  compound  interest  might  thus  be 
g       ^-  recovered  from  the  Company,  and  that  the  first  coupon, 

if  issued  after  the  day  of  its  date,  would  be  an  infringe- 
ment of  the  monopoly  of  the  Bank  of  England.  But, 
in  answer  to  these  objections,  it  is  enough  to  say :  that 
the  validity  of  the  notes  must  depend  upon  the  authority 
to  make  them,  not  the  length  of  the  {)eriod  which  they 
have  to  run ;  that,  if  usury  were  pleaded  and  would  be 
a  defence  to  this  action,  no  more  than  simple  interest  at 
5/.  per  cent,  is  reserved  according  to  the  contract ;  and 
that,  if  there  were  any  objection  to  the  legality  of  the 
first  coupon,  it  could  not  taint  with  illegality  the  pro- 
missory notes  for  the  principal  money  at  five  years'  date 
on  which  the  action  is  brought. 

We  now  arrive  at  the  real  merits  of  the  cause.  And  we 
have  to  consider  whether  the  directors  gf  this  Company 
had  authority  under  the  circumstances  stated  to  make 
these  notes,  which  are  allowed  to  be  signed  by  three 
directors  and  to  be  issued  by  order  of  a  court  of  di- 
rectors. We  do  not  think  that  the  plaintiffs  can  rely 
entirely  upon  an  implied  authority  in  the  directors  to 
issue  notes  and  to  raise  money  in  the  ordinary  course  of 
banking  business.  Although  mere  shareholders  in  a 
joint  stock  company  have  no  authority  to  pledge  the 
credit  of  the  company,  the  directors  appointed  to  carry 
on  the  business  would  have  impliedly  such  of  the  ordi- 
nary powers  of  partners  in  a  common  mercantile  part- 
nership as  are  necessary  for  the  carrying  on  of  the 
business  for  which  the  Company  is  formed ;  and,  where 
a  joint  stock  banking  company  is  established,  the  di- 
rectors would  be  considered  the  agents  of  the  share- 
holders to  borrow  money  for  the  ordinary  purposes  of 
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the  business,  and  to  give  securities  in  the  ordinary  form        1854. 
for  the  money  borrowed.     In  the  cjase  of  The  Bank  of      Maclab 
Australasia  v.  Breillat  {a\  before  the  Judicial  Committee    sothkrlajid. 
of   the    Privy  Council,  that  consummate   Judge   Mr. 
Pemberton  Leigli^  Chancellor  of  the  Duchy  of  Camwall^ 
m  pronouncing  the  judgment  of  the  Court,  says :  '^  The 
nature  of  a  banker's  business,  especially  if  the  bank  be 
one  both  of  issue  and  deposit,  necessarily  exposes  him 
to  sudden  and  immediate  demands,  which  may  be  to 
the  extent  of  a  large  proportion  of  his  debts,  while  his 
profits  are  to  be  made  in  employing  his  own  moneys 
tnd  those  intrusted  to  him  in  discounting  bills,  in  loans, 
and  other  modes  of  investment     It  is  impossible  that 
be  should  always  have  his  assets  in  such  a  state  as  to  be 
applicable  immediately  to  the  payment  of  all  demands 
which  may  be  made  upon  him ;  and  if  a  partner  has  no 
power,  under  such  circumstances,  to  borrow  money  for 
the  partnership,  either  the  assent  of  each  individual 
member  must  be  obtained,  which  may  often  be  imprac- 
ticable, or  the  concern  must  be  ruined.     We  have  no 
doabt  at  all,  therefore,  that,  in  ordinary  banking  part- 
nerships, such  power  exbts,  and  that  the  directors,  by  the 
terais  of  their  appointment,  had  all  the  general  powers, 
and  among  the  rest,  the  power  of  borrowing,  unless  such 
power  is  excluded  by  other  provisions  of  the  deed." 

Bat,  in  the  present  case,  the  transactions  out  of  which 
these  notes  arose  cannot  be  considered  to  have  been  in 
the  ordinary  course  of  banking  business :  the  money  was 
originally  borrowed  to  be  used  as  capital;  and  the  secu- 
rities were  not  such  as  would  usually  be  taken  for  an 
ordinary  loan  to  a  banking   company.     We  therefore 

(«)  6  Momt,  P,  C.  162.  104. 
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1854.  think  that  it  lies  upon  the  plaintifis  to  shew  that,  from 
j^jjLAB  some  extraordinary  course  of  business  described  in  the 
SoTHBBLAND  ^^^^  ^^^  authorizcd  by  it,  or  by  some  extraordinary 
powers  conferred  upon  the  directors,  they  could  bind 
the  Company  in  a  manner  that  would  have  been  incom- 
petent to  the  partners  of  a  banking  firm,  or  the  directors 
of  a  joint  stock  company  instituted  to  carry  on  the 
usual  operations  of  banking;  or,  failing  these,  that  there 
has  been  a  ratification  by  the  shareholders  of  these  acts 
of  the  directors  which  otherwise  would  not  have  been 
binding  on  them. 

We  must  therefore  apply  ourselves  in  the  first  place  to 
the.  deed  of  settlement  executed  by  the  shareholders  (a). 
The  scope  of  the  contemplated  business  is  described  in 
sect  6,  by  which  the  directors  were  to  have  "full  power 
and  authority  to  carry  on  the  business  of  the  Company 
in  the  city  of  London  and  in  such  other  cities,  towns  or 
places  within  the  United  Kingdom,  or  within  Her  Ma- 
jesty's colonies  or  settlements  of  New  South  fFaleSy  Van 
THemefCs  Landy  Western  Aush^aliay  Southern  AustraUa,  or 
any  other  part  of  New  Holland^  or  within  the  islands  of 
New  Zealandy  or  within  the  territories  of  The  Honourable 
The  East  India  Company,  or  within  the  colony  of  the  Cape 
of  Good  Hopey  or  within  any  other  islands,  countries,  or 
territories  to  which  her  Majesty's  subjects  may  lawfully 
trade  beyond  the  Cape  of  Good  Hope  to  the  Straits  of 
Magellany  which  to  the  court  of  directors  may  seem  ad- 
visable." Thus  the  directors  were  not  only  authorized 
to  carry  on  the  business  of  banking  in  LondoUy  but  to 
establish  as  many  banks  as  they  might  deem  advisable 
over    almost    the    whole    habitable    globe.      For    this 

(a)   Ante,  r.oto  («),  p.  4. 
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purpose  thej  mast  incidentally  have  been  vested  with        1864. 
much  more  extensive  powers  than  belong  to  those  who    ~  Maclab 
•re  merely  to  carry  on  in  one  particular  locality  a  bank,   soth^l^^^. 
either  of  deposit,  or  of  issue,  or  of  both.    Further,  sect.  9 
expressly  declares:  **That  the  trade  or  business  of  the 
Company"  (wherever  carried  on)  *' shall  be  that  of  bankers 
or  of  banking,  including  the  making  and  issuing  of  bank 
notes,  and    bills  payable  on  demand,  after  sight,  after 
date,  or  otherwise,  and  the  making  of  loans"  &c.  ^*  on 
lands  and  tenements,  on  sheep,  cattle,  and  live  stock,  on 
wool,  &rm  stock  and  produce,  and  on  all  and  every  other 
kiad  and  description  of  property  whatsoever,  and  includ- 
ing" "  the  borrowing  or  taking  up  money  at  interest  on  receipts  ^ 
on  inland  or  foreign  bills  of  exchange  or  promissory  notes, 
bonds,  debentures,  deposit  receipts,  or  other  obligations, 
as  shall  firom  time  to  time  be  deemed  expedient"    Then, 
by  sect.  10,  *'  the  management  of  the  Company,  and 
the  business  and  concerns  thereof,  and  the  regulation, 
mvestment,   and   application  of  the   properties,  funds, 
securities  and  moneys  for  the  time  being,  belonging  to 
the  Company,  and  the  regulation  and  determination  of 
the  modes  and  terms  of  carrying  on  and  transacting  the 
business  of  the  Company,  and  all   other  matters  and 
whatsoever  connected  with   or  relating  to   the 
ness  or  concerns  of  the  Company,  shall  be  solely 
and  exclusively  vested  in  and  reposed  in  the  court  of 
directors,  except   as   herein   is   excepted  or  otherwise 
provided."   With  such  transcendant  powers  to  accomplish 
8Qch  stupendotis  objects,  can  it  be  said  that  the  directors, 
for  rsdsing  capital  to  trade  with,  were  confined  to  the 
sale  of  shares,  and  to  enforcing  calls  upon  those  shares 
till  50/.  had  been  paid  upon  each,  whatever  might  be 
the  Slate  of  the  share  market,  whether  the  shares  of  the 
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1854.  Company  might  be  at  a  premium  or  at  a  discount^  and 
Maclab  although  the  sudden  multiplication  of  calls  might  ne- 
SuTHBBLAND.  ccssarfly  lead  to  the  utter  ruin  of  the  concern.  It  is 
said,  truly,  that  the  purpose  for  which  the  money  was 
originally  raised  by  the  promissory  notes  was  not  (as  in 
the  Australasia  and  Australia  case  (a) )  to  discharge  any 
pre-existing  engagement  of  the  Company :  but  is  there 
not  here  an  express  authority  giv^n  to  raise  money  to 
be  employed  as  capital  in  the  manner  which  was  adopted 
by  the  directors?  They  were  to  borrow  or  take  up 
"money  at  interest  on"  "  promissory  notes,"  "debentures,** 
"or  other  obligations.**  And  how  to  be  applied?  "In 
making  of  loans  and  advances  to  customers  and  other 
persons**  on  lands,  tenements,  on  sheep,  cattle,  wool,  &c« 
Does  not  this  mean  that  the  money  might  be  borrowed  on 
promissory  notes  or  debentures  in  this  country,  and  sent 
to  Australia,  where,  branch  banks  being  established,  it 
should  be  lent  at  a  high  interest  to  customers  and  others 
on  lands  and  tenements,  sheep,  cattle  and  other  property 
to  be  pledged?  If  there  was  authority  so  to  borrow  the 
money,  there  was  authority  to  give  the  promissory  notes 
or  debentures  as  a  security  for  it :  there  being  authority 
so  to  borrow  the  money,  the  bona  fide  holders  for  value 
of  the  promissory  notes  or  debentures  could  not  have 
been  prejudiced  by  the  misapplication  of  it.  But,  in 
truth,  it  was  not  misapplied.  The  case  finds  that  the 
directors  "  never  used  the  funds  of  the  Bank  for  their 
own  purposes,  nor  dealt  in  shares.**  And  it  appears  by 
the  evidence  that  the  money  was  carried  to  Australia^ 
that  a  branch  was  established  at  Sydney,  and  that  a  sum 
of  above  300,0002.  was  there  advanced  upon  lands,  sheep, 

(a)    Bank  of  Atutralasia  ?.  BrtWat,  6  Afoorc,  P.  C  162. 
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cattle,  wool  and  such  proper^  as  is  specified  in  the  deed        |86i. 
to  be  taken  by  the  directors  as  security  for  advances.  Maclam 

The  plaintiflb  likewise  relied  upon  sect.  43  of  the  deed,    sotheelakdu 
which  says:  ^That  the  court  of  directors  may  issue,  at 
any  of  the  oflkes  or  banking  houses  where  the  business 
of  the  Company  shall  be  carried  on,  any  notes  or  bills 
payable  after  date,  after  sight,  on  demand,  or  otherwise, 
which  it  shall  be  lawful  or  competent  for  the  Company 
to  issue  ander  or  consistently  with  the  laws  for  the  time 
being  in  farce  in  relation  to  bankers  or  banking  com- 
panies.*    We  think,  however,  that  this  applies  only  to 
dealing  as  a  bank  oi  issue,  and  would  not  extend  to  the 
borrowing  of  UKiney  to  be  employed  in  trade  on  such 
instniments  as  are  the  foundation  of  the  present  action. 
To  anthorize  such  borrowii^  we  think  that  the  sections 
prerioosly  quoted  are  abundantly  sufiBcient.     According 
to  J%e  Bamk  of  Enghmd  y.  Arndtnam,  (a),  and  various 
other  caaes  upon  the  Bank  Mooc^y  Acts,  this  was 
a  ''borrowing  or  taking  up  money  at  interest"  ^  on  pro- 
niaKify  notes  "<»'''  debentures."    The  observation,  that 
die  power  of  borrowii^  was  confined  to  borrowing  on 
securities    and   property   which   the    Company   might 
acquire  from  others  in  the  course  of  their  dealings,  is 
whollj  at  variance  with  the  language  of  the  deed.     The 
"promiasory  notes"  and  ** debentures,"  there  menticHied, 
were  evidently  promissory  notes  and  debentures  to  be 
originally  created  by  the  directors,  and  given  by  way  of 
security  f<»'  soms  borrowed  on  behalf  of  the  Company. 
In  Bmnmesier  v.  Nanis  {b),  in  which  it  was  properiy 
hdd  that  there  was  no  power  to  borrow  on  the  credit 
of  a  company,  the  bosinesB  to  be  carried  <»  and  the 

t.m)  3  Sem  Co.  599.  K^)  6  Bxck,  196. 


T. 

SUTHEBLAMD. 
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1854.        power  conferred  on   the   directors  by  the  deed  were 
jil^LAg       quite  different  from  what  we  find  here. 

The  directors  in  this  Company  having  such  a  power  of 
borrowing  as  they  have  exercised,  it  follows  that  the  sums 
intended  to  be  secured  by  the  promissory  notes  might 
be  recovered  as  for  money  lent,  if  there  were  any  objec- 
tion in  point  of  form  to  the  validity  of  the  notes.  The 
defendants  contend  that  this  was  a  mere  transaction  of 
purchase  and  sale.  The  wonl  "purchase"  is  no  doubt 
used  in  the  documents  relating  to  the  affair;  but  this 
does  not  alter  its  nattire;  and  it  resolves  itself  into  a 
loan  of  money  for  a  given  time  at  bL  per  cent.,  payable 
half  yearly,  the  instruments  being  given  as  security  for 
payment  of  principal  and  interest  There  is  no  diffi- 
culty in  ascertaining  the  sum  which  was  lent  and  is  to 
be  recovered.  This  was  originally  calculated  between 
the  parties  according  to  the  sum  mentioned  in  the  note, 
taking  into  consideration  the  interest  from  the  time  of 
the  advance.  The  case  of  Denton  v.  Rodie  (a)  is  an 
authority,  expressly  in  point,  that  this  transaction  may 
l)e  treated  as  a  loan ;  and  the  ruling  of  Lord  EUenboraugh 
at  Nisi  Prius  seems  to  have  been  acted  upon  by  Lord 
Chancellor  Eldan  who  had  directed  the  issue. 

We  have  considered  the  parts  of  the  deed  relied  upon 
by  the  defendants,  particularly  sections  14,  15,  23,  24 
and  30 ;  and  we  are  of  opinion  that  none  of  them,  by 
way  of  exception  or  provision  or  otherwise,  invalidate 
the  securities  sued  upon  in  this  action.  The  appoint- 
ment of  trustees,  the  duties  imposed  upon  them,  their 
liabilities  and  their  rights,  do  not  in  any  degree  interfere 
with  the  authority  of  the  directors  to  borrow  on  pro- 

(«)  3  Campb,  493. 


T. 
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mifisory  notes  or  debentures.  The  object  of  sect.  30  is  1854. 
to  prevent  any  shareholder  from  signing,  accepting  or  3|^^,lae 
indorsing  any  bill,  note  or  negociable  security,  and  to 
empower  the  trustees  and  court  of  directors  to  appoint 
any  person  in  the  employ  of  the  Company  to  sign, 
draw,  accept  and  indorse  bills  of  exchange,  promissory 
notes  and  other  negociable  securities,  without  disabling 
the  directors  personally  to  exercise  the  powers  con- 
ferred upon  them  under  the  sanction  of  the  court  of 
directors.  The  nullifying  words  in  this  section  could 
hardly  affect  a  bona  fide  holder,  who,  without  notice  of 
any  irregularity  in  the  framing  of  the  security,  might 
&irly  presume  that  the  three  directors  who  sign  the 
notes  were  duly  authorized  by  a  resolution  of  the  court 
of  directors  and  the  trustees  to  do  so,  if  there  ought  to 
have  been  such  a  resolution.  But  these  words  apply 
only  to  bills,  notes  and  securities  signed  by  a  manager  or 
agent  not  duly  authorized  in  the  prescribed  form. 

We  are  further  of  opinion  that,  if  there  had  been  any 
irregularity  in  the  original  transaction  which  would  have 
exempted  the  shareholders  from  liability,  they  would 
have  rendered  themselves  liable  by  subsequent  ratifica- 
tion. For  four  years,  they  were  studiously  kept  in 
ignorance  of  the  manner  in  which  the  business  was  con- 
ducted, they  having  deliberately  consented,  during  that 
long  period,  to  remain  in  ignorance,  and  to  leave  every 
thing  to  the  discretion  of  the  directors  in  whom  they 
placed  unbounded  confidence,  receiving  in  the  mean- 
time a  handsome  yearly  dividend.  At  length  the  30th 
day  of  July  1845  arrived,  when,  accordin;^  to  the  deed, 
there  was  held  the  first  general  meeting  of  proprietors, 
and  a  statement  of  the  affairs  of  the  (company  was  laid 
before    them.      Although    this   statement    is    in    parts 
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1854.        obscure,  we  think  that  it  conunooictttes  to  any  penon 
3^1^^^^^      of  ordioarj  imderstaiiding:,  and  in  any  degree  acquainted 
g^^^^     with  commercial  affiurs,  the  information  that,  beyond  the 
paid  op  capital  npon  the  11,620  shares  represented  to 
have  been  issued,  there  had  been  at  least  between  two 
and  three  hundred  thousand  pounds  borrowed  by  the  di- 
rectors, on  the  credit  of  the  Company,  in  this  country,  and 
remitted  to  Australia  to  be  used  as  a  tradii^  capital  there. 
The  argument,  that  the  item  of  *^ remittances  to*  ^the 
colonies*  might  mean  sums  deported  here  to  be  remitted 
to  emigrants  by  bills  of  exchange,  is  completely  answoed 
by  the  item  shewing  the  nature  of  these  remittances  and 
how  they  had  been  applied.     **  Advance  to  Slst  Deer. 
1844,  made  on  sheep,  cattle,  horses  and  stations  fi^r  the 
same ;  wool,  lands,  houses,  wharves  and  discounts;,  && 
341,278iL  Is.  AdJ^    The  account  shews  a  profit  on  these 
transactions  of  26,873iL,  after  deducting  all  expenses  &c. 
and  payment  of  four  years'  dividend  to  the  shareholders 
on  piud  up  capital  to  15th  April  1845.     A  amilar  report 
was  laid  before  the  sharehcdders  at  the  general  meeting 
held  29lh  Jk/y  1846 :  and  this  exf^ressly  stated  ^  that 
the  capital  of  the  Bank  continues  to  be  emjJoyed  in 
advances  on  the    collateral    securities    of   live    stock, 
wool,  &c.,  a  system  adapted  to  the  circumstances  of  the 
colony."    It  also  contains  an  item  of  24,100/L  fixr  ** pay- 
ing off  deposit  notes;,''  the  name  by  which  the  notes 
given  for  money  borrowed  in  this  country  were  gene- 
rally called.     The  balance  of  profit  was  reduced  to 
17,076iL  4s.  2d.;  but  out  of  this  balance  an  increased 
dividend  of  62.  per  cent  was  paid  to  and  received  by  the 
diareholders.     In  the  year  1847  a  similar  report  was 
laid  before  a  general  meeting  of  the  shareholderB^  when, 
as  on  former  occasions,  they  by  a  vote  approved  of  all 
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that  had  been  done,  and  thanked  the  directors  for  ably        1854. 

•nd  successfully  conducting  the  business  of  the  Com-      Maclab 

pany.     And  again  they  received  a  dividend.     We  may   SoruEaLAND. 

commiserate  their  situation  in  the  year  1849,  when,  the 

Company  having  become  insolvent,  an  order  was  made 

for  settling  its  afiairs  in  the  Court  of  Chancery  under 

the  winding  up  procedure,  and  they  were  called  upon     " 

as  contributories;  but  the  acts  of  the  directors,  which 

they  now  seek  to  repudiate,  we  think  that  they  both 

antecedently    authorized,    and    subsequently    ratified. 

They  may  have  been  very  ill  used  by  the  directors; 

although    it    is  possible  that  the   directors  (who   are 

acquitted  of  any  personal  misappropriation  of  the  funds 

of  the   Company)  may,  in  common  with   themselves, 

have  been  under  the  delusive  hope  that  enormous  gains 

would  be  made  from  the  speculations  into  which  they 

entered  in  Australia^   and  that,   all   concerned  being 

enriched,  the  engagements  of  the  Company  would  all 

be  honourably  fulfilled.      But,  whether  the   directors 

Have  misconducted  themselves  towards  the  shareholders 

or  not,  the  loss  which  has  accrued  cannot,  according  to 

our  views  of  the  case,  be  thrown  upon  the  bona  fide 

creditors  of  the  Company. 

In  the  present  case  we  think,  upon  the  evidence 
submitted  to  us,  that  the  plaintiffs  were  the  bona  fide 
Holders  of  these  notes  and  lenders  of  the  sums  intended 
to  be  secured  thereby ;  that  they  are  entitled  to  recover ; 
Uid  therefore  that  judgment  must  be  entered  up  in  their 
tavoor  for  principal  and  interest 

Judgment  accordingly. 
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1854. 


Erasmus  Robert  Foster,  Public  Officer  of  The 
Britannia  Mutual  Life  Association  against  The 
Mentor  Life  Assurance  Company. 

The  M.  in-        T^ECLARATION  on  a  policy  of  assurance  to  the 

pany  executed  trustees  of  TTie  Britannia  Mutual  Life  Association^ 

a  deed  poll 
which  was  a 

life  policy  for  one  year  on  the  life  of  O.  It  was  in  the  ordinary  printed  form  of  sach  policies, 
and  commenoed  with  a  recital  that  the  assured  had  on  2l8t  November  last  caused  to  be 
delivered  into  the  office  of  the  M.  a  declaration  in  writing,  signed  by  them,  touching  the 
age,  past  and  present  health  and  other  circumstances  relating  to  O.,  which  Uie  assured  had 
agreed  should  be  the  basis  of  the  contract.  And  there  was  the  usual  proviso  that  if  any 
thing  in  the  declaration  was  untrue  the  policy  should  be  void.  In  an  action  on  this  policy 
the  M.  pleaded  that  the  declaration  was  untrue. 

On  the  trial,  it  appeared  that  the  policy  was  one  of  reassurance  by  the  B.  Company,  who 
had  several  years  before  insured  O.'s  life  for  a  larger  sum.  On  the  negotiation  for  the 
reassurance  all  the  papers  relating  to  the  original  insurance  were  shewn  to  the  Af.  The 
M.  sent  to  the  B,  one  of  their  printed  forms  for  a  proposal  for  insurance,  adapted  to  the 
case  of  an  original  insurance,  having  many  printed  questions  relating  to  the  health  of  the 
party,  with  blanks  for  the  answers,  and,  below,  a  printed  declaration  by  the  person  whose  life 
was  to  be  insured  that  the  above  statement  was  true,  and  an  agreement  on  the  part  of  the 
persons  who  were  to  be  assured  that  the  declaration  should  be  the  basis  of  the  contract,  and 
that  if  any  thins  therein  contained  was  untrue  the  policy  should  be  void ;  with  blanks  at 
the  bottom  of  we  declaration  for  the  signatures  of  the  person  whose  life  was  to  be  insured, 
and  of  those  in  whose  favour  the  insurance  was  to  be  made.  The  Af.  had  bracketted 
together,  in  ink,  the  questions  relating  to  the  health  of  O.,  and  written  **  for  these  particulars 
see  B,  papers  attached.**  The  manager  of  the  B,  signed  under  this  his  name,  and  retomed 
the  paper,  with  the  blanks  for  the  signature  of  the  declaration  not  filled  up.  The  B.  papers 
were  those  relating  to  the  original  insurance,  and  contained  a  declaration  by  O.  as  to  bis 
then  state  of  health.  It  was  now  admitted  that  this  declaration  was  then  true,  but  that  the 
state  of  O.'s  health  had,  without  the  knowledge  of  either  the  Af.  or  the  B.,  changed,  and  the  de- 
claration, referred  to  the  state  of  health  at  we  time  the  paper  was  sent  to  the  Af .,  would  no 
longer  be  true.  After  this  paper  had  been  sent  in,  the  policy  was  executed,  and  sent  to  the 
B.t  who  received  and  kept  it  without  observation  on  tne  form  of  the  recital.  Some  evi- 
dence was,  without  objection,  given  of  a  custom  in  reassurances  to  confine  the  declaration  to 
the  state  of  health  at  the  time  of  the  original  insurance. 

The  learned  Judge  left  it  to  the  jury  to  consider  all  the  circumstances,  and  say  whether 
it  was  intended  bv  both  parties  that  the  paper  should  be  understood  as  a  declaration  as  to 
O.'s  present  health  The  jury  found  for  the  plaintiff.  On  a  motion  for  a  new  trial  the 
Court  were  equally  divided. 

Erie  J.  held  that  the  terms  of  the  policy  shewed  that  the  contract  was  on  the  basis  of 
there  being  a  declaration  as  to  the  then  state  of  0.*s  health,  and  that  the  assured  seeking  to 
enforce  it  could  not  aver  that  there  was  no  such  declaration  :  further,  that,  by  acting  on  the 
policy  containing  a  recital  that  there  was  such  a  declaration,  the  assured  had  concluded 
themselves  from  denving  that  there  was  such  a  declaration  :  further,  that  the  evidence  of 
usure  was  inadmissible  :  and  for  these  reasons  that  there  should  be  a  new  trial. 

Wighlman  J.  thought  that  the  assured,  by  acting  on  the  policy  containing  the  recital,  had 
not  concluded  themselves  from  denying  that  there  was  such  a  declaration ;  but  that  they 
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under  the  seal  of  the  defendants,  whereby,  "  after  reciting        1854. 

that  the  said  trustees  of  the  said  Association  were  desirous       Foster 

of  effecting  an  assurance  with  the  defendants,  upon  the       mentob 

life  of  Gaspard  Gabriel  GiUion  Alfred  Count  D'Orsay,  ^%^^["''''' 

in  the  sum  of  1500/.,  and  also  reciting  that  the  said 

trustees  had  caused  to  be  delivered  into  the  office  of  the  l^^.^ylZ''^ 

defendants  a  declaration  or  statement  in  writing  signed  ^°^1f^°'* 

by  them,  bearing  date  the  21st  day  of  November  then  that  it  was 
f  ^  *i  misdirection 

last,  setting  forth  the  age,  and  the  past  and  present  state  not  to  urge 

this  very 

of  health,  and  other  circumstances  touching  the  habits  stroDgly  to 
of  the  life  of  the  said  person,  on  whose  life  the  said  for  this  reason 
assurance  was  to  be  effected,  which  alleged  declaration,  there  should 
80  &r  as  it  respects  the  age  of  the   said  person,  was  ^jj  "*'' 
thereby  recited  to  be  admitted  to  be  correct ;  and  also    ,  ^^^1^^' 
recitinir  that  the  said  trustees  had  aereed  that  the  said  the  name  at- 

°  ^  tachedtottie 

alleged  declaration  or  statement  should  be  the  basis  of  paper  in  qucs- 

tion  might  or 

the  contract  between  them  and  the  defendants;"  and  might  not  be 

1  «t/»«.*A/t*  •  ^a  signature  to 

reciting  the  payment  of  65/.  2«.  6a.  as  a  premium  :  it  the  whole 
was  by  the  policy  agreed  that  the  defendants  insured  to  {haTIt  was  a 
the  trustees,  for  twelve  calendar  months  from  the  day  of  tTo^ju^^he- 
the  date  thereof,  the  life  of  Count  i)'Or*ay  for  1500/.  thcritwasso 

'  ^  ^  or  not :  that 

"  And  it  was  in  and  by  the  said  policy  provided  that,  if  this  question 

was  properly 

anything  averred  by  the  .said  trustees  in  the  alleged  left  to  the 

,    ,       .  .     ,         -         .11111        1         J^'^y*  *"*^  *^**» 

declaration  so  recited  as  aforesaid,  and  alleged  to  have  if  it  was  for 

the  Court  to 
construe  the 
declaration,  he 
should  ooQStme  it  in  the  same  way  as  the  jury ;  and  that,  the  evidence  of  custom  having 
heen  admitted  without  objection,  it  was  not  material  to  consider  whether  it  was  admissible  or 
not :  and  that  the  recital,  being  only  by  the  defendants,  did  not  conclude  the  assured.  He 
therefore  held  that  the  verdict  should  stand. 

lA)rd  CampbeB  C.  J.  thought  that,  the  writing  being  imperfect  and  ambiguous,  so  that 
there  was  some  Question  for  the  jury  on  it,  it  became  a  question  for  them  to  construe  the 
whole  ;  that,  if  the  intention  had  been  to  represent  that  there  was  such  a  statement,  there 
would  baTO  been  an  estoppel,  but,  if  there  was  no  such  intention,  the  defendants*  recital  did 
not  estop  the  other  side :  that  the  evidence  of  custom  was  not  irrelevant  x  and,  supposing 
it  to  be  a  question  for  the  Court,  that  the  conclusion  to  which  the  jury  had  come  was  right. 
He  therefore  held  that  the  verdict  should  stand. 
The  rule  dropped. 

VOL.    m.  E  K.    &   B. 
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1854.        l^een  made  by  them,  was  untrue,  that  the  policy  should 
Pqs^j.^      be  null  and  void,  and  all  premiums  and  other  moneys 
Mentor      P^'^  ^^  respect  thereof  should  be  forfeited  to  the  defend- 
^^Coir^"*'*  ants."     The  declaration   then  set  out  the  rest  of  the 
policy,  which  is  not  material  to  the  questions  discussed. 
Averment :  that  all  conditions  necessary  to  entitle  plain- 
tiff to  receive  the  money  insured  thereby  in  the  events 
therein  mentioned  have  been  performed  and  fulfilled. 
Further  averment :  that  the  "  trustees  did  not,  nor  did  the 
said  Company,  in  any  manner  aver  or  declare  to  the  de- 
fendants anything  that  was  untrue,  in  any  declaration  in 
writing  or  otherwise  howsoever."     Averment  of  interest 
in  the  assured   and  of  the   death  of  Count  nOrsay 
within  the  twelve  months.     Breach,  non-payment  of  the 
sum  assured  according  to  the  policy. 

2nd  count  for  money  had  and  received,  and  inte- 
rest 

Plea  to  1st  count.  ^^That  the  said  trustees,  and  the 
said  Company,  did  aver  and  declare  to  the  defendants, 
in  the  said  declaration  mentioned  in  the  said  policy  as 
agreed  to  be  the  basis  of  the  said  contract,  something 
that  was  untrue ;  that  is  to  say :  That,  at  the  time  of 
the  delivering  of  the  said  declaration  into  the  office  of 
the  defendants,  the  said  Gaspard  Gabriel  GiUion  Alfred 
Count  V  Or  say  was  in  a  good  state  of  health,  and  was 
not  afflicted  with  any  disease  or  disorder  tending  to 
shorten  life;  whereas,  on  the  contrary  thereof,  the 
said  Gaspard  Gabriel  Gillian  Alfred  Count  UOrsay 
was  not  then  in  a  good  state  of  health,  but  was  then 
afflicted  with  a  disease  or  disorder  tending  to  shorten 
life." 
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As  to   the   residue  of  the   declaration:    Never    in-        1854. 
^^^^^'  Foster 

Replication,  taking  issue  on  both  pleas.  Mentor 

On  the  trial,  at  the  London  sittings  after  last  Trinity  ^'qJ^""^^ 
Term,  before  Ixml  Campbell  C.  J.,  it  appeared  that,  in 
1850, 77te  BrOannia  Life  Assurance  Company  was  divided 
into  two  Companies :  one  of  them  was  the  Company,  now 
plamtiflb  in  this  action,  called  The  Britannia  Mutual  Life 
Associaiian.    On  the  division  of  the  two  Companies,  771^ 
Britanma  Mutual  Life  Associatian  took,  as  part  of  their 
share  of  the  property,  five  life  policies,  executed  by  The 
Britanma  Life  Assurance,  on  the  life  of  The  Duke  of 
Beaufort  for  5000i,  on  that  of  Mr.  Brooke  for  5000iL, 
on  thai  of  Mr.  Owden  for  50i)0L,  on  that  of  Count 
VOrsay  for  4500/L,  and  on  that  of  Mr.   Cowan  for 
4000/. 

The  Britanma  Mutual  Life  Association  had  re- 
solved not  to  run  a  greater  risk  on  any  one  life  than 
300Oi  Mr.  Foster,  the  nominal  plaintiff,  who  was  ma- 
nager, was  therefore  directed  to  reinsure  the  surplus 
above  that  sum  on  each  of  these  five  lives  above  men- 
tioned. He  accordingly  offered  the  five  reinsurances 
to  The  Medical  Invalid  Office,  the  managers  of  which 
objected  to  The  Duke  of  Beaufort's  life  as  being 
hazardous,  and  would  not  insure  him  under  30/.  16s.  per 
cent.,  but  were  willing  to  take  the  other  four  at  the 
ordinary  rate.  Foster  then  offered  them  to  the  manager 
of  the  defendant's  office,  stating  verbally  what  had 
passed  at  The  Medical  Invalid  Office ;  he  said,  that  the 
vtole  five  must  be  taken  together ;  that,  as  TTie  Duke  of 
Beaufarts  life  was  a  hazardous  one,  20  per  cent  pre- 
E  2 
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1854.        mium  would  be  paid  for  insuring  the  20002.  on  his  life, 

FosTFE      but  that  the  others  must  be  taken  at  the  rate  of  ordinary 

Mentob      ^^^^  ^^  tbeir  respective  ages.     He  gave  the  addresses  of 

^  cJIS^'*  three  of  the  lives  insured,  but  said  that  Mr.  Brooke's 

address  was  not  known  at  7%^  Britannia  Mutual  Life 

Association,  and    that    if  The  Mentor   Life  Assurance 

wished  to  make  enquiries  about  him  they  must  6nd  him 

for  themselves ;  and  that  Count  UOrsay  was  then  in 

Paris;  but  that  every  particular  about  him  was  well 

known  in  London,  and  the  Count  was  notoriously  a  fiist 

class  life. 

At  the  same  time  he  left  with  The  Mentor  Life  Astu- 
ranee  Company  all  the  papers  relating  to  the  original 
insurances  of  the  five  lives  in  question  with  The  Bri- 
tannia Life  Assurance  Company. 

After  this,  five  papers  relating  to  the  five  assurances 
were  sent  over  fix>m  the  o£Bce  of  The  Mentor  Ufe  Assu" 
ranee  Company,  to  that  of  The  Britannia  Mutual  AssU' 
ranee  Company  and  returned.  That  relating  to  the 
assurance  on  the  life  of  Count  D  Or  say  was,  when 
given  in  evidence,  as  follows. 
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Mentor  Life  Assurance  Company ^  2,  Old  Broad  Street.         1854. 


Proposal  for  Assurance. 
Questions,  Answers, 

L  Name,  Roklence  aad  Description  of  Party  pro-  \  Tnutee$  of  the  Britanma  Life 
poring  AMonmee?  •  -  /     Aa$uru$tce  Compang. 

1  Vame,  Profeirioa  or  Oocapation,  and  Residence  \  Gaspard  OaMH  GiUioH  Alfred 
oTParty  wbowUfeistobeMsared?       -  •/     Couni  D'Om^. 

3.  Amount  and  Term  of  Aaanrance,  and  acoording'1 

to  which  of  the  printed  Tables  it  is  to  be  effected ;  I     £1600.  TaUe  I. 

V  aoeording  to  Table  L,  whether  the  premtnm  is  f  Whole  U/e. 

to  be  pajabie  Annually,  Half-yearly,  or  Quarterly  ?  j 

4.  Place  and  date  of  Birth,  and  Eridence  of  Age?  -    Parfs  4M  Feftmary  1801. 
&  Age  next  Birthday?         -  -  -  -    51. 

C.  Whether  Married  or  Single? 

7.  If  had  the  Small  Pox,  ornndergooe  Vaccination? 

6.  If  soflfered  from  lutUtaal   Cough,  Spitting  of  ^ 

Blood,  AsthmA,  or  any  disease  of  Chest  or  Lungs?  / 
9.  If  erer  raffered  from  Apoplexy,  Palsy,  Insaidty,  "^ 

Epikptic  or  other  Fits,  Dropsy,  Ruiiiare,  Gout,  ^ 


Foster 

V 

Mentor 

Life  Assurance 

Company. 


Bneomatism,  or  any  other 
shorten  life? 


tendfaig  to 


\Qi  Whether  of  sober  and  temperate  habits  ? 
IL  Whether  of  acUre  or  sedentary  habiU  ? 
U.  Whether  liable  to  any  hereditary  disease  ? 
VL  Whether  employed  fai  the  Naval  or  MUitaryi 
•enrioe?       --.---/ 
14.  If  resided  abroad  state  wlien,  when,  and  liowt 


long? 


; 


II.  If  ttwre  be  any  drcomstanoes  connected  with 
health,  hahlta,  or  otherwise,  calculated  to  render 
n  Asnranoe  of  life  more  than  usoally  hazardous? . 

16.  Whether  the  party  has  erer  made  a  fffoposal  for 
A«aranoe  at  tlUs  or  any  other  office,  and  if  so, 
what  was  the  result  of  each  such  q;)plication  ? 

17.  The  name  and  residence  of  the  ordinary  Medical  \ 
Attfudant,  and  how  long  known  to  him  ?  -  / 

[If  the  Party  cannot  refer  to  a  Medical  Man 
the  reason  must  be  so  stated  fai  the  answer,  and 
in  that  case  the  Party  must  refer  to  two  Private 
Friends.] 

1&  If  recently  received  advice  from  any  other  per-  "X 
nn  or  pers(»is,  give  the  name  and  address  of  such  ?  / 

\y  The  name  and  residence  of  an  intimate  friend,  1 
net  being  a  relative  or  interested  in  the  Assurance,  > 
•Dd  how  long  known  to  him  ?        -  -  -  J 


£ 


I     I 


(J 


C4 


5 

I 
S 


s 
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DECLARATION. 

I,  Cmtmi  D'Ormg^  above  designed,  do  hereby  declare  that  I  am  at  present  fai  a  good 
Mte  of  health,  and  am  not  afSicted  with  any  disease  or  disorder  tending  to  shorten 
%;  that  the  above  stetement  of  my  age,  healtti,  and  other  particulars,  Is  true ;  and 
i^  I  have  not  withheld  or  concealed  any  drcumstance  tending  to  render  an  Assurance 
«  my  Life  more  than  usually  hazardous ;  and  IFe  the  Trustee*  of  the  Britannia 
lift  Amtranee  Con^Minjf  (the  parties  in  whose  fiivour  the  Assurance  is  to  be  granted) 
^  h-'T^  agree  that  this  Declaration  sliaD  be  the  basis  of  the  Contract  between  u*  and 
tiM  Meoin  Life  Asnaranoe  Company ;  and  that  if  any  untrue  averment  is  contained  in 
^  Dtdaration,  or  in  the  answers  above  given,  au  sums  which  shall  have  been  paid 
to  the  uid  Company  upon  account  of  the  Assurance  made  in  consequence  thereof  shall 

^  Mated,  aod  the  Assurance  be  absolutely  null  and  void. 


Signed  at. 


Lttd  One  thousand  eight  hundred  and  JSftp  one. 


.this  twenty /Int  day  of  November  in  the  year  or  our 


WltjJtt!. 


Signature  of  Party  whose  life  Is  to  be  Assured    -    -    -    . 
Signature  of  Party  in  whose  favour  Policy  to  be  granted 
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1854.  Those  parts  of  the  above  document  that  are  in  Roman 

Yoffi^tt,  characters  were  in  the  original  printed.     It  was  admitted 

^J'   ^  that  the  parts  of  it  which  are  printed  in  italics  (with  the 

Life  Assurance  exception  of  the  words  "JF.  R.  Foster^   Resident  Dir 
Companj. 

rector'')  and  the  bracket  uniting  several  questions  were 

written  upon  it  before  it  was  sent  from  The  Mentor  Life 
Assurance  Company's  office  to  that  of  The  Britannia 
Mutual  Life  Assurance  Company^  having  been  filled  up 
by  some  of  the  clerks  in  The  Mentor  Life  Assurance 
Company's  office.  The  words  "£.  R.  Foster,  Resident 
Director^  were  written  across  it  by  Mr.  Foster,  the^nomi- 
nal  plaintiff,  who  was  in  fact  the  resident  director ;  and 
then  it  was  sent  back  to  The  Mentor  Life  Assurance 
Company.  It  was  not  very  clear  on  the  original  whether 
the  bracket  was  intended  to  include  the  6th  and  19th 
question  as  well  as  those  between  them,  or  not;  but 
nothing  turned  upon  this.  The  four  other  papers  were, 
mutatis  mutandis,  similar,  but  relating  to  the  other  four 
lives.  The  Britannia  papers,  of  which  copies  were 
attached,  were  the  papers  on  which  the  original  insu- 
rances were  granted. 

The  original  policy  on  the  life  of  Count  D' Or  say  had 
been  granted  in  1845.  Amongst  the  papers  relating  to 
it  was  a  paper  of  questions  very  similar  to  those  above 
set  out,  to  which  were  answers  signed  by  (/ount 
UOrsay,  and  by  the  original  insurer,  and  there  was 
also  a  report,  by  the  medical  referee  of  The  Britannia 
Life  Assurance,  on  the  state  of  the  Count's  health. 
These  gave  a  most  favourable  account  of  his  health  and 
constitution.  On  the  face  of  them  all  these  papers  re- 
presented the  state  of  things  in  1845,  when  the  original 
policy  was  granted.  It  was  not  disputed  that,  in  1845, 
and  down  to  a  short  time  before  November  1851,  Count 
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UOrsay  had  been  a  remarkably  eligible  life,  and  that        1854. 
both  parties  supposed  that  he  still  continued  so.     But        Foster 
in  feet,  before  2 1st  November  1 85 1,  the  Count  was  already       mentob 
sufiering  under  a  mortal  disease  of  which  he  afterwards  ^com'SI!JJ°''* 
died.    The  defendants  accepted  the  five  reassurances  pro- 
posed to  them ;  and  they  executed  five  deeds  poll.  These 
were  printed  forms,  the  blanks  of  which  were  filled  up. 
The  policy  on  Count  U  Or  say  commenced : "  Whereas 
\W%Uiam   Bridgett^   John    Dretoett  and    James   Foster, 
Trustees  of  The  Britannia  Mutual  Life  Assurance  As^ 
sociatian.  Princes    Street,   in   the    city  of  London,']  the 
persons  assured  by  this  policy  are  desirous  of  effecting 
an  assurance  with  The  Mentor  Life  Assurance  Company, 
upon  the  life  of  [Gaspard  Gabriel  Gillion  Alfred  Count 
UOrsayl  in  the  sum  of  [1500^1].     And  the  said  assured 
have  caused  to  be  delivered  into  the  office  of  the  said 
Company  a  declaration  or  statement  in  writing,  signed 
bjr  them,  bearing  date  the  [2 1st  day  of  November  last], 
thereby  setting  forth  the  age  and  the  past  and  present 
state  of  health  and  other  circumstances  touching  the 
habits  of  life  of   the  said   person,  on  whose    life   the 
assurance  is  effected,  which  declaration  so  far  as  it  res- 
pects the  age  of  the  said  person  is  hereby  admitted  to 
be  correct,  and  the  said  assured  have  agreed  that  the 
said  declaration  shall  be  the  basis  of  the  contract  between 
them  and  the  said  Company."    The  parts  between  [     ] 
were  filled  up  in  writing ;   the  rest  was  printed.      It  is 
unnecessary  to   set   out    the    rest  of  the    instrument, 
the  effect  of  which  corresponded  with  that  set  out  in 
the  declaration. 

The  MeiUor  Life  Assurance  Company  then  received 
payment  of  the  five  premiums,  amounting  in  the  whole 
to  649i  10*.  lOrf.,  in  one  cheque.     After  the  Count's 
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1854.        death,  it  appeared  that  in  Navembery  1851,  his  life  was 
FosTEK       "^^  insurable.      The   defendants  resisted  payment  on 
Mentor      ^^^  ground  that  the  paper  signed  by  Mr.  Foster,  above 
Life^^urwice  g^t  out,  amounted  in  legal  effect  to  a  declaration  by  the 
assured,  on  21st  Naveniber  1851,  as  to  the  then  present 
state  of  health  of  the  Count.     At  the  trial,  both  sides 
examined  witnesses  as  to  a  supposed  custom,  in  cases  of 
reinsurance,  to  confine  the  warranty  on  the  part  of  those 
reinsuring  to  the  state  of  health  at  the   time   of  the 
original   insurance,  and  to  leave  the  reinsurers  to  en- 
quire  for  themselves   as  to  whether  it  had  continued 
unaltered.     The  evidence  on  this  head  did  not  amount 
to  much,  as  reinsurances  of  this  kind  did  not  appear  to 
be  common;    but   there    was    some    evidence  of  such 
custom. 

The  Lord  Chief  Justice  expressed  his  opinion  to  be 
that  the  question,  whether  the  paper  of  iVooeiTi^  1851  was 
a  signed  statement  as  averred  in  the  plea,  was  not  a  pure 
question  of  law  for  the  Judge.  He  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit  if  there  was  no  evidence, 
and  directed  the  jury  to  find  a  verdict  for  the  defendants 
if  they  believed  that  the  intention  of  the  parties  was  that 
the  paper  of  21st  November  1851  was  to  be  understood 
as  a  statement,  on  the  part  of  the  insured,  that  Count 
UOrsay  was  at  that  time  in  good  health;  but  that  they 
should  find  for  the  plaintifi^  if  they  thought  the  intention 
was  that  the  paper  was  to  be  understood  as  a  statement 
on  the  part  of  the  assured  that  the  state  of  health  of  the 
Count,  at  the  time  the  original  policy  was  effected,  was 
shewn  by  the  Britannia  papers,  to  which  the  defendants 
were  referred,  and  that  the  defendants  might  make  any 
further  enquiries  they  pleased. 

He  directed  them,  in  framing  their  verdict,  to  consider 
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the  whole  of  the  circumstances;  the  evidence  of  custom        1854. 
as  to  reassorance;  the  form  of  the  policy,  which  was       YonioL 
partly  printed,  partly  written ;  the  manner  in  which  the      mbntor 
printed  proposal  had  been  filled  up  before  Mr.  Foster  ^^^  Asnirance 
aflixed  his  name ;  the  way  in  which  that  name  was,  by 
the  bracket,  apparently  confined,  as  a  signature^  to  the 
reference  to  the  Britannia  papers;  and  the  fact   that 
there  were  several  blanks  not  filled  up.     He  expressly 
told  them  that  if  the  question  was  one   of  law  their 
finding  would  be  reviewed,  but  that  if  it  was  one  of  fact 
their  verdict  would  be  final:  at  the  same  time  he  did  not 
conceal  that  in  his  opinion  the  weight  of  evidence  was 
much  in  fiivour  of  the  plaintiff     Verdict  for  the  plaintiff. 
S\t  A.  J.  E.  Cochbumy   Attorney   General,   in  last 
Michaelmas  Term,  obtained  a  rule  Nisi  to  enter  a  non- 
suit, pursuant  to  the  leave  reserved,  or  for  a  new  trial  on 
the  ground   of  misdirection,   or  that  the  verdict  was 
against  the  weight  of  evidence.    In  the  same  Term  (a), 

WiUes  shewed  cause  (a).     The  only  question  at  the 
trial  was  whether  there  was  a  warranty,  on  the  part  of 
the  plaintiff's  Company,  that  Count  UOrsay  was  in 
good  health  in  November  1851.     The  plaintiff  disclaims 
making  any  point  on  the  ground  that  the  whole  direc- 
tors or   trustees  do    not  sign :    the    Company   agree 
that  whatever  Mr.  Foster^  the  managing  director,  war- 
ranted or  signed  is  to  be  taken  as  if  warranted  or  signed 
by  the  whole  directors,  or  trustees.     The  question  is 
therefore  reduced  to  this:    Whether  the  paper  of  21st 
Nocember   1851  was  a  warranty   by  Mr.    Foster    that 
Count  UOrsay  was  then  in  good  health. 

(fl)  November  16lh.     Before  Lord  CampbeliC.  J.,  Coleridge,  Wightnu^n 
udfrbJt. 
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18/>4.  It  is   urged   that   the   policy   is  conclusive   on   this 

YoviuL      ™*t^«r:   but  that  is  not  so.     The  recital  there  is,  that 

J-  ^-  there  was  a  declaration  in  writing.     The  first  enquiry, 

life  Assurance  in  all   cascs  in   which  a  written    document  refers  to 

Companj. 

something  extrinsic,   is   what   is    the   particular    thing 

referred  to,  a  question  to  be  answered  by  evidence. 
In  the  present  case  there  can  be  no  doubt  that  the 
recital  referred  to  the  paper  which  has  been  produced 
in  evidence.  Then  comes  the  question.  What  is  the 
nature  of  the  thing  referred  to?  That  depends,  not 
upon  the  description  contained  in  the  referring  docu- 
ment, but  on  the  thing  itself.  If  it  answers  all  the 
description  it  is  well;  if  not,  the  inaccurate  parts  of  the 
description  are  falsa  demonstratio,  and  as  such  must  be 
rejected.  Here  constat  de  documento :  the  paper  is  the 
one  produced.  Does  it  answer  all  the  description  in 
the  policy  ?  That  is,  is  it  signed  by  the  assured,  and 
is  it  touching  the  then  present  state  of  health  of  Count 
UOrsayyOT  is  there  misdescription  in  these  respects? 
To  answer  that,  the  paper  itself  must  be  looked  to.  If 
there  had  been  no  name  at  all  attached  to  the  paper,  it 
could  not  have  been  said  that  the  recital  proved  that  it 
was  signed.  There  is  here  a  name  attached ;  and  the 
question  is  whether  that  was  a  signature  to  the  whole 
paper,  or  not  And  the  first  point  is,  whether  that  was 
a  question  for  the  Court  or  the  jury.  It  may  be 
admitted  that  a  name  attached  to  a  written  instrument 
is»  prima  facie,  to  be  taken  as  a  signature  authenticating 
the  whole  of  what  appears  on  the  face  of  the  instrument; 
but  it  cannot  be  doubted  that  a  name  may  legally  be 
applied  as  the  signature  to  part  only;  and,  on  the 
face  of  this  instrument,  the  name  written  as  it  is  at 
the  foot  of  a  particular  sentence,  "  For  these  particulars 
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see  copies  o{  Britannia  papers  attached,"  purports  to  be        1864. 
intended  to  apply  to  the  reference,  and  to  that  only.       fostee 
If  it  does  not  so  purport  it  is,  at  the  least,  an  imperfect,      mbntor 
and  ambiguous  instrument,  and  the  intention  to  aflBx  ^com^HT"^ 
the  name  as  a  signature  to  the  whole  is  not  clear.     That 
is  enough  to  make  it  a  subject  of  enquiry,  by  means  of 
circumstances  dehors  the   instrument,  what  Foster  in- 
tended to  sign ;  which  must  be  a  question  for  a  jury.    In 
Wtgglesworth  v.  DaJUsan  (a),  and  a  long  series  of  cases 
collected   in  Mr.  Smith's   notes   to   that  case  (6),  it  is 
established  that  a  custom  of  trade  is  admissible  as  evi- 
dence to  explain  or  add  incidents  to  an  imperfect  docu- 
ment    It  was  therefore  admissible  in  the  present  case : 
and,  it  having  been  received,  there  could  not  be  a  nonsuit, 
as  the   effect  of  it  was  for  the  jury ;  Moore  v.   Gar- 
vood(e).     If  there  was  a  question  for  the  jury,  it  could 
be  no  other  than  the  one  put 

As  to  the  verdict  being  against  evidence :  any  one, 
looking  at  the  whole  circumstances,  would  come  to  the 
conclusion  to  which  the  jury  have  evidently  come,  viz. 
that  the  printed  forms  were  irregularly  used  in  a  trans- 
icdon  to  which  they  were  not  applicable.  It  is  a  strong 
fact  that,  if  there  was  a  declaration  that  Count  UOrsay 
was  in  good  health,  there  was  also  a  declaration  that  The 
Duke  of  Beaufort  was  in  good  health ;  for  the  same  form 
was  used  in  his  case.  Yet  in  The  Duke  of  Beavforfs 
case  20L  per  cent,  premium  was  paid,  because  he  was 
known  not  to  be  in  good  health. 

It  is  said  that  the  recital  in  the  policy  operates  as  an 
estoppel  on  the  plaintiffs.  It  must  be  admitted  that,  if 
it  appears  that  the  parties  have  agreed  to  proceed  on  a 

(a)  I  Doug.  201.  (6)  I  Smith' m  Ltading  Castt,  306. 

(c)  4  Exeh.  681.    . 
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1864.        contract  that  some  fact  shall,  as  between  them,  be  con- 
Foster       sidered  to  exist,  and  that  they  shall  act  on  the  faith  of 
MKNToa      ^^^  agreement,  there  is   an  estoppel.     And  such  an 
^"com'JJ^""'  agreement  may  be  shewn  by  a  recital.     But  in  the  pre- 
sent case  the  recital,  by  the  defendants  in  their  own 
deed,  does  not  shew   that  the  assured,  who   are   not 
parties  to  the  deed,  ever  agreed  that  a  declaration  should 
be  taken  as  made :  and,  unless  the  defendants  can  go  so 
far  as  to  say  there  was  such  an  agreement,  there  can  be 
no  estoppel 

Sir  A.  J.  E.  Cockbunh  Attorney  General,  and  C.  W. 
IVoody  control.  The  recital  in  the  policy  is  that  there 
has  been  a  signed  declaration  touching  the  Count's 
present  health  which  the  assured  have  agreed  to  take 
as  the  basis  of  the  contract  The  assured  receive 
that  policy  with  that  recital,  pay  the  premium,  and 
induce  the  defendants  to  become  assurers  on  the  faith 
that  this  recital  is  acceded  to.  They  are  therefore  con- 
cluded from  denying  that  there  was  such  a  declaration ; 
Pichard  v.  Sears  (a).  If  their  conduct  was  not  abso- 
lutely conclusive,  it  was  at  least  so  nearly  conclusive  that 
the  verdict  is  against  evidence. 

Supposing  the  question  to  be  open,  it  was  a  question 
for  the  Judge,  not  for  the  jury.  A  signature  may  be 
written  in  any  part  of  a  document,  and  yet  apply  to 
the  whole;  Knight  v.  Crockfard  (6),  Saundersan  v. 
Jackson  (c).  That  being  so,  the  Judge,  as  a  matter  of 
law,  ought  to  have  decided  that  the  signature  of  Foster 
applied  to  the  whole.  It  was  therefore  a  misdirection  to 
leave  any  thing  to  the  jury. 

Cur.  adv.  vuU. 

(o)  6  A.^  E,  469.  (6)  1  Esp,  N.  P.  C.  190. 

(*;)  2    B.  «r   P.  238.     Sec  Lol»b\.  SlanUy,  3  0    B   574. 
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Id  this  term  {January  30th),  the  Court  being  divided  in 
opinion,  the  learned  Judges  delivered  judgments  seriatim. 

WiGHTMAN  J.     This  was  an  action  by  the  plaintifF, 

representing    The  Britannia  Mutual  Life  Association^ 

against  the  defendants,  upon  a  policy  of  assurance  upon 

the  life  of  Count  UOrsay.     The  declaration  was  in  the 

usual  form,  reciting  the  policy,  and  that   the  trustees 

of  the  assured  had  caused  to  be  delivered  into  the  oflSce 

of  the  defendants  a  declaration  in  writing,  signed  by 

tkem^  setting  forth  the  age,  and  past  and  present  state  of 

health,  and  other  circumstances,  touching  the  habits  of 

life  of  the  person  on  whose  life  the  assurance  was  to  be 

effected;   and  that,  if  any  thing  averred  by  the   said 

tnistees  in  the  said  declaration  was  untrue,  the  policy 

should  be  null  and  void.     It  was  then  averred  that  the 

said  trustees  did  not,  in  any  manner,  declare  to  the 

defendants,  in  any  declaration  in  writing  or  otherwise, 

any  thing  that  was  untrue.     The  defendants  pleaded, 

that  the  trustees  did  declare  to  the  defendants^  in  the 

declaration  mentioned  in  the  policy,  something  that  was 

ontrue,  that  is  to  say,  that  at  the  time  of  delivering  the 

md  declaration  into  the  office  of  the  defendants  the  said 

Count  jyOrsay  was  in  a  good  state  of  health :  and  issue 

was  taken  upon  the  allegations  in  the  plea. 

There  was  no  doubt  but  that,  at  the  time  the  declara- 
tion was  delivered  at  the  defendants'  office,  Count 
VOrsay  was  not  in  good  health,  but  was  affected  by 
the  disease  of  which  he  died  soon  after ;  and  the  only 
question  at  the  trial  was,  whether  the  trustees,  in  the 
declaration  mentioned  in  the  policy,  represented  Count 
IfOrsay  to  be  then  in  a  state  of  good  health,  that  is,  at 
the  time  of  delivering  the  declaration  to  the  office  of  the 
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1854.  defendants.  It  appeared,  by  the  evidence  at  the  trial, 
FoffTER  ^^^^  the  declaration  referred  to  in  the  policy  was  not  in 
Mentor  ^^^  signed  by  the  trustees,  but  by  the  plaintiff,  who 
^o^I^T*  ^^  ^^®  resident  Director  of  The  Britannia  Mutual  lAfe 
Associaiion.  It  was  however  hardly  disputed  but  that 
Wighimtm  .  p^^  ^^  ^j^^  agent  of  the  trustees  for  the  purpose  of 
the  declaration,  and  that  what  he  did  and  signed  upon 
that  occasion  bound  The  Britannia  Mutual  Life  Asso* 
ciatian,  and  the  trustees,  as  fully  as  if  they  had  acted 
and  signed  themselves.  Assuming,  then,  that  the  signa- 
ture of  Faster  pledged  the  Company,  as  completely  as 
if  the  trustees  had  themselves  signed  the  declaration, 
the  question  is.  What  did  Foster  sign,  and  to  what  did 
he  pledge  the  trustees,  and  The  Britannia  Mutual  Life 
Association  f  The  document,  which  is  called  a  declara- 
tion, is  in  two  parts ;  the  first  being  a  series  of  nineteen 
questions  to  be  answered  by  the  persons  to  be  assured ; 
and  the  second  a  declaration  to  be  made  by  the  person 
whose  life  is  to  be  insured,  that  he  is,  eU  the  time  of 
making  the  declaration^  in  a  good  state  of  health ;  with  a 
further  declaration  by  the  parties  to  be  assured,  that,  if 
the  preceding  declaration  or  their  answers  to  the  ques- 
tions Ix^  untrue,  the  insurance  will  be  void.  Both  parts 
of  the  document  are  on  the  same  side  of  one  sheet  of 
paper.  The  assurance  proposed  to  be  effected  by  The 
Britannia  Mutual  Life  Association  with  the  defendants 
was  in  fact  a  reassurance.  The  Britannia  Company 
having,  in  1845,  granted  a  policy  of  assurance  upon  the 
life  of  Count  UOrsay  to  a  larger  amount  than  that 
which  they  proposed  to  assure  with  the  defendants. 
When  the  proposition  to  assure  was  made,  the  defendants 
sent  to  The  Britannia  Mutual  Life  Association  the 
document  in  question  partially  filled  up  by  themselves : 
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they  had,  from  their  own  knowledge,  given  the  answers        1854. 
to  the  first  five   questions ;   but   the   twelve  following       fostba 
questions  were  included  in  a  circumflex,  against  which       mentor 
was  written,  at  the  side  of  the  paper,  "  For  these  par-  ^^^"™^ 
ticulars  see  copies  of  Britannia  papers  attached ;"  and, 
at  the  foot  of  these  words,  the  plaintiff  Foster  signed  his    '''V*'««»  J« 
name,  but  no  where  else.     The  blank,  left  for  the  signa- 
ture of  the  person,  whose  life  is  to  be  insured,  to  the 
declaration  to  be  made  by  him,  was  not  filled  up,  nor 
was  it  signed  by  Count  UOrsay;  nor  was  the  blank 
left  for  the  signature  of  the  party  to  be  assured,  vouching 
for  the  truth  of  the  declaration  and  of  the  answers  to 
the  questions,  filled  up,  but  remained  in  blank,  as  when 
sent  by  the  defendants  to  the  plaintiff's  oflSce.     The 
real  question  upon  the  issue  was,  whether  The  Britannia 
Mutual  Life  Association  had,  in  the  document  referred 
to  in  the  policy,  represented  Count  UOrsay  as  being 
in  good  health  at  the  time  of  delivering  that  document  to 
the  defendants.    But,  to  determine  this  question,  it  seems 
to  have  been  considered  necessary  to  determine  a  pre- 
vious one,  namely.  Whether  the  party  signing  the  docu- 
ment intended  his  signature  to  be  to  the  whole,  or  only 
to  the  part  against  which  it  was  placed ;  and  this  was 
the  question,  in  substance,  which  was  left  to  the  jury  ; 
and  the  point  now  to  be  determined  by  us  is.  Whether, 
in  our  opinion,  there  was  any  misdirection  in  the  manner 
in  which  that  question  was  left  to  the  jury,  or  in  the 
leaving  it  to  them  at  all 

The  defendants,  by  the  recital  in  the  policy,  shew 
that  they  considered  that  the  trustees,  by  the  signature 
of  Foster  in  the  place  where  it  was  in  the  document,  did 
make  a  declaration  as  to  the  tfien  existing  state  of  health 
of  Count  UOrsay;  and,  as  The  Britannia  Mutual  Life 
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1864.  Association  accepted  the  policy  with  that  recital  in  it, 
.  Poster  without  denial  or  explanation  of  it,  and  the  action  is 
Mentor  brought  upon  the  very  instrument  containing  the  recital, 
LifeAsiurance  one  question,  and  that  a  most  important  one  in  this 
case,  is,  whether  they  are  not  bound  by  it,  and  con- 
Wigktman  J.  eluded  from  denying  now  that  they  did  make  a  declara- 
tion of  the  then  present  state  of  Count  D'Orsav's 
health.  The  document  referred  to,  if  the  signature  is 
to  be  taken  as  applicable  to  the  whole,  is  not  incapable 
of  such  a  meaning:  and,  if  it  may  be  so  construed,  and 
77ie  Britannia  Mutual  Life  Association  have,  by  allow- 
ing the  defendants  to  deal  with  them  as  if  it  was  to  be 
so  construed,  assented  to  such  construction,  and  by 
means  of  it  have  obtained  that  which  the  defendants 
might  not  otherwise  have  been  disposed  to  give  them,  it 
appears  to  me,  upon  the  principle  of  the  decision  of 
Pichard  v.  Sears  (a)  and  some  later  cases  founded  upon 
it,  that  The  Britannia  Mutual  Life  Association  are, 
prim&  facie,  concluded,  and  cannot  be  allowed  now  to 
deny  that  they  did  mean  the  declaration  to  apply  to  the 
existing  state  of  Count  UOrsay's  health,  or  that  the 
signature  by  Foster  applied  to  the  whole  document. 
But,  though  in  some  sense  The  Britannia  Mutual  Life 
Association  may  be  said  to  be  concluded  by  the  recital, 
it  is  not  an  estoppel,  nor  a  conclusion  in  point  of  law ;  it 
may  have  been  founded  on  mistake  or  be  capable  of 
explanation ;  and  I  do  not  think  that  there  is  enough  to 
warrant  a  rule  absolute  for  a  nonsuit  But  it  appears 
to  me  that  the  circumstance  of  The  Britannia  Mutual 
Life  Association  having  accepted  the  policy  with  that 
recital  was  not  sufficiently,  if  at  all,  pressed  upon  the 

(a)  6A^E.  469. 
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attention  of  the  jury;  and  that  upon  that  ground,  and  \S54, 
without  reference  to  the  other  points  taken  upon  the  fostIb 
mouon  for  the  rule,  there  should  be  a  rule  absohite  for      mentor 

a  new  trial.  ^^S,  Awurtnce 

Compsnj. 


Erls  J.  Assuming  the  pleadings  and  evidence  to 
be  as  stated  by  my  brother  fVightmaih  I  l^&ve  come  to 
the  conclusion  that  the  plaintiff's  case  failed  at  the  trial 
CD  several  grounds. 

As  he  sues  upon  a  written  contract,  he  is  a  party  to 
it,  as  much  as  if  he  had  signed  it,  and  cannot  by  parol 
evidence  contradict  or  alter  the  stipulations  therein. 
In  that  written  contract,  namely  the  policy,  it  is 
stipulated  that  the  plaintifis  had  delivered  in  to  the 
defendants  a  declaration  in  writing,  setting  forth,  inter 
alia,  the  present  state  of  Count  D'Orsay'a  health,  and 
that,  if  the  declaration  was  untrue,  the  promise  of  the 
defendants  was  void.  The  parol  evidence  was  offered 
to  shew  that  the  plaintifis  had  not  delivered  in  to  the 
defendants  any  such  declaration  in  writing,  so  setting 
forth  the  present  state  of  the  health  of  Count  UOrmy. 
It  seems  to  me  that  the  attempt  was  thereby  to  contradict 
the  written  agreement,  and  to  alter  the  promise  of  the 
defendants  from  conditional  to  absolute.  The  question 
of  signing  is  only  material  to  identify  the  alleged  decla- 
ration. When  the  paper  containing  it  was  identified, 
the  question  of  signature  was  not  of  the  essence  of  the 
stipulation :  but  the  question  of  such  a  declaration  so 
setting  forth  the  present  state  of  Count  UOrsay  was 
material,  and  could  not  be  denied  by  the  plaintiffs. 

If  the  stipulations*  are  changed  into  the  form  of  an 
executory  agreement,  the  declaration  might  run  thus : 
"In  consideration  that  the  plaintiff  would  deliver  such 

VOL.  in.  F  E.   &  B. 


EfU  J. 
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1854.       a  declaration^  and  would  undertake  it  was  true,  and 


Foster       would  pay  a  premium^  the  defendant  promised  to  insure."* 

Mkntor      "^^^  plaintiff  could  not  recover  on  such  a  contract, 

^oni^J?**  without  averring  that  he  had  delivered  such  a  declara- 

tion,  and  that  it  was  true ;  and,  if  the  stipulations  of  the 

Effe  J.       deed  are  analyzed,  the  delivery  of  such  a  declaration  will 

appear  to  be  equally  indispensable  for  the  plaintiff;  and, 

if  he  delivered  none  such,  the  defendants'  promise  did 

not  attach,  and  the  plaintiff  would  fail. 

Supposing  this  ground  not  to  be  tenable :  I  am  further 
of  opinion  that  the  plaintifis  were  concluded  from  setting 
up  at  the  trial  that  they  had  not  made  such  a  declaration. 
The  defendants  sent  to  the  plaintiffs  for  signature  such 
a  declaration,  so  setting  forth  the  state  of  Count 
UOrsayy  and  received  it  back  with  a  signature  at  the 
side ;  and  the  defendants  recited  in  their  contract  that 
the  plaintifis  had  delivered  in  such  a  declaration,  and 
that  they  acted  on  the  fact  so  recited ;  and  they  promised 
only  on  condition  it  was  true.  The  plaintifis,  by  accept- 
ing that  promise,  induced  the  defendants  to  act  on  the 
belief  that  the  declaration  had  been  so  delivered  in  as 
recited;  and  plaintifis  obtained  the  deed  by  reason  of 
that  belief:  then,  in  claiming  a  benefit  under  that  deed, 
they  are  concluded  from  denying  the  fiu:t  which  the 
defendants  informed  them  was  the  basis  of  their  pro- 
mise. The  case  of  Pichard  v.  Sears  {a)y  and  many 
cases  founded  thereon,  have  carried  this  doctrine  much 
further  than  is  required  for  the  purpose  of  the  present 
defendants.  The  effect  of  the  words  ''concluded  from 
denying"  has  never  been  settled.  Perhaps  the  effect  la 
that  the  principle  ought  to  be  explained^o  the  jury,  and 

(a)  t  A.  i  B,  469. 
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thej  should  be  told  as  matter  of  law  that,  as  against  the 
par^  who  authorized  the  belief,  they  are  bound  by  law 
to  find  the  &ct  to  be  as  the  opponent  under  the  sup- 
posed circumstances  believed,  and  if  they  found  otherwise  l-i^^AMurtnc© 
to  set  aside  the  verdict  But,  whatever  be  the  correct 
mode  of  acting  on  that  principle,  it  was  not  brought 
forward  at  all  on  the  trial. 

I  would  further  observe  that  the  evidence  of  other 
contracts  made  by  other  offices  was  inadmissible,  as 
irrelevant  towards  proving  the  meaning  of  the  contract 
made  between  these  parties.  The  contracts  which  other 
offices  have  made  are  not  evidence  against  the  Mentor 
to  prove  this  contract  If  it  be  admitted,  none  would 
teem  to  be  at  all  applicable  except  reassurances  after  an 
equal  interval  from  the  original  assurance,  as  of  course 
the  probability  of  an  alteration  in  the  risk,  and  the  need 
of  a  fresh  declaration,  is  in  direct  proportion  to  the 
length  of  that  interval  Of  such  reassurance  there  was 
to  my  mind  very  little  satisfactory  evidence. 

After  the  course  pursued  at  the  trial,  I  am  not  pre- 
pared to  say  that  a  nonsuit  should  be  entered  now, 
though  it  appears  to  me  that  the  only  two  questions 
for  the  jury  must  be  answered  for  the  defendants,  and 
the  construction  of  the  written  instruments  must  also  be 
in  the  defendants'  &vour.  But  I  am  of  opinion  that  the 
Terdict  for  the  plaintiffs  ought  not  to  stand,  and  that 
therefore  the  rule  for  a  new  trial  should  be  absolute. 


CoLEBiDGE  J.  In  this  case  three  points  are  made  for  CoUridge  J. 
the  defendants.  First :  that  they  were  entitled  to  enter 
a  nonsuit  Secondly :  that  the  jury  were  misdirected. 
Tluidly :  that  the  verdict  for  the  plaintiff  is  contrary  to 
or  apdnst  the  weight  of  evidence.  It  is  necessary,  with 
F  2 
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1 864.  &  ▼ie^  ^o  the  decision  on  each  of  these  points,  to  look  to  the 
YovTEtL  declaration  and  issue  as  well  as  the  evidence  in  the  cause. 
Mektor  ^^  ^  *^  action  by  the  trustees  of  TTie  Britannia  Mu- 

Life  Assurance  (^al  Life  Association  against  TTie  Mentor  Life  Assurance 
Company^  to  recover  upon  a  policy,  effected  by  the 
^^'^''^  J-  former  with  the  latter,  on  the  life  of  Count  UOrsay. 
In  the  declaration,  stating  that  such  policy  had  been  ef- 
fected, the  plaintiffs  state  that  it  was  therein  recited  that 
they  had  caused  to  be  delivered  into  the  defendant's 
office  a  declaration  or  statement  in  writing  signed  by 
them,  bearing  date  2l8t  November  then  last,  setting  forth 
the  age  and  past  and  present  state  of  the  Count,  and 
other  circumstances  touching  his  habits  of  life ;  and  that 
they  had  agreed  that  the  said  declaration  or  statement 
should  be  the  basis  of  the  contract  between  them.  The 
declaration  also  sets  out  a  provision  in  the  policy,  that, 
if  anything  averred  by  the  trustees  in  the  alleged  decla- 
ration so  recited,  and  alleged  to  have  been  made  by 
them,  was  untrue,  the  policy  should  be  null  and  void. 
The  declaration  also  contains  an  averment  that  the  said 
trustees  did  not,  nor  did  the  said  Britannia  Mutual  LAfe 
Assurance  Association^  aver  or  declare  to  the  defendants 
anything  that  was  untrue,  in  any  declaration  in  writing, 
or  otherwise  howsoever. 

The  defendants  plead  that  the  trustees  and  the  as- 
sociation did  aver  and  declare  to  the  defendants,  in  the 
said  declaration  mentioned  in  the  said  policy  as  agreed 
to  be  the  basis  of  the  said  contract,  something  that  was 
untrue,  that  is  to  say,  that,  at  the  time  of  the  delivery 
of  the  said  declaration  into  the  office  of  the  defendants, 
the  said  Count  UOrsay  was  in  a  good  .state  of  health, 
and  was  not  afflicted  with  any  disease  or  disorder  tend- 
ing to  shorten  life ;  whereas  be  was  not  then  in  a  good 


XVIL   VICTORIA.  69 

state  of  health,  but  was  then  afflicted  with  a  disease  and  1854. 
disorder  tending  to  shorten  life.  The  plaintiff  takes  Foster 
issue  on  the  whole  plea.  Mentor 

Three  questions  are  involved  in  this  issue.  Did  the  ^^^^"^^ 
trustees  deliver  a  signed  declaration  ?  Did  that  decla- 
ration state  Count  UOrsay  to  be  at  the  time  of  such  CW«rM^«  J. 
delivery  in  a  good  state  of  health,  free  from  any  disorder 
tending  to  shorten  life  ?  If  such  declaration  were  de- 
livered containing  such  statement,  Was  that  statement 
true?  And  it  is  not  denied  that  in  fact  it  was  untrue: 
so  that  the  substantial  questions  for  determination  at 
the  trial  were  reduced  to  the  first  two. 

Upon  the  trial  it  appeared  that  the  policy  in  question 
was  one  of  reassurance,  effected  in  December  1851,  for 
15002.,  the  original  policy  for  a  larger  amount  having 
been  effected  in  1845.  That  this  was  one  of  five  policies 
of  reassurance  offered  to  the  defendants  together,  all  or 
none  to  be  accepted,  on  five  several  lives.  Some  parol 
information  was  given  as  to  each ;  and  the  Count's  was 
represented  as  a  notoriously  first  class  life.  It  was 
shewn  that  the  defendants  had  given  to  the  plaintiff  a 
paper  headed  in  the  upper  part  ^*  Proposal  for  Assur- 
ance ;"  in  the  lower,  but  on  the  same  side,  *' Declara- 
tion.'* The  part  headed  "  proposal "  contained  nineteen 
questions  with  blank  spaces  left  for  the  answers ;  these 
questions  were  the  ordinary  ones,  as  to  the  age,  condi- 
tion, health,  past  and  present,  the  having,  or  not  having 
had,  certain  specified  disorders,  the  habits  and  medical 
attendant  of  the  life  to  be  insured,  the  having,  or  not, 
received  recently  advice  from  any  other  person,  and 
required  the  name  and  residence  of  some  intimate  friend. 
To  the  first  five  questions,  which  had  no  reference  to 
health,  or  habits,  or  medical  advisers,  specific  answers 
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1854.        were  given  on  the  paper:  all  the  succeeding  qaesdonSy 
^ovtEK      excepting  the  last  as  to  the  intimate  friend,  appeared  to 
Mkntor      ^*^®  '^^^"^  inclosed  within  a  circumflex ;  and  across  the 
^'com**"*"^  blank  space  opposite  them  was  written  **For  these  par- 
ticulars see  copies  of  Britannia  papers  attached:"  and, 
Coi€ridg.i.     ^jjjgj.  ^jjj^  ^^^^  ^^^  signature  of  the  plaintifi;  ''E.  R. 

Foster,  Resident  Director,  2l8t  Nov.  1851."  No  answer 
was  given  to  the  nineteenth  question.  Under  the  part 
headed  ''Declaration"  came  first  a  statement  with  a 
blank  which  was  filled  up  in  writing  with  the  words 
"  Count  jyOrsay^  and  which  purported  to  be  a  decla- 
ration by  him  that  he  was  then  in  a  good  state  of  health, 
and  was  not  then  afflicted  with  any  disease  or  dis- 
order tending  to  shorten  life;  that  the  above  statement 
of  his  age,  health  and  other  particulars  was  true,  and 
that  he  had  not  withheld  or  concealed  any  circumstance 
tending  to  render  an  assurance  on  his  life  more  than 
usually  hazardous.  Secondly  followed ''  And  we  the  trus- 
tees of  The  Britanma  Life  Assurance  Companjp  **  agree 
that  this  declaration  shall  be  the  basis  of  the  contract 
between  us  and  77ie  Mentor  Life  Assurance  Company; 
and  that  if  any  untrue  averment  is  contained  in  this  de- 
claration, or  in  the  answers  above  given,*'  the  assurance 
shall  ''be  absolutely  null  and  void." 

Then  came  the  words : 

"  Signed  at this  21st  day  of  November  in  the 

year  of  our  Lord  1851.  * 

Signature  of  Party  whose  life  is  to  be  assured 

Signature  of  Party  in  whose  favour  policy  is  to  be 

granted 

Witness ." 

None  of  these  blanks  were  filled  up.     The  defendants 
contend  that  this  paper,  upon  admission  of  the  plaintiff's 
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bandwritiiigy  and  of  its  delivery  to  the  defendants,  pre-        1854. 
sented  no  question,  except  for  the  Judge,  and  that  he       Foster 
was  bound  so  to  construe  it  that  a  nonsuit   thereon       mkntor 
ought  to  have  been  entered,  or  a  verdict  for  the  defend-  ^q^^^ 
ants,  upon  these  grounds,  substantially,  that,  it  being 
immaterial  on  which  part  of  a  paper  the  party  to  be    ^^^"^'''^^  • 
ehai^ged  by  it  signs  his  name,  the  plaintiff's  signature 
must  be  taken  conclusively  to  apply  to  the  whole  paper; 
and  that  the  reference  to  the  Britannia  papers  attached 
did  not  import  that  they  were  to  be  looked  to  only  to 
ascertain  what  the  state  of  Count  D'Orsay's  health  and 
habits  were  in  1845,  when  they  had  been  given,  but 
brought  down  those  answers  to  the  then  present  time. 

Now,  as  to  the  first  of  these  points :  I  apprehend  it 
cannot  be  laid  down,  simply  and  without  qualification, 
that  it  is  immaterial  in  what  part  of  a  paper  you  find 
the  signature  of  the  party  to  be  bound  by  it:  it  is  rather 
true  to  say  that,  if  jou  find  it  at  the  foot  of  the  matter 
written,  it  is  to  be  taken  conclusively  to  apply  to  the 
whole,  unless  there  be  something  expressly  to  rebut  that 
presumption ;  and  that,  if  you  find  it  any  where  else,  it 
may  apply  to  the  whole,  if  upon  the  evidence  you  find 
that  the  party  signing  so  intended.  Where  the  inten- 
tion to  sign  is  found,  and  the  signature  is  so  placed  as 
apparently  to  apply  no  more  to  one  part  than  another, 
there  can  be  no  reason  prima  facie  to  consider  it  other- 
wise than  as  intended  to  apply  to  the  whole;  but,  where 
the  contents  of  the  paper  are  divisible,  and  the  signature 
is  placed  under  or  opposite  one  portion  only,  the  ques- 
tion whether  it  applies  to  all  or  only  to  that  one  portion 
is  sdll  purely  one  of  intention.  Now,  wherever  that 
question  arises,  it  must  be  for  the  jury.  These  principles 
I  think  may  be  collected  from   the  decisions  on  the 
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1854.  Statute  of  Frauds  both  as  to  wills  and  contracts.  Thus  in 
Poster  ^V*t  &«««  of  Cater ,  v.  Price  {a\  where  a  testator  had 
Mentor  signed  the  two  first  sheets  of  his  will,  and  attempted  to 
'"'oi^*'*™*^  sign  the  third,  but  firom  weakness  could  not  do  it,  this  was 
held  no  execution :  Lord  Afans/ieU  said  that  the  testator, 
CtUridgt  J.  u  when  he  signed  the  two  first  sheets,  had  an  intention  of 
signing  the  others,  but  was  not  able.  He  therefore  did  not 
mean  the  signature  of  the  two  first  as  the  signature  of  the 
wholeJ*  But  in  Winsar  v.  Pratt{h\  where  a  will  on  one 
sheet  concluded  by  stating  that  the  testator  had  signed 
his  name  to  the  two  first  sides  and  put  his  hand  and  seal 
to  the  last  side,  and  he  did  put  his  name  and  seal  to  the 
third  side  at  the  end  of  the  will,  but  did  not  sign  his 
name  to  the  two  first  sides,  the  Court,  supporting  the 
execution,  recognised  the  preceding  case,  and  distin* 
guished  it  ''There,''  said  Dallas  C.  J.,  ''the  intentUm 
of  the  testator  was  defeated  by  incapacity ;  here,  the  act 
of  the  testator  points  to  nothing  prospective ;  and,  what- 
ever  might  have  been  his  intention  at  one  time  of  signing 
the  former  sides,  he  has  by  his  final  signature  abandoned 
that  intention."  Again,  in  Johnson  v.  Dodgsonic)  the 
defendant,  being  the  buyer  of  hops,  wrote  in  his  own 
book  a  soJd  note  beginning  "  Sold  John  Dodgson  ;"  and 
this,  at  his  request,  the  seller's  traveller  signed.  Li  an 
action  for  goods  sold  and  delivered  this  was  held  a  good 
signature  by  the  party  charged.  Lord  Abinger  saying: 
"  The  cases  have  decided  that,  although  the  signature 
be  in  the  beginning  or  the  middle  of  the  instrument,  it 
is  as  binding  as  if  at  the  foot  of  it;  the  question  being 
altoays  open  to  the  jury,  whether  the  party,  not  having 
signed  it  regularly  ot  the  foot,  meant  to  be  bound  by  it  as 

(a)  1  DougL  241.  (6)  2  B,  §•  B.  650. 

(c)  2  A/.f  r.  653. 
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tif  stood,  or  whether  it  was  kft  so  unsigned  because  he  1864. 
refused  to  complete  it."*  The  cases  in  which  a  printed  Foster 
name  has  been  held  a  good  signing  are  to  be  supported  Mentor 
on  the  same  principle ;  and  the  intention  is  inferred  firom  LifeAssurance 
the  habit,  or  from  other  circumstances  to  be  found  in 
them.  If  then  this  was  a  question  of  intention,  and  ^^'i*"*^  •'• 
there  was  any  evidence  of  intention,  the  learned  Judge 
could  not  properly  withdraw  it  from  the  jury :  and  it 
seems  to  me  that  there  was  such  CTidence  in  the  cir- 
cumstances of  the  whole  transaction.  For  this  was  not 
an  ordinary  case.  Five  lives  were  offered  in  the  lump : 
one  was  confessedly  a  bad  life;  with  regard  to  three 
some  special  information  was  afforded;  and,  as  to  one  of 
these,  Mr.  Brooke,  his  absence  precluded  the  ordinary 
references.  As  to  the  life  in  question,  he  was  honestly 
represented  as  so  notoriously  good  a  life  that  the  ordi- 
nary enquiries  may  well  have  been  deemed  unnecessary. 
He  too  was  abroad ;  and  it  was  probable  he  would  not 
have  troubled  himself  to  answer  questions,  having  no 
interest  in  the  policy  being  effected.  Altogether  it  was 
a  case  of  circumstances  from  which  a  jury  was  to  deter- 
mine whether  there  was  an  intention  by  the  signature, 
found  where  it  appeared  on  the  paper,  to  sign  and  be 
bound  by  the  whole  instrument  In  the  light  in  which 
I  view  the  case,  as  standing  on  its  o^n  peculiar  circum- 
sUmces,  I  do  not  rely  on  the  evidence  of  usage.  It 
seems  to  me  rather  that  it  was  not  one  on  which  the 
evidence  was  admissible;  and  the  evidence  in  fact  ad- 
mitted appears  to  me  to  have  amounted  to  nothing  of 
any  substance.  But  this  is  not  material  upon  the  present 
rule;  the  first  ground  for  which  I  think  fails  for  the 
reasons  given. 
Secondly.    As  to  the  direction.     Supposing  the  ques- 
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1854.  tion  of  aignatiire  to  have  been  for  the  jorjr,  I  do  not  aee 
FosnR  ^ow  it  could  have  been  properly  left  to  them,  except  as 
Mkntor  ^°®  ^^  intention,  to  be  collected  from  the  paper  itself, 
''^ComSJ^  and  all  the  circumstances  stated  by  the  witnesses;  and 
this  I  understand  to  have  been  in  substance  what  was  done 
^^^^'^^  ^'  at  the  trial  It  is  not  inconsistent  with  this,  that  a  question 
of  construction  as  to  part  may  have  been  mixed  up^  as 
to  which  the  Judge  was  to  give  his  opinion ;  and,  if  he 
gave  the  jury  what  appears  to  us  a  wrong  opinion,  that 
might  amount  to  a  misdirection.  On  more  grounds  than 
one,  it  was  certainly  important  for  the  jury  to  know 
what  was  the  meaning  of  the  answer  to  the  questions 
included  within  the  circumflex.  Did  it  relate  to  the 
Count  nOrsay's  state  in  1845,  or  in  1851  ?  Undoobt- 
edly  the  words  may  admit  of  either  interpretation.  The 
learned  Judge  thought  that  the  former  was  the  tme  one; 
and,  after  much  consideration  and  some  doubts,  I  am 
not  prepared  to  say  that  he  was  wrong.  It  is  impossible^ 
I  apprehend,  to  form  an  opinion  upon  this  without 
reference  to  the  circumstances  under  which  the  words 
were  used.  These  do  not  lead  me  to  believe  that  the 
plaintiff  intended  to  warrant  a  continuance,  at  the  date 
of  thb  policy,  of  all  those  particulars  stated  in  the 
answers  of  1845,  but  only  that  the  particulars  were  true 
at  the  time  when  diey  were  stated.  Upon  the  general 
question  whether  the  whole  .paper  was  ^gned,  it  was 
objected  that  the  learned  Judge  spoke  too  decidedly. 
Seeing  nothing  wrong  in  the  opinion  he  expressed,  that 
would  be  no  objection  with  me,  unless  he  thereby  took 
the  matter  out  of  the  hands  of  the  jury ;  but,  according 
to  the  notes,  that  cannot  be  said.  He  gave  his  opinion, 
but  put  all  the  facts  before  them  for  their  consideration. 
It  only  remains  upon  this  point  to  consider,  whether 
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the  dreaiDstanoes  precluded  the  plaintiff  from  denying  1854. 
a  Mgnatore  of  the  whole  paper  in  the  sense  contended  Fobtir 
tar  hj  the  defendants:  if  they  did,  the  direction  was  not  Mentor 
righL  I  am  clearly  of  opinion  they  did  not  And  this  ^'co^""* 
most  follow  from  the  conclusions  to  which  I  have  already 
come.  The  argument  for  the  defendants,  on  this  point,  ^•^"'^^'^ 
k  to  this  effect  The  policy,  on  which  the  plaintifis' 
claim  rests,  recites  that  the  plaintifis  have  caused  to  be 
delivered  to  the  defendants  a  declaration  in  writing, 
ngned  by  them,  setting  forth  the  pest  and  present  state 
of  health  and  other  circumstances  touching  the  habits 
of  life  of  the  Count  UOrsay:  these  words  are  the 
words  of  the  defendants;  but  they  shew  their  under- 
Handing  of  the  transaction ;  the  plaintiffs  allow  them  to 
Q8e  them;  and,  on  the  &ith  of  this,  the  defendants  enter 
iolo  the  contract :  the  plaintifis,  therefore,  cannot  now 
deoy  that  such  declaration  was  made.  I  should  be  very 
tony  to  do  any  thing  that  should  break  in  upon  the 
wholesome  principle  laid  down  in  Pichard  v.  Sears  (a) : 
but  it  seems  to  me  that  it  would  be  going  much  beyond 
that  principle  if  we  were  to  apply  it  to  the  facts  of  this 
case.  What  are  they?  I  must  now  assume  that  no 
tmdi  declaration  was  in  fiict  made,  and  that  the  plaintifis* 
proposal  for  insurance  has  been  accepted  on  the  faith  of 
a  diffsreot  declaration,  limited  in  its  extent,  and  not 
ngned  at  all ;  that  this  fact  is  known  to  the  defendants 
as  well  as  to  the  plaintifis ;  and,  this  being  so,  that  the 
defendants  in  the  printed  part  of  a  policy,  using  the 
ordinary  words  of  such  policy,  knowingly  or  with  means 
of  knowledge,  misrecite  the  plaintifis'  declaration,  which 
misrecital  the  plaintifis  pass  over,  accept  the  policy  as 

(a)  ^  A.^  E  469. 
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1854.        worded^  and  pay  the  premiam.   I  am  not  supposing  that 
Fosrra^       ^^^  binding  parts  of  a  policy  are  to  have  less  effect  when 
Mentor      pri'^ted  than  when  written :  bat,  in  applying  a  principle 
Life  Aasurance  ^i^q  foundation  of  which  is  natural  equity,  all  the  facts 
of  the  case  are  to  be  looked  to ;  and  this  is  one  of  them. 
^^''^^'^^  J'     Now,  upon  these  facts,  it  seems  to  me  that  it  would  be 
unjust  and    unreasonable  absolutely   to   conclude    the 
plaintifis  from   denying  the  truth   of  this  recital.      It 
would  be  applying  a  principle  framed  to  advance  the 
ends  of  justice  in  exactly  the  opposite  direction.     The 
permitting  the  misrecital  to  pass  without  objection  is 
an  argument  fairly  to  be  used  for  the  defendants  against 
the  plaintiffs'  construction ;  but  it  is  no  more,  and  in  my 
opinion  not  strong  enough  to  weigh  down  all  the  oppo- 
sing argument 

Upon  the  remaining  question — the  propriety  of  the 
verdict — I  need  say  nothing  in  addition  to  what  I  have 
already  said  on  the  former  point&  From  this  it  follows 
that  at  least  I  cannot  consider  the  verdict  one  which 
the  Court  should  interfere  to  set  aside.  I  think  therefore 
the  rule  ought  to  be  discharged. 

I^rd  Lord  Campbell  C.  J.     I  am  of  opinion  that  this 

C!omp^^^'      rule  for  entering  a  nonsuit  ought  to  be  discharged. 

The  issue  was,  whether  the  plaintiff 's  company  did 
aver  and  declare  to  the  defendants,  in  the  declaration 
mentioned  in  the  policy,  that,  at  the  time  of  the 
delivering  of  the  said  declaration  into  the  office  of  the 
defendants.  Count  UOrsay  was  in  a  good  state  of 
health,  and  not  affected  with  any  disease  likely  to 
shorten  life.  The  &ct  was  admitted  that,  unknown  to 
both  parties.  Count  UOrsay^  when  the  policy  was 
executed,  was  affected   by  a  disease  likely  to  shorten 
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Efe;  and  the  Teidict  depended  upon  the  proof  of  the  iS5A. 

■Ilfyj  goanntee  that  he  was  then  in  good  health.  Fovnm, 

I  coiMaeiie  that  the  defendants  were  bound  to  prodooe  .,  ^• 

'^  Mkntoe 


it  referred  to  in  the  recital  of  the  policy.  Life  Aamraiice 

CcMnpray. 
to  ihew  that,  by  this  document,    7%e  Britannia 


Lift  Auodation  did  give  the  allied  warranty,  ^^f^n  j 
had  depended  upon  the  mere  construction  of  the 
it  would  have  been  a  pure  question  of  law, 
the  Judge,  upon  its  being  produced  and  proved, 
to  have  directed  how  the  verdict  should  be  found, 
or  that  the  plaintiff  should  be  nonsuited.  But,  looking 
M  the  docoment,  a  question  of  fiict  arises,  whether  that 
part  of  it  wfaidi  is  supposed  to  contain  the  guarantee 
ii  to  be  eoosideied  as  signed  by  the  assured.  I  cannot 
tUnk  that  the  recital,  by  the  defendants  in  the  policy, 
that  it  was  ao  signed,  is  binding  on  the  assured.  Snp- 
poae  that  no  sgnature  had  a(q[>eared  upon  any  part  of 
ii;  and  that  it  had  been  a  mere  printed  form,  with  none 
of  the  Uanks  filled  up,  surely  the  plaintiff  would  not 
have  been  predoded  from  contending  that  it  was  not 
signed,  or  from  Aewing  that  the  defendants  had  agreed 
to  take  open  themselves  the  risk  of  Count  TfOrsay 
fwwiliwiing  an  insuraUe  life.  It  seems  to  me,  that  the 
^"■^"ipf  of  estoppel  does  not  apply  to  such  a  transaction, 
■id  diat  we  are  bound  to  see  whether  in  truth  the 
signed  by  the  Directors,  and  what  it 


l.n«t4«g  to  the  document  itself:  in  the  place  for 
'fligBatore  of  party  whose  life  is  to  be  assured "  no 
■guitme  appears;  and  in  the  place  for  ''signature 
of  party  in  whose  fiivour  policy  to  be  granted**  no 
■pture  appeacsb  On  another  part  of  the  document 
dioe  if  the  ngnature  of  one  of  the  directors ;  but  I 


78  UILART   TERM. 

1854.  think  it  is  impoasible  to  ny,  as  a  matter  of  law,  that 
Po„£4  the  signature  applies  to  that  part  of  the  document  which 
^l^^^^^      contains  the  unsigned  decUration  in  the  name  of  Count 

^.^^T*"  IfOnay.  If  it  had  been  a  question  for  the  Judge,  I 
should  certainly  have  said  that/Vxifer's  signature  did  not 

CbHUic.  J.  'PP'j  ^  ^^  ^^  ^^^^  ^  document,  as  it  stands^  would 
have  no  more  e£fect  than  if  that  part  of  it  entitled 
''ifseilaraliiM'*  had  had  none  of  the  blanks  in  the  printed 
fiirm  filled  up  in  writing  or  if  this  part  of  the  docu- 
ment had  been  entirely  wanting.  From  the  place  where 
¥ogber%  signature  is  ibund,  and  the  circumflex  denoting 
to  what  it  does  apply,  with  the  words  abore  the 
signature^  **  Yoft  these  particulars  see  co{Mes  of  BrUaxna 
papers  attached,"  I  should  infer  that  the  pn^raaed 
guarantee  as  to  the  {Hnesent  state  of  health  of  Count 
UOnay  was  repudiated  by  TU  BrUamma  Mutmal  Lift 
Aaockaiam^  and  that  the  directosB  of  the  Mmlboar  Com- 
pany, after  baring  examined  the  papers  shewing  Count 
iyOrttnf%  state  of  health  when  the  original  poficy  was 
eflEected,  were  left  to  draw  their  own  coodosioQS  as  to 
his  present  state  of  health,  and  to  take  the  ridL  of  the 
Count's  health  continuing  good  down  to  the  date  erf*  the 
new  insurance.  Considering  the  doubt  as  to  whether 
the  dedaration  be  signed  as  the  defendants  allq^,  I 
likewise  think  that  some  regard  may  be  paid  to  the 
eridoice  of  usage  upon  a  rcawiuraiice.  Thk  was  not 
objected  at  Nisi  Prius»  nor  upon  the  motion  fix"  a  new 
trial ;  and,  if  admitted,  ihe  jury  were  to  determine 
what  effect  it  was  entitled  to.  An  ofasenration  has  been 
made  that  the  eridmce  was  only  parol,  and  that  the 
policies  referred  to  by  the  witnesses  were  not  prodnoedL 
But  it  has  oftra  been  held  that,  althoi^  the  ooolenta 
of  a  particular  docmient  cannot  be  proicd  widiout  ita 
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being  prodooed  or  acoounted  for,  a  mercantile  usage,  1854. 
which  refers  to  written  documents,  may  be  established  Fostk* 
bj  parol  evidence;  and,  indeed,  it  could  hardly  be  mentoe 
jvoTed  satis&ctorily  in  any  other  way.  Moreover,  I  LifeAitunnot 
conceive  that  the  evidence,  given  on  both  sides,  of 
the  conversations  and  conduct  of  the  parties  while  the  cimiSifC  J 
transaction  was  going  forward  might  be  taken  into  con- 
iidenitioii  in  determining  whether  the  declaration  was 
intended  to  be,  and  was  understood  between  the  parties 
to  have  been,  signed  by  Faster.  If  there  was  any 
parol  evidence,  on  which  the  issue  was  to  depend,  then, 
according  to  the  well  known  rule  clearly  stated  by 
Patieson  J.  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  Mcrre  v.  Garwood  (a),  the  whole  was  for 
the  jury.  I  do  not  know  any  principle  or  practice 
•ooording  to  which,  in  this  case,  the  signature  of  the 
declaration  should  have  been  left  to  the  jury  as  a 
leparate  issue.  No  question  arose,  or  could  arise,  for 
the  Judge  upon  the  construction  of  the  declaration ;  for, 
if  it  was  signed  by  the  trustees  of  the  Britannia^  it 
imounted,  and  was  admitted  to  amount,  to  an  express 
warran^,  in  the  very  words  of  the  plea,  that  Count 
UOrtay  was,  on  the  21st  day  of  November  1851,  in 
good  health,  and  was  not  then  afl9icted  with  any  disease 
tending  to  shorten  life.  The  doctrine  of  Pichard  v. 
8ear$  (A)  and  Freeman  v.  Cooke  (c),  which  we  have  lately 
had  to  consider  in  Howard  v.  Hudson  (d),  would  have 
efiectually  estopped  the  Britannia  Company  from  deny- 
ing that  they  had  given  the  warranty  if  they  had 
Mated  that  they  had  signed  the  declaration;  for  then 
^y  would  have  made  a  statement  on  which  the  Mentor 

(•)  4  SmcL  6SI.  (6)  SA.(rB.  460. 

(c)  3  Bxeh.  654.  {d)  1  B.  ^  B.  1. 
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Ig54.  Company  had  acted  and  thereby  incurred  a  liability  to 
p^,^^^  their  prejudice.  But,  if  the  declaration  was  repudiated 
^1^:;^^^  instead  of  being  signed,  there  had  been  no  statement  by 
n^  BrUumMia  MmtMol  Life  Association  whidi  could  be 
the  fi>undation  of  such  an  est<^)pel ;  fotr  the  recital  in 
^^^^  J  the  policy  is  a  statement  by  the  MaUor  Company  only; 
and,  if  the  dedaration  was  not  signed  by  the  directofs  of 
TV  BrUammia  Mutual  Life  Atwriatim,  nor  understood 
80  to  be,  the  Jdeutor  Company  cannot  have  acted  upon 
any  such  belief!  Indeed  they  knew  full  well  that  Count 
nOrsay  was  then  abroad,  and  that  there  never  was 
any  oontemplatioo  of  his  syiature  being  affixed  to  it; 
and  this  was  a  preliminary  to  the  signature  by  the  par^ 
in  whose  fiiTour  the  policy  was  granted.  At  the  trial, 
the  defendants  attempted  to  profe  that  they  grmted  the 
policy  on  the  credit  of  a  pand  dedaratko  by  ooe  of  the 
BrUammia  ENrectors  that  ''Count  UOrmy  was  a  noCo- 
lioody  good  life.*  I  am  therefore  of  opinioo  that  the 
issue  resolved  itself  into  a  questioQ  effect  fer  the  jmy, 
and  that  we  cannot  direct  a  noosuit  to  be  entered, 
according  to  the  leave  leigrted  if  the  Court  should 
think  that  the  Judge  oogfat  to  have  directed  a  nonsuit 
at  the  trial 

It  is  next  contended  that  there  vras  nnsfirectioo  m 
the  manner  of  leaving  it  to  the  jury:  diieAy  oo  the 
ground  that  the  Judge  used  the  exptesbiuu  that  '■the 
declaration  was  not  signed  by  the  trustees.*  But,  in 
onng  that  expressioD,  he  onhr  gare  the  jury  to  under- 
stand that  no  s%Bature  was  feund  where  it  ought 
regularly  to  have  appeared:  and.  when  the  AtSoraey 
Generd  interposed  dnriiig  the  smuning  up^ 
that  the  wnii^  of  Mr.  Asfcr.  acras  the 
■Most  be  taken   to  be  a  agnatuie  of  the  dedantfion. 
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the  Judge  (according  to  the  shorthand  writer's  note)        i854. 
observed  :  "  I  do  not  think  so,  because  Mr.  Foster  has       Foster 
only  signed  *  For  these  particulars  see  copies  of  Britannia      mentor 
papers  attached;'  but   the  jury  shall  see  the   whole."  ^cot^*^ 
Accordingly,   fac   simile    copies    of   the   whole   paper 
entitled  "Proposal  for  assurance"  were  put  into  the  campbeUCZ, 
bands  of  the  jury;  and  their  attention  was  directed  to 
the  different  parts  of  it,  so   that   they  might  form  a 
jmiper   opinion  whether  the  signature  was  intended, 
and  understood  between  the  parties,  to  apply  only  to  a 
part,  or  to  the  whole.      The  signature  therefore  was 
left,  with  the  other  facts  in  the  case,   for  their  con- 
nderation.     Nor  was  any  question  of  law  left  to  the 
jury  which  the  Judge  ought  to  have  determined;  for 
they  were  not  called  upon  to  construe  a  written  docu- 
ment, or  to  pronounce  upon  the  intention  of  the  parties 
from  the  language  used. 

If  it  be  alleged  that  the  supposed  estoppel,  or  con- 
clusive admission,  ought  to  have  been  submitted  to  the 
juiy,  I  answer,  that  no  such  point  was  made  at  the 
trial,  and  that  if  it  had  I  think  it  could  not  be  sup- 
ported. 

The  ground  of  misdirection  therefore  seems  to  me  to 
&iL 

The  remaining  question  for  our  consideration  is, 
Whether  the  verdict  was  contrary  to  the  evidence  ?  In 
m;  opinion  it  was  entirely  according  to  the  evidence, 
and  according  to  the  justice  of  the  case.  All  imputa- 
UoD  of  fraud  was  disclaimed  by  the  defendants:  and, 
looking  both  to  the  written  document  and  the  parol 
evidence,  I  think  the  defendants,  as  far  as  the  policies  on 

Count  UOrsay  and  three  others  were  concerned,  were 

content  to  take  these  lives  on  the  papers  on  which  the 

VOL.  III.  G  B.    8(    B. 
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1854.  former  policies  upon  them  had  been  eiFected,  at  the 
PQyj.,5,^  ordinary  premium  according  to  the  ages  which  they  had 
Mentor       respectively  attained,  with  that  on   The  Duke  of  Beau- 

'''co^""™°^  ybr^'s  life  at  the  extraordinary  premium  of  20£  per  cent* : 
receiving,  in  one  cheque  for  649/.   IO5.  10<f.,  the  pre- 

CampbJaC  J  ™^"D^8  ou  all  the  five  for  the  first  year,  and  being  satis* 
fied  to  run  the  risk  of  any  of  the  four  lives  having 
I)ecome  less  eligible  than  when  the  original  policies 
were  effected,  by  circumstances  unknown  to  either 
party. 

If  the  defendants  had  expected  the  warranty,  one 
would  imagine  that  they  would  have  objected  to  the 
declaration  when  it  was  returned  unsigned,  and  would 
have  required  it  to  be  signed  as  upon  an  original 
insurance,  before  they  executed  the  policy.  The  mere 
circumstance  of  their  having  used  the  printed  form  of 
policy  adapted  to  an  original  policy,  with  the  printed 
recital  that  the  declaration  had  been  signed  by  the 
assured,  is  not  at  all  sufficient  to  induce  me  to  infer 
that  they  believed  they  had  obtained  a  warranty,  such 
as  would  have  been  given  by  regularly  signing  such 
declaration  as  those  upon  which  the  original  policies 
had  been  effected.  In  construing  a  policy  of  insurance 
the  Court  certainly  cannot  consider  whether  it  be  in 
writing  or  in  print,  or  partly  in  writing  and  partly 
in  print:  but  I  think  that  the  jury,  in  determining  the 
fact,  whether  the  declaration  was  understood  between 
the  parties  to  be  signed  according  to  the  recital,  would 
have  been  perfecdy  justified  in  taking  into  consideration 
that  this  policy  was  in  a  printed  form  adapted  to  an 
original  insurance  and  not  to  a  reassurance. 

Upon  the  whole,  I  am  of  opinion  that  a  special  jury 
of   the    city   of  Landan^    gentlemen   more    familiarly 
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acquainted  with  such  transactions   than  we  are,   have        1854. 

arrived  at  a  right  conclusion,  and   that   their   verdict       ^o^^ 

ooffht  not  to  be  disturbed.  _,  ^• 

*='  Mentor 

Life  Assurance 

Conpaoy. 

The  Court  being  equally  divided  in  opinion,  the  rule 

dropped. 


Jamss  Smith  against  James  Trowsdale,  Thomas  Thursday, 
CoRBETT  Jackson  and  Thomas  Garbutt. 


i^OUNT,  setting   out   the  eflFect  of   an    instrument  Declaration 

under  the  seal  of   the    plaintiff  and    defendants,  ^^^d  between 
whereby,  after  reciting   that    plaintiffs  and  defendants  Jeflnd^^ 
had  been  partners  in  a  contract  with  The  Leeds  and  ^^^  ^ere 

^  partners,  it 

Thirsk  Railway  Company^  and  that  disputes  had  arisen  ""^  *^% 

between  the  parties,  and    that  it   had    been  arranged  should  retire 

from  the  part- 
that  the  plaintiff  should  retire  from  the  partnership  upon  nership,  and 
_  ,    1  ,  ,  .        .         .  1  >t  should  be 

terms  to  be  settled  by  arbitration,  it  was  agreed,  amongst  referred  to 

other  things,  that  plaintiff  should  retire  from  the  part-  ^tat  sum 

should  be 
therefore  paid 
by  defendant  to  plaintiff:  that  it  was  awarded  that  a  sum  named  should  be  paid  by  instal- 
nents :  bat  defendant  bad  paid  only  a  part  thereof. 

Plea :  that,  after  breach  of  the  award  by  nonpayment  of  the  first  instalment,  it  was  agreed 
between  plaintiff  and  defendant  that  defendant  should  not  assist  one  B,  in  a  certain  claim 
which  he  was  urging,  and  that  defendant  should  pay,  by  instalments  on  certain  days 
named*  the  last  but  one  being  14th  April,  a  sum  in  all  amounting  to  less  than  the  sum 
awarded ;  which  agreement  and  the  performance  thereof  plaintiff  accepted  in  satisfaction  of 
the  sum  awarded,  and  all  causes  of  action  in  respect  thereof,  and  the  said  breach  :  and  that 
defendant  paid  plaintiff  the  instalments  on  the  days  named  in  the  second  agreement,  which 
plaintiff  accepted  in  satisfaction  (as  before),  and  in  performance  of  the  second  agreement. 

Held :  that  the  deed  of  submission  was  merely  inducement,  and  that  the  action  was 
brought  for  breach  of  the  award ;  and  that  therefore  there  might  be  accord  and  satisfaction 
under  an  agreement  by  parol,  made  after  the  breach  by  non-payment  of  the  first  instalment : 
and,  conae()acntly,  that  the  defendant,  in  support  of  his  plea,  was  not  bound  to  shew  an 
agreement  under  seal. 

It  appeared  that  the  laA  payment  but  one  under  the  second  affreement  was  made  on 
19th  April,  not  on  14th ;  and  that,  when  it  was  made,  plaintiff  refused  to  accept  it  except  as 
on  account  of  the  money  due  on  the  award,  which,  he  contended,  was  still  binding :  but  he 
laade  no  objection  to  the  payment  as  havinff  been  made  too  late. 

Held  that  the  defendant  had  performed  the  second  agreement,  the  effect  of  the  transaction 
OB  the  19th  being  that  the  plaintiff  agreed  to  take  the  payment  as  made  on  the  14th. 

o  2 
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1854.  nership,  that  defendants  should  relieve  him  from  all 
Smith  liabilities,  and  take  to  them  all  the  partnership  assets ; 
Trowsdale  *"^  ^^^^  "  ^^®  ®"°™  ^^  money  to  be  paid  to  the  plaintiflF 
for  retiring  from  the  said  partnership  as  aforesaid,  the 
time  or  times  for  payment  thereof,  and  all  other  mat- 
ters in  difference  between  the  said  parties  thereto 
touching  the  said  partnership  aflairs,"  should  be  referred 
to  the  arbitrament  of  two  persons  named  in  the  deed, 
or,  in  ease  they  should  differ,  to  the  arbitrament  of  an 
umpire  to  be  named  by  the  two  arbitrators,  whose  um- 
pirage and  award  the  parties  covenanted  to  adhere  to. 
There  was  nothing  in  the  deed  requiring  the  award  to 
be  under  seal.  Averment:  that  the  arbitrators  duly 
appointed  Stephen  Robinson  as  umpire,  and  afterwards 
differed;  and  that  Stephen  Robinson^  in  November  1850, 
duly  made  his  award  and  umpirage  in  writing,  and 
thereby  awarded  that  defendants  should  pay  plaintiff, 
for  retiring  from  the  said  partnership,  5003Z.  17^.  \0d. 
in  manner  following :  2000/.  on  \si  January  1851, 2000/. 
on  1st  April  1851,  and  1003i  17*.  lOd,  being  the  re- 
sidue, on  1st  July  1851.  Averments  of  notice,  and  of 
the  expiration  of  the  time  for  payment  Breach :  that, 
although  defendants  had  paid  the  whole  of  that  sum 
except  503£  17*.  lOrf.,  they  had  not  paid  503i  17*.  lOrf. 
Plea :  that,  '*  after  the  making  of  the  said  award,  and 
after  a  breach  of  the  said  award  in  the  non-payment  of 
the  said  first  instalment  of  2000/.  of  the  said  sum  so 
awarded  to  the  plaintiff  as  aforesaid  on  the  day  on  which 
the  said  first  instalment  was  so  awarded  to  be  paid  as 
aforesaid,  but  before  any  of  the  said  further  instalments 
of  the  said  sum  awarded  had  become  due  and  payable, 
at  the  request  of  the  plaintiff  it  was  mutually  agreed, 
by  and  between  the  plaintiff  and  the  defendants^  that 
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the  defendants  should  not,  either  directly  or  indirectly,  i854. 
voluntarily  assist  one  John  Bage  in  establishing  a  part-  "^^^ 
neiship  in  either  of  the  said  recited  contracts.  And  that  trowsdale 
the  defendants  should  pay  to  the  plaintiff,  and  the  plain- 
tiff should  accept  from  the  defendants,  the  sum  of  4500/. 
by  instalments  all  of  which  were  to  be  become  due  and 
payable  before  the  day  on  which  the  last  instalment  of 
the  said  sum  so  awarded  to  the  plaintiff  as  aforesaid  by 
virtue  of  and  according  to  the  terms  of  the  said  award 
was  to  become  due  and  payable:  namely:  1000/.,  part 
of  the  said  sum  of  4500/.,  on  the  day  of  the  making 
the  said  agreement;  the  sum  of  1000/.,  further  part 
thereof,  in  the  month  of  February  in  the  year  1851  ; 
the  sum  of  1250i,  further  part  payment  thereof,  on  the 
14th  day  oi  April  in  the  year  aforesaid;  and  the  sum  of 
1250/:,  residue  of  the  said  sum  of  4500/.,  on  the  14th 
day  of  June  in  the  year  aforesaid:  in  full  satisfaction 
and  discharge  of  the  said  sum  so  awarded  to  be  paid  as 
aforesaid,  and  of  the  said  award  thereof,  and  of  all  causes 
of  action  in  respect  thereof,  and  of  the  said  breach  of 
the  said  award ;  and  that  the  plaintiff  should  accept  the 
said  agreement,  and  the  performance  thereof  by  the 
defendants,  in  full  satisfaction  and  discharge  of  the  said 
sum  so  awarded  to  the  plaintiff  as  aforesaid,  and  of  the 
said  award  thereof,  and  of  all  causes  of  action  in  respect 
thereof,  and  of  the  said  breach  of  the  said  award :  and 
the  plaintiff  then  accepted  the  said  agreement,  and  the 
performance  thereof  by  the  defendants,  in  full  satisfaction 
and  dischai^  of  the  said  sum  so  awarded  to  him,  and 
of  the  said  award  thereof,  and  of  all  causes  of  action  in 
respect  thereof,  aud  of  the  said  breach."  Averment: 
that  defendants  did  not  assist  John  Bagcy  and  that  "  they 
paid  to  the   plaintiff  the  said  sum  of  1000/.,  the  first 
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1854.        instalment  of  the  said  sum  of  450(M1,  which  the|  plaintiff 

Surra        ^^^^  accepted  in  sadsfSsurtion  and  discharge  of  the  s^d  first 

Tftovju>ALc    iDS^mei^t ;  ^^^  ^6  said  sum  of  1  OOOiL,  further  part  thereof 

in  the  sud  month  of  Feinmary  in  the  jear  aforesaid;  and 

the  said  sum  of  1250/L;  further  part  thereof,  to  wit  on 

the  14th  day  of  April  in  the  year  aforesaid,  which  the 

plaintiff  then  accepted  in  saUs&ction  and  discharge  of 

the  sidd  third  instalment  of  the  said  sum  of  4500L ;  and 

the  said  sum  of  125(ML,  residue  thereof,  on  the  14th  day 

of  June  in  the  year  aforesaid,  in  lull  satisfaction  and 

discharge  of  the  said  sum  so  awarded  as  aforesud,  and 

of  the  said  award  thereof,  and  of  all  causes  of  action  in 

respect  thereof,  and  of  the  said  breach  of  the  said  award, 

according  to  and  in  performance  of  the  said  agreement 

on  their  part  and  behalf:  and  that  the  plaintiff  accepted 

from  the  defendants  the  said  sum  of  45002.,  and  the 

payment  thereof  by  the  defendants  by  the  said  several 

in^alments  on  the  said  several  days  and  times  in  that 

behalf  aforesaid,  and  on  the  several  occasions  on  whicdi 

the  said  several  instalments  were  so  paid  to  him  by  the 

defendants    as    aforesaid,    in    pursuance    of   the    said 

agreemenL 

Replication :  taking  issue  on  the  plea  (a). 

On  the  trial,  before  Erk  J.,  at  the  last  Dmrham 
Assizes,  the  onus  being  on  the  defendants,  they  began. 
It  appeared  that,  afler  the  award  was  made,  the  de- 
fendants were  dissatisfied  with  it,  and  did  not  pay  the 
first  instalment  when  due.  Subsequently  the  plaintiff 
and  defendants  came  to  a  verbal  agreement  to  the  effect 
set  forth  in   the  plea.     The   two  first   instalments  of 

(«)  Tbcre  «u  a  secoad  ivpBcKlioB,  which  wis  Mt  muAxA  wftm  at  the 
trul. 
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lOOQL,  under  the  substitated  agreement,  were  paid  by        1864. 
the  defendants  to   the  platntiff.     Before   the   14th  of        suith 
AprS  (when  the  third  instahnent  under  the  sobstituted    Xrowbdai^ 
agreement  became  d%ie\  the  plaintiff  required  the  de- 
fendants to  agn  a  letter  concerning  Baffe^s  claim  men- 
tioned in  the  fJea.     This  defendants  declined  to  do,  on 
the  ground  that  it  was  no  part  of  the  agreement     The 
plaintiff  received  the  payment  of  1250/L  on  the  19th  of 
AprS,  and  a  finther  payment  of  1250il  on  the  14th  of 
Jmme,    On  each  oocanon  he  insisted  on  having  the  letter 
signed,  but  made  no  objection  on  the   ground  of  the 
Afml  payment  being  after  date ;  and  on  each  occasion 
an  acknowledgment  of  the  receipt  of  1 2502.,  *'  on  account 
of  the  sum   due  under  the   award,"  was  given.     The 
acknowledgments  were  dated   respectively  19th   April 
and  14th  Jtmey  1851.     Afterwards  the  defendants,  in 
llby  1852,  were  induced  to  sign   the  required  letter, 
and  sent  it  to  the  plainuff,  who  refiised  to  receive  it,  and 
insisted  on  being  paid  503/L  \7s.  lOdL,  the  balance  of 
the  original  award  after  giving  credit  for  the  4500il     It 
appeared  that  it  was  no  part  of  the  agreement  that  the 
letter  should  be  signed.     The  plaintiff's   counsel   con- 
tended that  the  plea  was  not  proved,  because  the  plea 
mnst  be  construed  as  averring   a  binding  agreement, 
and   a  pared  agreement   to    take    satisfaction    for   the 
instalments  not  yet  due  under  an  award  founded  on 
a  snbmiaaon  under  seal  was  not  bindii^.     They  also 
objected  that  the  averment,  that  the  last  instalment  but 
one,  under  the  substituted  agreement,  was  paid  on  the 
I4th  AptH,  was  not  proved,  inasmuch  as  it  was  in  fact 
paid  on  the  19th.    The  learned  Judge  directed  a  verdict 
for  the  defendants,  subject  to  leave  to  move  to  enter  a 
verdict  fc»r  the  plaintiff,  on  either  of  the  alx>ve  grounds, 
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1854.        it   being   taken   as   a   fact   that    the   payment   on   the 
si^        19th  April  was  received  by  the  plaintiflP  as  for  a  payment 
Trowsdalk.    °"  ^^^  ^^^^  April     Hugh  Hill,  in  the  ensuing  term, 
obtained  a  rule  Nisi  accordingly. 

Knowles  and  Joseph  Addison  shewed  cause  (a).  The 
action  here  is  not  u|>on  the  deed  of  submission  only» 
but  on  the  deed  and  the  award  which  was  not  under 
seal.  The  accord  which  is  pleaded  was  made  after 
the  breach  by  not  paying  the  first  instalment:  accord 
by  parol  and  satisfaction  was  therefore  a  good  plea; 
Blahe^s  Case  {b).  And  this  is  not  merely  an  accord  to 
pay  a  smaller  sum  ;  but  it  is  ako  an  engagement  not  to 
assist  Bage^  which  might  be  satisfaction  for  any  amount. 
Besides,  the  new  agreement  was  to  pay  a  smaller  sum 
before  the  larger  became  due;  and  that  is  good  satis- 
faction ;  PinneVs  Case  (c).  Then  the  precise  day  of 
payment  is  not  material :  the  acceptance  in  satisfaction 
is  the  gist  of  the  plea.  Here,  the  payment  being  made 
by  defendants  as  the  substituted  instalment,  the  plaintiff 
could  not  apply  it  to  the  award ;  Anonymous  (d)  case 
in  Cro.  Eliz, 

Hugh  Hill  and  Manistyy  in  support  of  the  rule. 
First:  The  covenant  in  the  deed  of  submission  to 
fulfil  the  award  could  not  be  discharged  before  breach 
except  by  an  instrument  of  as  high  a  nature ;  Snow  v. 
Franklin  (e),  Spence  v.  Healey  {g\  Mayor  of  Berwick  v. 
Oswald  (A),  Neale  v.  Sheaffield  {iy     The  plea  might  have 

(u)  The  argument  was  begun  on  Jantuxry  1 1,and  concluded  on  this  day. 
(6)  6  Rep.  43  b.  (c)  5  Rep.  117  a. 

id)  Cro.  EUz.  68.  (e)  1  Luhc.  358. 

{g)  8  Exch.  668.  (A)  \  E.  ^  B,  295. 

(i)  Oo.  Joe.  254. 
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been  good  as  to  the  first  instalment  under  the  award,  IS54. 
though  the  agreement  for  accord  had  been  by  parol ;  for  smtth 
that  instalment  was  already  due ;  but  in  that  case  the  ^^  Y* 
plea  could  not  be  good  as  to  the  last,  unless  the  sub- 
stituted agreement  was  under  seal ;  and  the  plea  must  be 
construed  in  a  sense  which  will  make  it  good,  and  must 
therefore  be  understood  to  aver  an  agreement  under  seal. 
That  a  new  agreement,  not  under  seal,  cannot  be  an 
answer  to  an  action  brought  upon  a  contract  under  seal, 
appears  firom  Blake's  Case  (a).  Here  the  action  is  on  the 
deed ;  and  therefore  the  agreement,  which  is  to  support 
a  plea  of  accord  and  satisfaction,  ought  to  be  by  deed; 
Preston  v.  Christmas  (i).  It  would  have  been  otherwise 
had  the  action  not  been  upon  the  deed,  but  upon  a  de- 
fault in  some  matter  not  accruing  in  certainty  from  the 
deed,  as  was  said  in  Blake's  Case  {a).  The  agreement 
which  the  plea  sets  up  was  prior  in  time  to  all  breaches 
of  the  deed  but  one ;  therefore  it  must  be  set  up  as 
doing  away  with  the  specialty  contract,  not  as  satisfying 
the  damages.  The  distinction  between  causes  of  action 
arising  wholly  on  a  deed,  and  those  which  arise  partly 
upon  the  deed  and  partly  on  other  matter,  is  illustrated 
by  the  cases  which  decide  when  Nil  debet  may  or  may 
not  be  pleaded:  Milvain  v.  Mather  (c)  is  such  a  case. 
[Lord  Campbell  C.  J.  What  would  have  been  the  form 
of  action  upon  such  a  cause  of  action  as  this  ?]  It  must 
have  been  in  debt  or  covenant,  and  could  not  have  been 
in  assumpsit,  the  submission  not  being  by  parol :  that  is 
a  conclusive  test.  If  a  bond  be  conditioned  for  pay- 
ment of  money,  a  less  sum  paid  before  the  day,  or  a 
parol  accord  and  satisfaction  by  some  other  act,  may  be 

(a)  6  Rep.  43  b.  (6)  2  WiU.  86. 

(c)  5  Exch.  55. 
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1854.  ^t  up,  because  this  8atis6es  the  condition ;  but,  where 
"^^  there  is  a  direct  contract,  as  to  perform  an  award,  which 
Tbowsdale.  ^  ®"^  upon,  and  not  merely  introduced  into  the 
declaration  bj  way  of  inducement,  that  can  be  dis- 
charged, before  breach,  by  accord  and  satisfisK^tion  only 
where  the  satisfiu^tion  is  acknowledged  under  seal; 
FbmeTs  Case  (a).  This  is  explained  in  Neak  v.  Sheaf- 
.  Jield  (b).  West  ▼.  Blakeway  (c)  is  an  exemplification  of 
the  same  principle.  Secondly:  the  day  of  payment, 
which  the  plea  names,  as  fixed  by  the  new  agreement, 
was  material  [Lord  Campbell  C.  J.  But,  treating  the 
second  agreement  as  well  substituted  for  the  first,  might 
not  a  payment  on  the  1 9th  of  April  be  well  accepted  in 
satis&ction  of  the  instalment  due  on  the  1 4th?]  That 
perhaps  might  be:  but  it  is  not  a  performance  of  the 
second  agreement;  and,  if  the  plea  had  been  that, 
under  the  new  agreement,  the  plaintiff  accepted  a 
payment  after  the  day  named  in  satis&ction  of  the 
payment  on  the  stipulated  day,  such  plea  would  have 
l)een  bad.  [Lord  Campbell  C.  J.  It  would  shew  a 
performance  to  the  satisiaction  of  the  par^.]  But  not 
a  performance  according  to  the  purport  of  the  agree- 
ment At  any  rate,  the  plea,  as  it  now  stands,  was  not 
proved.  [^fVigktman  J.  Suppose  the  plaintiff  had 
agreed  to  take  goods  for  money,  and  they  had  been 
delivered  to  him.]  That  would,  legally,  have  been  a 
payment  of  money.  [Lord  Campbell  C.  J.  Suppose 
the  plaintiff  had  said :  I  do  not  want  the  money  now ; 
pay  it  to  me  to-morrow.]  That  would  not  have  been  a 
performance  of  the  agreement  The  payment  amounts 
to  nothing  except  as  in  performance  of  the  agreement ; 

(a)  5  Rep.  117  a.  (6)    Cro.Jae.  254. 

(c)  2  .V.  ^  G.  729. 


XVn.   VICTORIA.  91 

BaMridge  v.  Lax  {a).  It  was  not  necessary  here  that  1354. 
the  plaintiff,  when  he  refused  to  accept  payment  except  g^^^ 
as  on  account  of  the  whole  sum  awarded,  should  have  xbowrdale. 
stated  that  he  refused  it  also  as  under  the  second  agree- 
ment, because  not  paid  on  the  day  named :  it  is  enough, 
if  he  had  good  cause  of  refusal  and  did  refuse ;  just  as  a 
party  who  distrains,  and  gives  notice  of  a  distress  for 
rent  arrere,  may  avow  for  a  heriot  \^Colmdge  J.  Sup- 
pose the  indorser  of  a  bill  of  exchange  waives  the  objec- 
tion to  the  notice  of  dishonour  being  too  late :  can  he 
afterwards  insist  on  want  of  notice  ?]  The  correct  view 
of  such  a  case  seems  to  be  that  the  waiver  is  evidence, 
to  go  to  a  jury,  that  the  notice  was  in  fact  given  in 
time.  [Coleridge  J.  Here  you  seem  to  say  that  there 
was  no  waiver.  Lord  Campbell  C.  J.  I  think  that,  as 
it  was  not  demanded  that  any  question  on  the  point 
should  be  put  to  the  jury,  we  must  take  it  that  the 
money  was  accepted  as  a  performance  of  the  agreement] 
That  is  inconsistent  with  the  form  of  the  acknowledg- 
ments. [Erie  J.  I  think  we  must  at  least  take  it  that, 
as  fiur  as  the  receipt  went,  it  was  to  be  con^dered  between 
the  parties  as  a  receipt  on  the  14th.] 

Lord  C  ANFBBLL  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  It  was  granted  on  two  grounds : 
first,  that  the  plea  could  not  be  proved  without  putting 
in  evidence  an  agreement  under  seal ;  2dly,  that  in  fact 
the  plea  was  not  proved,  even  supposing  an  agreement 
iK>t  under  seal  was  admissible.  Both  grounds  faiL  As 
to  the  first  ground:  after  breach  of  the  original  contract. 


(<)  9  Q.  B.  819.      See  HaU  v.   Flocklon,  16   Q.  fi.,  in  Exch.  Ch., 
ilnniog  the  judgment  of  Q  B.  in  Flockton  v.  Hall,  U  Q.  B.  380. 
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1864.        there  may  be  an  agreement  which,  when   performed, 
Smith         ^^U  shew  accord  and  satisfiiction :  and  such  an  agree- 
Tbovb'oali.    ™ent  need  not  be  by  deed.     The  action  is  for  breach  of 
duty  in  not  performing  the  award ;  bat  it  is  not,  properly 
speaking,  on  the  deed  of  submisaon.     The  defendant 
did  not  pay  the  first  instalment  according  to  the  terms 
of  the  award ;  after  that  default  the  parties  entered  into 
a  new  agreement  Now,  when  we  look  at  the  declaration, 
we  see  that  the  gist  of  the  complaint  is,  not  the  non- 
•    payment  of  any  particular  instalment,  but  generally  the 
non^yment  of  the  sums  awarded  to  be  paid     After 
that  duty  had  been  broken,  the   new  agreement  was 
made,  which  is  stated  in  the  plea :  and  the  plea,  after 
stating  it,  alleges  its  performance :  that  the  performance 
was,  by  the  agreement,  to  be  taken,  and  was  taken,  in 
satis&ction  of  the  duty  arising  fix)m  the  award  and  from 
the  damages  accruing  ftx>m  the  non-performance  of  that 
duty.     There  was  no  necessity  that  such  an  agreement 
should  be  by  deed.     Then,  secondly,  as  to  the  perform- 
ance of  the  agreement  in  satisfaction.    The  performance, 
as  to  the  instalment  in  question,  is  thus  averred :  that 
the  defendants  <<paid  to  the  plaintiff"  *Uhe  said  sum 
of  1250iL,  further  part  thereof,  to  wit  on  the  14th  day  of 
AprH^  "which  the  plaintiff   then   accepted  in  satis- 
faction and   discharge  of  the   said  third  instalment  of 
the  said  sum  of  45002.:"  "  and  that  the  plaintiff  accepted 
from  the  defendants  the  said  sum  of  4500iL,  and  the 
payment  thereof  by  the  defendants  by  the  said  several 
instalments  on  the  said  several  days  and  times  in  that 
behalf  aforesaid,  and  on  the  several  occasions  on  which 
the  said  several  instalments  were  so  paid  to  him   by 
the  defendants  as  aforesaid,  in   pQrsuance  of  the  said 
agreement.'*   On  its  face,  the  plea  is  clearly  good.    Then, 
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was  it  not  proved,  to  the  conviction  of  the  jury,  that        1854. 
such  payment  was  made  and  accepted  in  satisfaction?        smtth 
The  money  is  given,  on  the  1 9th,  to  the  plaintiff  with    T^Q^g'^^^g 
his  consent :  is  not  that  a  performance  of  the  agreement 
on  which  the  accord  is  founded?    Can  the  pifdntiff,  after 
that,  say  that  the  defendants  have  not  performed  the 
agreement  ?    I  am  of  opinion  that  this  is  abundant  proof 
that  the  agreement  of  the  defendants  was  performed 
both  in  form  and  substance. 

Coleridge  J.  The  legal  principle  appears  to  be 
agreed  upon  by  both  sides.  I  am  of  opinion  that  the 
deed,  which  contains  the  submission,  is  mere  induce- 
ment There  was  a  breach  of  it  before  the  accord,  by 
the  non-payment  of  the  first  instalment.  Then  that 
lets  in  the  plea  as  pleaded,  that  is,  without  any  averment 
that  the  accord  was  under  seal.  As  to  the  second  point, 
the  payment  on  the  19th  was  taken  by  the  plaintiff 
without  any  objection  as  to  its  being  made  afler  the  14th. 
That  amounts,  in  substance,  to  an  agreement  to  treat  it 
as  a  payment  made  on  the  14th. 

WiGHTMAN  J.  I  am  of  the  same  opinion  on  both 
points.  The  action  is  on  the  award :  the  deed  of  sub- 
mission is  mere  inducement.  Accord  and  satisfaction 
may  take  place  under  a  parol  agreement  made  afler 
breach  of  a  special  contract :  and  here  the  non-payment 
of  the  first  instalment  was  a  sufficient  breach,  either  of 
the  award  or  of  the  covenant  to  perform  it:  and  it  is 
ailer  that  breach  that  the  substituted  agreement  and  its 
performance  are  accepted  in  satisfaction.  Then  the 
payment  of  the  instalment  under  the  substituted  agree- 
ment was  accepted  as  made  on  the  14th  of  April. 
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1854.  Erle  J.     The  question  as  to  whether  there  could  he 

0^^  accord  and  satisfaction  under  the  substituted  agreement 
Trowsdalb.  ^®P®^^  ^^  ^^  question  whether  the  action  is  brought 
on  the  award.  Now  the  declaration  is  not  founded  on 
the  deed  of  submission  alone :  and  the  accord  and  satis- 
faction is  for  the  breach  of  the  award,  and  may  therefore 
be  by  parol  Then  comes  the  question,  whether  the 
defendants  have  performed  the  substituted  agreement. 
On  the  19th  the  plaintiff  accepted  a  payment  as  made 
on  the  14th.  If  the  performance  is  good  in  substance, 
that  is  enough ;  both  time  and  place  may  be  immaterial. 
Here  the  time  was,  I  think,  immaterial.  The  rule  must 
therefore  be  dischaiged. 

Rule  discharged. 


The  Newmarket  Railway  Company  against  The 
Churchwardens  and  Overseers  of  the  Parish  of 
St.  Andrew  the  Less,  Cambridge. 

Byigreement    /^N  appeal,    by   The  Newmarket  Railway   Company y 

between  the        V^ 

E.  Railway  against   a  rate  for  the  relief  of  the  poor  of  the 

^He^Baiiway  parish  of  St.  Andrew's  the  Less,  Cambridge,  a  case  was, 
fii3bVrrt'  ^ind^'^  Stat  12  &  13  Vict  c.  45.  s.  11.,  stated,  by  order  of 
the^^l^m-^'  a  Judge,  for  the  opinion  of  this  Court 
pany  agreed 
to  complete  a 

branch  of  their  railway  communicating  with  the  E,  line,  and  agreements  were  made  for  the 
interchange  of  traffic,  and  the  B.  Company  bound  themselves,  whenerer  the  dividend  of  the 
AT.  Company,  from  their  earnings  on  their  whole  line,  fell  below  three  per  cent.,  to  make 
good  the  deficiency  to  an  extent  not  exceeding  5000/. 

The  AT.  Company  completed  and  worked  the  branch.  The  expenses  of  working  the  branch 
exceeded  the  ^ross  receipts  on  the  branch :  but,  the  dividend  of  the  N.  Company  from  their 
whole  line  fallmg  short  of  three  per  cent,  the  E,  Company  made  good  to  them  the  deficiency 
amounting  to  3705/.  On  appeal  against  a  rate  for  the  relief  of  the  poor  in  a  parish  through 
which  the  branch  line  passed,  a  case  was  stated  in  which  the  only  question  was.  Whether  this 
payment  ought  to  be  taken  into  account  in  estimating  the  rateable  value  of  the  branch. 

Held  by  Ccieridgt  J.  and  ErU  J.  that  it  could  not  be  so  taken  into  account. 

liOrd  Campbell  0.  J.  dissentiente. 
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The  case  stated  that,  in  the  rate  appealed  against,        1854. 
The   Newmarket  RaUway   Compcmy  were    assessed    as    Newmabket 
occupiers  of  land  used  as  a  railway  of  the  gross  value  of     Companj 
145i,  and  of  the  rateable  value  of  116iL;  and  that  the  ^  Andrew's 
grounds  of  appeal  were  that  this  was  an  over  assessment,    q^^^^^ 
It  then  proceeded  as  follows.     "  By  The  Newmarket  and 
Ckesterford  BaOwcy  Act,  1846"  (9  &  10  VicL  c.  clxxii.  (a) ), 
the  appellants,  by  their  then  name  of  The  Newmarket 
and  Che^erford  RaUway  Campanyy  were  empowered  to 
make  and  maintain  a  railway,  from  the  Cambridge  line 
of  the  JSastem  Counties  Railway  at  or  near  Cliesterfard 
to  the  town  of  Newmarket^  with  a  branch  to  the  town  of 
Cambridge,     At  the  time  of  the  making  of  the  agree- 
ment next  hereinafter  mentioned,  the   appellants  had 
made  the  said  railway,  which  they  were  so  empowered 
to  make  from  Chesterfard  to  Newmarket^  but  they  had 
not  made  the  said  branch  to  Cambridge,     By  an  agree- 
ment, bearing  date  and  made  on  the  28th  day  of  May 
1851,  between  The  Eastern  Counties  RaUway  Company 
oi  the  one  part,  and  the  appellants  of  the  other  part  (a 
copy  of  which  accompanied  and  was  to  be  deemed  and 
taken  as  a  part  of  the  case),  after  reciting,  amongst  other 
things,  that,  in  consideration  of  the  benefit  likely  to 
accrue  to  The  Eastern  Counties  Railway  from  the  con- 
straction  of  the  said  branch,  and  the  working  of  the 
nilway  of  the  appellants  in  connection  with  their  rail- 
way. The  Eastern  Counties  Railway  Company  were  wil- 
ling to  secure  to  the  appellants  certain  advantages  as 
therein  after  expressed  and  defined:   it  was  mutually 
agreed  between  The  Eastern  Counties  Railway  Company 
and  the  appellants,  amongst  other  things,  as  follows,  viz. 


(a)  Loed  and  personal,  public :  **  For  making  a  railway  from  ChuUt' 
f^  to  Newmarktet  with  a  branch  to  Cambridgt.** 
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1854.  "1st  That  the  appellants  skoald  proceed  with    all 

Newmakkbt^  convenient  dispatch  to  make  and  complete  at  their  own 

J^^JJ^y       expense  the  said  branch  railway,  that  is  to  say,  from 

^   .  ▼•  UUle  Field  Road  in  the  parish  of  WilbraJiam  to  a  junc- 

8t.  Andkbw*8  '  •' 

THB  LB88,      tion  with  the  Eiutem  Counties  Railway  at  or  near  the 
Cambbidgb.     ^     ,     -     o     - 

Cambridge  Station. 

^M2th.  That,  whenever,  after  the  openin^z^of  the  said 
branch  line  and  daring  the  continuance  of  the  sfud 
agreement,  the  net  earnings  of  the  appellants,  after  pay- 
ment of  working  expenses  and  other  chaiges  upon 
revenue  and  interest  on  borrowed  capital,  should  not  be 
sufficient  to  pay  a  dividend  on  their  share  capital,  or  on 
any  stock  into  which  the  same  might  be  thereafter 
converted,  equal  to  three  per  cent  per  annum  upon 
their  capital  of  350,000iL,  The  Eastern  Counties  Railway 
Company  should  and  would,  on  notice  and  requisition 
to  that  effSect  by  the  appellants  within  a  reasonable  time 
before  the  day  in  each  half  year  when  the  dividend 
shouldbe  made  payable,  pay  to  the  appellants,  or  permit 
them  to  retain  out  of  any  moneys  in  their  hands  for 
which  they  might  be  accountable  to  7^  Eastern 
Counties  Railway  Company^  such  a  sum  of  money  as 
would  be  sufficient  to  make  up  the  dividend  to  the  said 
rate  of  three  per  cent  per  annum :  Provided  that  the 
whole  sum  payable  or  to  be  allowed  by  the  Eastern 
Counties  Railway  Company  to  the  appellants  in  any  one 
year  under  or  by  virtue  of  the  said  agreement  should  in 
no  case  exceed  the  sum  of  5QO0L 

'*  18th.  That  the  said  agreement  should  continue  in 
force  for  the  term  of  nine^  nine  years  reckoned  from 
the  opening  of  the  said  branch  line  to  Cambridge  (a). 

{a)  The  prorisioiii  in  Uie  agreemeDt,  not  set  out  in  tbe  case,  were  for 
the  mutual  interchange  of  traffic,  and  similar  purposes,  and  did  not  qualify 
those  abote  set  out. 
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**  After  the  making  of  the  said  agreement,  and  before        1854. 
the  passing  of  the  Act  of  parliament  hereinafter  next    Newmarkbt 
mentioned,  the  appellants  did   at  their  own  expense,      company 
paiBuant  to  the  said  agreement,  make  and  complete  the  g^  andrkWs 
said  branch  railway  to  Cambridge  in  the  said  agreement    n^^l^^ 
mentioned ;  and  the  same  was  duly  opened  on  the  9th 
day  of  October  1851. 

"  By  The  JEastem  Counties  and  Newmarket  Railways 
Arrangements  Act,  1852  (a),  it  was  enacted  that  the  said 
agreement  should  be  and  was  thereby  made  and  declared 
to  be  valid  and  binding  on  each  of  the  said  Companies." 

The  case  then  shewed  that  the  branch  railway  ran, 
partly,  through  the  respondent  parish,  and  that  the  rate 
in  question  was  on  the  land  in  that  parish  which  was 
occupied  by  the  appellants  as  part  of  that  branch.  The 
gross  earnings  of  the  whole  branch  line  amounted  to 
9705/1 3«.  8^.,  and  the  outgoings,  which  it  was  agreed  were 
proper  deductions,  to  10,370/.  4«.  2d. :  and  it  was  agreed 
that  the  proportionate  part  of  the  gross  earnings  and  out- 
goings belonging  to  the  portion  of  the  branch  line  in  the 
respondent  parish  were  respectively  404/.  Is.  Sd.  and 
432/1  !«.  lOdl,  so  that,  merely  looking  to  the  receipts,  the 
branch  line  was  worked  at  a  loss.  The  case  then  proceeded. 
"The  net  earnings  of  the  appellants,  after  payment  of 
working  expenses  and  other  charges  upon  revenue  and 
interest  or  borrowed  capital,  not  being  sufficient  t5  pay 
a  dividend  on  their  share  capital  equal  to  three  per  cent. 
per  annum  upon  their  capital  of  350,000/.,  llie  Eastern 
Counties  Railway  Company  did,  during  the  aforesaid 
period  of  one  year  immediately  preceding  the  making 

(a)  Sut.  15  &  16  Viet.  e.  li..  "  To  confirm  an  agreement  therein  men- 
tMwd  between  The  Eoitem  Countiu  Railway  Company  and  The  New- 
9»htt  RttQway  Company.'* 

VOU   III.  U  E.    &    S. 
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1854.  of  the  said  rate,  in  pursuance  of  the  provision  above 

Newmarket  mentioned    and    contained   in    the    said   agreement  of 

^om"^  the   28th   day  of   May  1851,    pay   to  the    appellants 

^-       ,  two  several  sums,  amounting  together  to  the  sum  of 

oT.  ANDREW  8 

thrLfss,      3705i  9^.  7rf.,    as  and    by  way  of  a  payment  to  the 
Cambridge.  „  \        ^^  .  /  ,  . 

appellants,  under  the  said  agreement,  to  make  up  the 

dividend  upon  the  said  share  capital  to  the  said  rate  of 

three  per  cent,  per  annum. 

*'It  is  contended  by  the  respondents  that  the  said  sum 
of  3705/.  95.  7rf.,  so  paid  to  the  appellants,  ought  to  be 
taken  into  account  in  ascertaining  the  annual  rateable 
value  of  the  said  railway  and  branch  railway.  The  cor- 
rectness of  the  view  so  contended  for  by  the  respondents 
is  denied  by  the  appellants. 

•*  The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is,  Whether  the  said  sum  of  3705i  9^.  7rf.,so  paid 
to  the  appellants  as  aforesaid,  ought  by  law  to  be  taken 
into  account  in  ascertaining  the  annual  rateable  value  of 
the  said  railway  and  branch  railway,  and  Whether  the 
appellants  were  or  are  by  law  assessable  to  the  said  rate 
in  respect  of  or  upon  that  sum. 

"  If  the  Court  shall  be  of  opinion  that  the  said  sum  of 
3705/.  9*.  7rf.  ought  not  by  law  to  be  taken  into  account 
in  ascertaining  the  annual  rateable  value  of  the  said 
railway,  and  that  the  appellants  were  not,  or  are  not,  by 
law  to  be  assessed  to  the  said  rate  in  respect  of  or  upon 
that  sum,  then  the  said  appeal  is  to  be  allowed,  and  the 
said  rate  is  to  be  amended  by  reducing  each  of  the  sums 
of  145/1  and  116/1,  which  now  appear  upon  the  said  rate 
as  the  *'  Gross  Estimated  rental "  and  "  Rateable  value" 
of  so  much  of  the  said  branch  railway  as  is  situate  within 
the  respondent  parish,  to  the  sum  of  21/L;  and  the  said 
Court  of  Quarter  Sessions  shall  and  may  adjudge  ac- 
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cordingiy;  and  thai  the  respondents  do  and  shall  pay  to       1854. 
the  appellants  the  sum  of  20L  for  costs.  ^ewmabket 

*•  If  this  Court  shall  be  of  a  contrary  opinion,  then  the      c^*  p^J 
said  appeal  is  to  be  dismissed ;  and  the  Court  of  Quarter  g^  ^^  ^*    ^, 
Sewons  shall  and  may  adjudge  accordingly ;  and  that  the     the  Less, 

O  AM  BRIDGE* 

appellants  do  and  shall  pay  to  the  respondents  the  sum 
of202.  for  costs." 

The  case  was  argued  in  last  Trinity  Term  (June  Ist), 
by  WorUtdge  in  support  of  the  rate  and  H.  Hawkins  for 
the  appellants. 

The  judgments  render  it  unnecessary  to  report  the 

argument. 

Cur,  adv.  vult» 

In  this  term,  January  30th,  there  being  a  difference  of 
opinion,  the  learned  Judges  delivered  separate  judgments. 

EaLB  J.  The  only  question  submitted  to  us  in  this  Erh  J. 
case  is.  Whether,  in  rating  the  appellants  to  the  relief  of 
the  poor  for  the  portion  of  their  railway  in  the  parish  of 
St  Andrew  the  Less^  a  sum  of  3705/.  9^.  7d.y  paid  to 
them  by  The  Eastern  Counties  Railway  Company^ 
ought  to  be  taken  into  consideration  as  adding  to  the 
rateable  value. 

By  **  The  Newmarket  and  Chesterford  Railway  Act, 
1846,"  the  appellants  were  empowered  to  make  a  rail- 
way from  Chesterford  to  Neumtarket^  with  a  branch  to 
Cambridge,  Having  made  the  railway  from  Chesterford 
to  Newmarhety  but  not  the  branch  to  Cambridgey  and 
The  Eastern  Counties  Railway  Company,  with  whose 
Ime  it  was  to  communicate,  desiring  that  it  should  be 
completed,  the  two  Companies,  on  the  28th  of  May 
IB51,  entered  into  articles  of  agreement,  by  which,  after 
leciting  that   The  Eastern   Counties  Railway  Company 

H  2 
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1854.  were  willing  to  secure  to  The  Newmarket  Railway  Cam-- 

Nrvmaeket  P^'^y  certain  advantages,  it  was  stipulated  that  The  New- 

ConpanT  ^^^^^^  Railway  Company  should,  with  all  convenient 

^  .J  dispatch,   make   and   complete    the   said    branch   to   a 

theLkss,  junction  with   the  Eastern   Counties  Railway  at   Cam- 

CAMBEIOGr. 

bridge^  and  that,  whenever  the  net  earnings  of  The 
^^^'  Newmarket  Railway  Company  should  not  be  sufficient 
to  pay  a  dividend  equal  to  three  per  cent  per  annum 
on  their  capital  of  350,00021,  The  Eastern  Counties  Rail- 
way Company  would  pay  to  77i^  Newmarket  Railway 
Company  such  a  sum  of  money  as  would  be  sufficient  to 
make  up  the  dividend  to  three  per  cent,  per  annum,  so 
that  thb  sum  should  not  exceed  5000iL 

The  branch  was  accordingly  made  by  Tlu  Newmarket 
Railway  Company,  and  opened  on  the  9th  October 
1851;  and  the  agreement,  which  was  entered  into  for 
99  years,  was,  in  1852,  confirmed  by  Act  of  parliament. 
The  branch  railway  continued  to  be  occupied  and 
worked  by  the  appellants :  and,  the  year  preceding  the 
making  of  the  rate  appealed  against,  the  appellants 
were  unable  from  their  net  earnings  to  pay  a  dividend 
of  three  per  cent  upon  their  capital ;  and  7%^  Eastern 
Counties  Railway  Company  paid  them  3705i  9j.  7^., 
under  the  agreement,  to  make  up  the  dividend  to  three 
per  cent  per  annum. 

The  appellants  contend  that  this  sum  ought  not  to  be 
taken  into  consideration  in  assessing  them  as  occupiers 
of  the  railway  to  the  relief  of  the  poor,  as  it  is  not  an 
earning  of  their  railway,  nor  rent,  nor  money  in  the 
nature  of  rent,  paid  for  the  use  of  the  railway,  but  a 
payment  arising  from  a  contract  of  guarantj*,  and  not 
derived  from  the  profits  of  the  occupation  of  the  land. 
And  I  am  of  this  opinion. 
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The  rateable  value  of  the  railway  is,  by  the  Parochial        J854. 

Assessment  Act  (o),  the  rent  at  which  the  same  might   nkwmarkbt 

reasonably  be  expected  to  let  from  year  to  year,  free  of     Compmy 

all  usual  tenants'  rates  and  taxes,  and  deducting  the  g^  andbew 

probable  costs  necessary  to  maintain  it  in  a  state   to     thkLbs*. 
'^  Cambridge. 

command  such  rent     If  the  railway  was  let,  the  amount 

of  rent  would  depend  on  the  amount  of  annual  profit  to  i?**  J- 
be  derived  therefrom,  and  it  would  be  immaterial  to 
the  tenant  whether  this  exceeded  or  fell  short  of  three 
per  cent,  on  the  cost  price  of  the  line ;  the  cost  of  a 
construction  does  not  indicate  the  profit  to  be  obtained 
therefrom  as  a  matter  of  fact ;  and  it  was  decided  in 
Regina  v.  Mile  End  Old  Toton  (A)  to  be  no  criterion  in 
law  of  the  rateable  value  of  any  property  to  the  poor 
rate.  If  the  purchaser  of  a  farm  had  a  guaranty  that 
the  rent  should  yield  him  three  per  cent,  on  the  pur- 
chase money,  the  rateable  value,  that  is  the  rent  which 
a  tenant  would  pay  for  the  farm,  would  not  be  increased 
by  this  collateral  contract  between  the  landlord  and  the 
guarantor;  now  the  Newmarket  shareholders  are,  in 
effect,  the  landlords  of  the  railway ;  the  Company  are 
the  tenants  paying  dividend  for  rent ;  and  The  Eastern 

Counties  Railway  Company  are  the  guarantor ;  and  the 
contract  of  guaranty  is  irrevelant  to  the  rateable  value. 
Furthermore,  the  sum  paid  under  the  guaranty  is  not 
rateable,  for  it  is  not  a  parochial  profit ;  nothing  b  due 
under  the  guaranty  until  the  profits,  upon  both  the 
Newmarket  and    Chesterford,  and    the  Newmarket  and 

Cambridge,  lines,  have  been  ascertained,  when,  if  the 
sum  total  is  less  than  10,500/.,  the  guarantors  must  pay. 
I  am  not  able  to  discover  how  the  failure  of  profits, 
upon  the  parts  of  the  line  in  distant  parishes,  becomes  a 

(«)  Stat.  6  &  7  fr.  4.  c.  96. 
(b)   10  Q.  B.  208. 
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Ig54.        net  profit,  upon  the  part  of  the  line  in  St  Andrew's  the 

Newmarkf-T  •^**»  ^^'  which  a  tenant  of  that  part  alone  would  pay 

C^m^'^n^       rent     Indeed  this  parish  offers  as  proof  of  the  rateable 

^   .  ^-       .    value  of  the  part  in  their  parish  that  it  is  worked  at  a 
&r.  Andrew's  ^  ^ 

THR  Le8b»      loss ;  that  loss  contributes  to  the  general  loss,  and  so  to 
Cambridgr. 

earning  the  deficiency  of  profit  for  which  the  guarantors 

Erie  J.  pay .  thus  the  parochial  loss  is,  by  reason  of  the  guaranty, 
pro  tanto  a  parochial  profit ;  and,  on  this  principle,  the 
greater  the  loss  in  the  parish  the  greater  would  be  the 
parochial  share  of  the  payment  made  by  the  guarantor ; 
which  seems  a  strange  result 

Furthermore,  the  rate  upon  the  sum  paid  under  the 
guaranty  is  not  legal ;  for  it  falls,  not  on  the  occupier, 
but  the  guarantor.  The  rate  is,  nominally,  on  The 
Newmarket  Railway  Company:  but,  if  it  is  sustained, 
it  must  be  paid  by  The  Eastern  Counties  Railway  Comr 
panyy  who  agree  to  make  good  the  deficiency  in  case 
the  net  profits  after  paying  all  deductions  will  not  yield 
a  dividend  of  three  per  cent,  on  the  capital.  In  pro- 
portion as  the  deductions  are  increased,  the  net  profits 
are  less,  and  the  deficiency  to  be  made  good  is  greater. 
The  poor  rate  is  one  of  the  deductions  to  be  provided 
for  before  any  dividend  is  payable ;  and,  if  the  3705i, 
now  required  to  make  up  the  deficiency,  be  subject  to 
poor  rate,  it  will  no  longer  yield  the  required  dividend, 
but  must  be  increased  by  the  amount  of  that  rate.  Nay, 
if  the  principle  is  followed  out,  the  guarantors  will  not 
only  pay  the  poor  rate  on  this  deficiency,  but  that  poor 
rate  will,  by  the  same  process,  become  also  profit,  and 
also  rateable  value,  and  the  subject  of  a  further  poor 
rate  thereon.  And  these  consequences,  which  may  be 
followed  further,  also  lead  to  strange  results. 

With  respect  to  the  profits  derived  from  the  terms  on 
which  traffic  is  interchanged   between   the   two   Com- 


XVn.  VICTORIA.  103 

panies:  those  profits  are  liable  to  be  rated  where  they        1854. 

arise^  and  are  not  included  in  the  present  question :  and  Newmarket 

it  should  be  observed  that  the  terms  in  the  agreement      c^^^y 

are,  throughout,  a  premium  to  the  Newmarket  share-  ^  andrbWi 

holders  to  induce  them  to  advance  the  necessary  capital    J^"*  ^*"®» 

•^       *^  Cambbidoe. 

for  making  the  line. 

With  respect  to  the  argument  from  the  expected  ^'''*  ^' 
amount  of  rent  or  profit:  that  may  be  presumptive 
evidence  of  the  rateable  value ;  but  it  is  a  presumption 
open  to  being  rebutted ;  and,  here,  there  is  no  room  for 
presumption,  as  it  is  found  by  the  case  that  the  sum  in 
question  is  not  a  profit  derived  from  the  railway  in  the 
parish,  but  a  payment  under  a  contract  by  reason  of  the 
absence  of  profit 

With  respect  to  the  argument  from  the  tendency  of 
the  line  of  The  Newmarket  Railway  Company  to  increase 
the  profits  of  The  Eastern  Counties  Railway  Company : 
The  Netomarket  Railway  Company  are  not  liable  to  be 
rated  for  any  profit,  or  tendency  to  profit,  enjoyed  by 
another  Company:  that  Company  must  be  rated  for 
the  profits  they  actually  make  in  the  parish  where  they 
arise :  but  no  Company  is  liable  to  be  rated  for  a  sup- 
posed tendency  to  profit,  not  resulting  in  actual  profit. 
The  respective  values  of  two  rateable  subjects  may  be 
increased  by  combining  their  operation ;  and,  in  that 
event,  the  rate  will  be  increased  accordingly;  but  the 
rate  must  be  on  the  actual  profit,  when  it  arises,  and  not 
on  a  tendency  to  profit 

I  consider  that  this  principle  was  laid  down  in  Regina 
V.  Great  Western  Railway  (a),  where  it  was  contended 
that  a  branch  railway,  yielding  no  profit,  was  liable  to 
be  rated   on   account   of  its  tendency  to  increase  the 

(a)  15  Q.  J9.  1085. 
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1854.  P^ofi^  of  the  trunk  line,  and  the  Court  decided  to  the 

Newmarket  ^^"^^T*  ^^^9  in  SO  deciding,  did  not  impair  the  prin- 

ComMny  ^'p'®  ^^®'  ^^^  rateable  value  of  each   of  two  rateable 

^   A^'       .  subjects  may  be  increased  by  their  combined  operation, 

THE  Less,      in   case    the   aggregate    of   the    profits    from    both    is 
Cambrume.     .  PC*    ©  r 

increased  thereby. 
E,!e  J.  On  these  grounds  I  have  come  to  the  conclusion  that 

the  sum  paid  under  the  contract  of  guaranty  in  this  case 
was  not  rateable,  and  that  the  rate  ought  to  be  reduced 
accordingly. 

Cdtridjf  J.  Coleridge  J.  The  facts  of  this  case  have  already 
been  sufficiently  stated ;  and  it  is  unnecessary  for  me, 
therefore,  to  repeat  them.  And  the  question  which  they 
raise  is.  Whether  a  proportional  part  of  a  sum  of 
37052L  9«.  ld.y  paid  by  The  Eastern  Counties  Railway 
Company  to  the  appellants,  ought  to  be  taken  into 
account  in  assessing  them  as  occupiers  of  land  in  the 
repondents'  parish,  on  the  ground  that  it  forms  part 
of  the  rateable  value  of  that  land.  There  can  be  no 
dispute  as  to  the  principle  which  is  to  determine  this 
question;  that  money,  or  money's  worth,  should  form 
part  of  the  rateable  value  of  laud,  it  is  not  enough  that 
the  occupier  should  receive  it  being  the  occupier,  or 
even  because  he  is  the  occupier ;  but  it  must  directly  or 
indirecdy  spring  out  of  and  be  part  of  the  fruits  of  the 
occupation.  If  the  Marlborough  pension,  granted  under 
Stat  5  Ann.  c.  4.,  had  been  limited  to  JohnDvlke  of  Marl- 
borough  and  his  heirs,  occupiers  of  the  Blenheim  Estate, 
it  would  have  been  received  by  the  Duke  for  the  time 
being,  in  some  sort  because  he  was  occupier;  that  is, 
if  not  occupier,  he  would  not  receive  it;  and  yet,  it 
never  could  have  been  considered  as  forming  part  of  the 
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rateable  value  of  the  estate.     It  would  not  in  that  sense        I854. 

spring  out  of  the  occupation.     This  distinction  was  I    Newmarkct 

think  recognised  by  this  Court  in  Rex  v.  The  Aire  and      q^^ 

Colder  Navigation  Company  (a),  where  the  occupiers  ^^  g-   a  ^* 

certain  mills  in  Hunslet  received  tolls,  collected  in  a  difie-      thb  Lbbs, 

Cambridgb. 
rent  township,  as  a  compensation  for  loss  of  water  by  the 

work  of  an  adjoining  Navigation  Company,  and  these  Cc^^ridg*  J. 
were  sought  to  be  included  in  the  rateable  value  of  the 
mills,  as  increasing  the  value  of  the  occupation  of  them. 
Lord  Tenterdeny  delivering  (he  judgment  of  the  Court 
against  the  assessment,  says  :  '*  Suppose  that  instead  of 
the  toll  an  annual  rent  had  been  given,  or  a  sum  in 
gross  from  which  they  derived  an  income?  Could  they 
have  been  rated  in  respect  of  that,  as  profit  arising  from 
their  property  in  Hunslet  f  There  are  special  circum- 
stances in  that  case  which  prevent  me  from  considering 
the  decision  as  a  direct  authority  for  the  case  before  us : 
but  the  passage  which  I  have  cited  from  the  judgment 
illustrates  the  distinction  which  must  be  kept  in  view. 

The  very  nature  of  the  distinction  makes  it  rather 
difficult  to  apply  it;  and  very  small  changes  in  the  cir- 
cumstances would  make  the  case  fall  within  one  or  the 
other  branch  of  it.  Thus,  if  The  Eastern  Counties 
Railway  Company  were  under  an  agreement  to  pay 
absolutely  a  sum  per  head,  in  addition  to  the  ordinary 
fare,  for  every  passenger  brought  upon  the  appellants* 
line  to  be  forwarded  on  their  line,  this  would  have  been 
a  sum  received  for  the  transit  of  such  passengers,  and 
would  have  been  as  much  a  part  of  the  profits  of  the 
occupation  as  the  ordinary  fare  which  the  passenger 
himself  paid.     Hut  the  substance  of  the  actual  agree- 

(a)  3  ^.  ^  Ad.  6;<3. 
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St.   ANDEEW*fi 

THE  Less, 
Cambridge. 


CoUrkig€  J. 


ment  seems  to  be  rather  that  of  a  guaranty,  which  is 
not  to  come  into  operation  till  the  actual  fruits  of  the 
occupation  fall  below  a  certain  amount. 

The  dividend  on  the  capital  is  to  be  paid  from  the 
clear  profits  of  the  occupation;  when  they  fail,  the 
guaranty  comes  in,  not  to  increase  those  profits,  but  to 
make  the  dividend  good  from  another  and  independent 
and  collateral  source.  But  it  is  the  profits,  after  de- 
ducting the  proper  outgoings,  upon  which  the  rate  is 
to  be  assessed ;  and  when  that  is  done,  and  not  before, 
it  will  be  seen  whether  the  guaranty  is  to  operate 
or  not. 

In  the  present  case,  the  total  receipts  fall  below  the 
outgoings.  The  line  is  worked  to  a  loss:  but  suppose 
there  had  been  a  surplus  sufficient  for  a  dividend  of  two 
per  cent.,  ought  not  the  rate  to  have  been  imposed  on 
that?  and  then,  when  The  Eastern  Counties  Railway 
Company  had  under  their  guaranty  paid  one  per  cent., 
would  not  the  distinction  between  the  sources  of  the 
two  and  the  one  have  been  obvious,  and  would  it  not 
have  followed  that  the  latter  ought  not  to  be  brought 
into  the  assessment? 

This  was  an  obligation  which  TTie  Eastern  Counties 
Railway  Company,  for  the  interest  which  it  was  con- 
ceived they  had  in  the  appellants'  line  being  made  and 
worked,  took  on  themselves.  Supposing  it  had,  instead 
of  being  shaped  in  the  present  form,  been  by  way  of  a 
large  sum  paid  down  on  the  completion  of  the  line, 
which  sum  the  appellants  had  set  apart  as  a  rest  or 
reserve  fund :  and  then,  in  any  year,  the  dividend  falling 
low,  a  sum  had  been  voted  from  that  rest,  and  applied 
in  addition  to  the  dividend,  so  as  to  raise  it  to  a  given 
amount:    could  it  have  been    said  that  that   addition 
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formed  any  part  of  the  fruits  of  the  occupation  during        1854. 
the  precedhig  six  months  ?     I  think  not ;  and  yet  I  do    nb^markbt 

not  see  how  that  case  would  have  differed  in  principle       R«i*'»*y 

*^  *^  Company 

from  the  present.     The  "rateable  value**  must  always  ^     .  ^• 

'^  ^  •'St.  Andrew's 

have  been  included  in,  and  formed  part  of  the  "gross      theLrss, 

Cambriook. 
estimated  rental;**  and  that  gross  rental  must  have  been 

estimated  before  the  process  of  deduction  from  it  com-  CoUrU^J. 
menced.  In  the  present  case  it  might  be  perfectly 
clear,  before  commencing  that  process,  that  the  out- 
goings would  overtop  the  gross  receipts;  but  it  is  by 
no  means  an  unreasonable  thing  to  suppose  the  gross 
receipts  mounting  so  high  as  to  make  it  impossible  to 
say,  before  hand,  whether  there  would  be  any,  and  if 
any  what,  amount  of  clear  profits,  until  the  process  of 
deduction  had  been  gone  through.  The  necessity  then 
for  recourse  to  the  help  of  the  guaranty  would  be  con- 
tingent; and  the  addition  ultimately  to  come  from  that 
source  to  make  up  the  three  per  cent,  dividend  would 
be  subsequent  to  the  complete  ascertainment  of  the  two 
sums,  the  ascertainment  of  which  was  alone  necessary  to 
arrive  at  the  rateable  value. 

It  will  be  said  of  course  that,  in  order  to  arrive  at  the 
rateable  value,  a  negotiation  for  a  lease  from  year  to 
year  must  be  supposed,  and  that  that  negotiation  must 
be  supposed  to  proceed  on  the  footing  of  the  lessee 
being  placed  in  exactly  the  same  position  as  the  present 
occupiers;  and  this  is  unquestionably  true  as  to  every 
thing  which  necessarily  arises  from  the  occupation. 
But,  if  thence  it  is  inferred  that  the  supposed  lessee 
would  necessarily,  as  such,  have  the  benefit  of  this 
guaranty,  it  seems  to  me  the  very  question  in  the  case 
is  begged.  In  point  of  fact,  a  lease  of  the  line  might 
very  well  be   made,    supposing   the   requisite   powers. 
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1854.  without    involving   a   transfer    of  the    benefit    of  this 

Newmarket  agreement  to  the  lessee. 

olmpw  Suppose,  at  any  six  months'  end,  the  accounts  made 

c     A  T*       .  "P*  *^^  clear  profits  shewn  from  which  a  dividend  of 

OT«  A  N  DREW  8 

theLksb,      two   per   cent    might   be   paid,    The  Eastern  Counties 
Cambridge.  .  or' 

Railway  Campanyy  upon  application,  refusing  to  perform 

ColtridfftJ,  their  agreement  and  an  action  brought  on  it;  I  appre- 
hend that,  before  such  action  brought,  the  course  would 
have  been  to  declare  the  dividend  of  two  per  cent, 
which  would  have  been  after  deduction  of  the  poor  rate, 
and  then  to  sue  for  the  difference.  Now  the  foundation 
of  that  action  would  have  been  the  deficiency  of  those 
clear  profits  upon  which  the  assessment  must  have  been 
made ;  that  is  to  say,  in  the  words  of  the  agreement, "  the 
net  earnings  of  the  appellants,  after  payment  of  working 
ezpences  and  other  charges  upon  revenue  and  interest  on 
borrowed  capital."  In  this  case  it  seems  to  me  clear  that,  if 
the  appellants  succeeded  in  their  action,  and  recovered  in 
damages  the  difference  sued  for,  that  sum  could  not  find 
its  way  properly  into  the  rateable  value :  and  I  do  not 
see  any  distinction  in  principle  between  that  case  and 
the  present,  as  to  the  question  before  us. 

The  facts  of  this  case  are  very  peculiar,  and  will 
seldom  form  a  precedent  for  any  other.  Upon  the  best 
understanding  of  them  which  I  have  been  able  to  form, 
I  think  the  appellants  are  entitled  to  our  judgment 

L^^  Lord   Campbell  C.  J.     In   this  case,   I  have  the 

Compfreff  C.  J.  misfortune  to  differ  from  my  brothers  Coleridge  and 
Erie:  and,  although  their  opinion  must  prevail,  I  con- 
sider it  my  duty  to  state  the  grounds  on  which,  entirely 
concurring  in  the  general  principles  which  they  lay  down, 
I  arrive  at  a  different  result 
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The  only  question  submitted   to  us  is,  whether   in        1854. 

rating  the  appellants  to  the  relief  of  the  poor  for  the    newmarkbt 

portion  of  their  railway  in  the  parish  of  St.  Andrew  the      c^J^lj^n^ 

Less,  the  sum  of  3705i  9*.  7rf.,  paid  to  them  by  The  «     ,^ 

'  ^  -^  St.  Andrew's 

Eastern  Counties  Railway  Company ^  ought  to  be  taken      the  Less. 

,  V'AMBRIDOE* 

into  consideration  in  estimating  the  rateable  value. 

The  appellants  were  empowered  to  make  a  railway  ^  m^C  J 
from  Chesterford  to  Newmarket,  with  a  branch  to  Cam-- 
bridge.  Having  made  the  railway  from  Chesterford  to 
Newmarket,  but  not  the  branch  to  Cambridge,  and  The 
Eastern  Counties  Railway  Company,  with  whose  line  it 
was  to  communicate,  considering  that  they  would  derive 
great  benefit  from  its  completion,  the  two  companies,  on 
the  28th  May  1851,  entered  into  articles  of  agreement, 
by  which,  after  reciting  that  The  Eastern  Counties  Rail- 
way Company  were  willing  to  secure  to  The  Newmarket 
Railway  Company  certain  advantages,  it  was  stipulated 
that  The  Newmarket  Railway  Company  should  make  and 
complete  the  said  branch  to  a  junction  with  the  Eastern 
Counties  Railway  at  Cambridge,  and  that,  whenever  the 
net  earnings  of  The  Newmarket  Railway  Company  should 
not  be  suflScient  to  pay  a  dividend  equal  to  three  per 
cent  per  annum  on  their  capital  of  350,000/.,  The 
Eastern  Counties  Railway  Company  would  pay  to  The 
Newmarket  Railway  Company  such  a  sum  of  money  as 
would  be  sufficient  to  make  up  the  dividend  to  three 
per  cent,  per  annum,  so  that  this  sum  should  not  exceed 
5000/.  The  branch  was  accordingly  made  by  TJie 
Newmarket  Railway  Company,  and  opened  on  the  9th 
October  1851.  This  agreement,  which  was  entered  into 
for  ninety  nine  years,  was,  in  1852,  confirmed  by  Act 
of  Parliament  The  branch  railway  continued  to  be 
occupied  and  worked  by  the  appellants.     In  the  year 
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1854.        preceding  the  making  of  the  rate  appealed  against,  the 

Newmarket    appellants  were  unable  from  their  net  earnings  to  pay  a 

^^^^^      dividend  of  three  per  cent   upon   their  capital;    and 

g^  j^'       ,     The  Eastern    Counties    Railway   Company   paid    them 

theLe«,      3705/.  9*.  Id.  under  the  ai^reement,  to  make  up  the 

dividend  to  three  per  cent,  per  annum. 

Q^g^S^Q^  J        '^®  appellants  contend  that  this  sum  ought  not  at 

all  to  be  taken  into  consideration  in  assessing  them  as 

occupiers  of   the    railway  to  the   relief  of  the    poor; 

alleging  that  it  cannot  be  treated  as  the  earnings  of  their 

railway,  or  as  rent,  or  money  paid   in    the  nature  of 

rent,  for   the  use  of   the    railway,  and    ought    to    be 

considered    only   as  an  indemnity   to   the   appellants, 

<Hr  a  payment  to  them  under  a  guaranty,  unconnected 

with  the  occupation   or   enjoyment  of   land.      But   I 

am  of  opinion  that,  in  assessing  the   appellants  for  the 

portion  of  the  branch  line  which  is  in  the  limits  of  the 

respondent  parish,   this    payment  ought  to   be    taken 

into  consideration. 

I  think  it  is  received  by  the  appellants  in  respect  of 
their  occupation  of  their  railway,  and  is  part  of  the 
profits  of  that  occupation.  It  is  evidently  made  in 
consideration  of  an  advantage  which  The  Eastern  Coun- 
ties Railway  Company  calculate  that  they  derive  from 
this  branch  railway  from  Chesterford  to  Cambridge, 
Whether  it  be  a  fixed  annual  sum  or  a  sum  depending 
upon  a  contingency,  it  is  equally  in  respect  of  the  use 
made  of  a  railway  occupied  by  the  appellants,  and,  when 
received,  it  is  part  of  the  proBts  of  that  railway.  If 
The  Eastern  Counties  Raihoay  Company  paid  the  appel- 
lants a  sum  of  money  for  being  allowed  to  bring 
passengers  in  their  own  carriages  from  Chesterford  to 
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Cambridge  gratis,  that  these  passengers  might  be  carried        ]854. 

on  the  Eastern  Counties  line,  for  hire,  from  Cambridge    n^wmarkkt 

to  Londouy  little  doubt  can  be  entertained  that  such  a      q^^^^ 

payment  would  be  part  of  the  profits  of  the  branch  of  g,^   *  ^' 

the  appellants :  and  it  seems  to  make  no  difference  that      i'hr  Less, 
,  Cambeioge. 

the  payment  is  made  in  respect  of  passengers  brought 

from  Chesterford  to  Cambridge  in  carriages  of  the  appel-  i2?C  J 
lants.  The  Eastern  Counties  Railway  Company  deriving 
the  same  profit  from  conveying  them  forward  to  London. 
The  railway,  within  the  respondent  parish,  is  rendered 
more  valuable  and  productive  by  something  connected 
with  the  use  of  it  in  another  parish,  and,  according  to 
decided  cases,  its  rateable  value  within  the  respondent 
parish  is  thereby  enhanced. 

By  the  7  th  article  of  the  agreement :  "  In  respect  of 
all  traflSc,  whether  of  passengers  or  of  goods  which 
7^  Newmarket  Railtoay  Company  shall  bring  from 
any  part  of  their  railway,  distant  more  than  four  miles 
firom  the  Cambridge  station,  to  Cambridge^  to  be  carried 
upon  The  Eastern  Counties  railway  to"  certain  places 
enumerated,  "  the  Newmarket  Railway  Company  shall 
be  entitled  to  retain,  out  of  the  tolls,  rates  and  charges 
received  by  them  upon  such  traffic,  sixty  per  cent,  of 
the  gross  amount  thereof."  The  per  centage  of  the 
tolls  so  retained  would  clearly  be  part  of  the  profits  of 
the  branch,  in  respect  of  which  the  appellants  would 
be  liable  to  be  rated;  and  the  effect  would  not  be 
different  if  the  right  of  retention  had  been  made  to 
depend  upon  the  contingency  of  profits  of  The  New- 
market Railway  Company  not  being  otherwise  sufiicient 
to  enable  them  to  pay  a  dividend  of  three  per  cent, 
upon  their  capital.  Again,  suppose  that,  with  a  view 
to  make   the  branch  a  more  eflfective   feeder   to  The 
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1854.  Eastern  Counties  line  from  Cambridge  to  London^  it  had 
Newmarket  ^^^  Stipulated  by  the  agreement  that  The  Newmarket 
Companr  ^^^^^y  Company  should  bring  goods  and  passengers 
Sr  Andbbw'  *^  ^^^  '^^  ^^^®  ^"^^"^  Cliesterford  to  Cambridge,  The 
THE  Less,  Eastern  Counties  Railway  Company  undertaking  to 
make  up  the  deficit  if  the  net  profits  did  not  enable 
^^}^Q  J  '^^  Newmarket  Railway  Company  to  pay  a  certain 
dividend  on  their  capital:  surely  a  payment  to  make 
up  the  deficit  ought  to  be  included  in  the  gross  earnings 
of  the  branch  in  estimating  its  rateable  value ;  and,  for 
this  purpose,  there  seems  to  be  no  difference,  on  prin- 
ciple, between  such  a  payment  and  that  which  we  have 
here  to  decide  upon.  It  is  admitted  that,  if  the  Eastern 
Counties  Railway  Company  had  agreed  absolutely  to  pay 
the  appellants  so  much  a  head  for  every  passenger 
carried  from  Chesterford  to  Cambridge,  and  travelling 
on  by  the  Eastern  Counties  Railway  to  London,  such  a 
payment  would  be  part  of  the  earnings  in  respect  of 
which  the  appellants  would  be  rateable.  Could  any 
difference  be  made  by  a  proviso  that  this  payment 
should  not  exceed  the  sum  necessary  to  make  up  a 
dividend  of  three  per  cent,  to  the  shareholders  of  The 
Newmarket  Railway  Company,  and  that,  such  dividend 
being  made  up,  the  payment  should  cease?  While  the 
payment  goes  on  to  make  up  the  dividend,  it  still  seems 
to  be  part  of  the  firuits  of  the  occupation  of  their  railway 
by  the  appellants,  and  I  conceive  that  it  must  be  taken 
into  account  in  estimating  the  assessable  value  of  the 
railway.  But  all  the  difficulties,  pointed  out  in  bringing 
the  payment  in  question  into  account,  might  be  urged 
against  bringing  into  account  the  supposed  payment 
which  ap{)ears  so  clearly  to  be  an  ingredient  in  the 
assessable  value.     While  such  payments  continue,  I  do 
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not  see  why  they  are  less  profits  of  the  railway  because,        1854. 
upon  a  contingency,  they  may  cease.     If  this  branch    Newmabket 
were  let  to  a  tenant  he  would  be  entitled  under  the      Ck)mpan3r 
agreement,  and  the  Act  of  Parliament  confirming  it,  to  ^  andriWs 
this  contingent  payment;  and  no  doubt  it  would  enhance    c^Sori»wb 
the  amount  of  the  rent  which  as  a  tenant  from  year  to 
year  he  would  be  willing  to  offer  for  it.  Ompbea  C.  J. 

I  have  only  further  to  observe,  in  answer  to  an  objec- 
tion raised  at  the  bar,  that  in  my  opinion  the  contention 
of  the  respondents  does  not  lead  to  the  double  rating  of 
the  same  profits;  for,  if  The  Newmarket  Railway  Company 
were  rateable  in  respect  of  a  payment  made  to  them 
under  this  agreement,  or  under  an  agreement  whereby 
7^  Eastern  Counties  Railway  Company  undertook  to 
pay  them  absolutely  a  certain  sum  for  each  passenger 
brought  from  Chesterford  to  Cambridge^  The  Eastern 
Counties  Railway  Company  would  be  entitled  to  a  de- 
duction in  respect  of  such  payment  from  their  gross 
earnings  when  the  assessable  value  oi  their  railway  comes 
to  be  estimated.  I  wish  to  adhere  to  the  recent,  as  well 
as  the  earlier,  cases  on  this  subject,  with  this  caution, 
that,  when  we  were  determining  that  in  rating  railways 
the  parochial  not  the  mileage  principle  was  to  be  adopted, 
the  Court  did  not  mean  to  intimate  that  the  assessable 
value  of  land  in  one  parish  might  not  be  increased  by 
a  profit  derived  from  it  by  the  occupier,  as  occupier,  in 
consideration  of  an  advantage  derived  from  it  in  another 
parish. 

Upon  the  whole,  my  opinion  is  in  favour  of  the 
respondents.     But  there  must  be 

Judgment  for  the  appellants. 


VOL.   III.  I  F«   &   B. 
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Saimrday, 
Jamrnofy  14th. 


LuMLEY  against  Gte. 


OIR  A.  J.  E.  Cockburriy  Attorney  General,  in  last 

Term  (25th  November  1853),  obtained  a  rule  calling 

on  the  plaintiff  to  ^'shew  cause  why  the  defendant  should 

not  be  at  liberty  to  issue  a  commission,  addressed  to  the 


commission,  the  usual  clause  rendering  the  commis- 
sioner's oath  necessary  should  not  be  dispensed  with  :^ 
and,  further,  calling  on  the  plaintiff  to   *'  shew  cause 


A  oommisnon, 
under  stat. 
1  jr.  4.  e.  20. 
«.  4.,  issued 
at  the  bstance 
of  the  defend- 
ant, directed 

to  an  EngUsk    Koyal  City  Court  of  Berlbiy  or  any  judges  or  judge 

examine' wit-     thereof,  or  to  be  appointed  thereby,  for  the  purpose  of 

many.   The      examining  witnesses  on  the  defendant's  behalf,  resident 

Ih^tMVkh-    *^  Berlin^  in  the  Kingdom  of  Prussiay  and  why,  in  such 

ject,  being  at 

Berlin,  the 

commissioner 

went  thither, 

but  learned 

that,  bj  the 

Pnunam  law,    why  a  commission  should  not  issue,  directed  to  a  com- 

an  oath  could 

be  adminis-  missioner  or  commissioners  for  the  examination  of  wit- 

Prusnan  sub-  nesscs  ou  behalf  of  the  said  defendant  at  Hamburgh^  on 

j^mm!^  ^*  interrogatories:  and  why  the  trial  of  the  issues  in  this 

in^aithoriMd  ^*"^  should  not  be  postponed  until  the  return  of  the 

^*ru^^On*  ^^^  commissions:"  proceedings  to  be  stayed  in  the 

the  petition  of  meantime. 

the  commis- 
sioner, a  iVM- 

Biam  Court  authorised  2>.,  a  iVtcffum,  to  administer  the  oath.  On  the  commission  being 
opened,  D,  insisted  on  assuming  the  controul  of  the  whole  exammation,  and  rejected  a 
question  put  conformably  to  the  EngKtk  law,  on  the  ground  that  it  could  not  be  put  con- 
rormably  to  the  Pnttsian  law.  The  parties  then  refused  to  act  further  under  the  commission. 

The  commissioner  returned  these  facts :  and  application  was  then  made,  bv  the  defendant, 
for  a  new  commission,  to  be  directed  to  a  Pruuian  court  or  judge,  without  the  clause 
requiring  the  commissioner  to  be  sworn.  From  the  affidavit  in  support  of  the  rule,  the  above 
facts  appeared ;  and  it  appeared,  further,  from  the  opinion  of  a  Pmssittn  lawyer,  that  the 
Pruatian  rules  of  evidence  were  different  from  the  EngUth,  especially  that  examination  and 
cro6s»examination  by  counsel  was  not  permitted. 

Thb  Court  ordered  that,  on  payment  of  the  costs  of  the  first  commission  by  the 
defendant,  a  commission  should  be  directed  to  a  Pnuiian  judge,  as  an  individual :  holding 
that  it  ought  not  to  be  assumed  that  the  evidence  would  be  taken  improperly,  and  con- 
sidering that,  in  the  event  of  such  impropriety  occurring,  an  objection  might  be  made  at 
Nisi  prius.  Especially  as,  bv  this  course,  an  opportunity  would  be  given  of  raising,  by 
error  upon  bill  or  exceptions,  the  question  whether  tlie  issuing  of  such  conunission  was  within 
the  power  of  this  Court. 
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The  rule  was  obtained  on  the  affidavit  of  the  defend-        J854. 
ant's  attorney.     He  deposed  that,  on  10th  June  1853,  it       Lumlky 
was  ordered  by  Wightman  J.,  on  defendant's  application,  ^;^^ 

that  a  commission  should  issue   to  examine  Johanna 
Wagner  and  other  witnesses  residing  in  Germanyy  and 
that  the  trial  of  the  issues  in  the  cause  should  be  post- 
poned until  the  Sittings  after  the  then  next  Michaelmas 
Term.     That  Johanna  Wagner  refused  to  be  examined 
mitil  she  should  return  to  Berlin^  where  her  home  was, 
and  whence  she  was  to  be  absent  till  November  1853, 
and  stated  her  willingness  to  be  examined  there.     The 
plaindff  joined  in  the  commission,  which  was  settled 
and  signed,  as  approved  of,  by  his  attorney.     The  com- 
missian  was  addressed  to  Abraham  Haywardy  Esq.,  one 
of  her  Majesty's  counsel,  and  was  annexed  to  the  affi- 
davit, together  vrith  Mr.  Hayward\  return.    From  these 
documents,  and   the  affidavit,  it  appeared    that   Mr. 
Hojfward  arrived    in  Berlin  on    3d  November    1853. 
lliat  it  then  appeared  that  a  difficulty  was  likely  to 
arise  from  the  Prussian  law  not  allowing  an  oath  to  be 
administered  to  a  Prussian  subject  otherwise  than  in  the 
Prussmn  form,  and  by  a  Prussian  judge  or  functionary. 
Johanna  Wagner  was  a  Prussian  subject     The  commis- 
sion appointed  Mr.  Haywardy  and  gave  him  ^'fuU  power 
tad  authority,  diligently  to  examine  and  cross-examine 
tlie  vritnesses  viv&  voce,  to  be  produced  before  you  on 
the  part  of  the  plaintiff  and  defendant,  *'  to  cause  the 
said  witnesses  to  come  before  you,  at  Berlin^  and  then 
and  there  examine  and  cross-examine  each  of  them 
upon  their  respective  corporal  oath  or  affirmation  first 
taken  before  you  according  in  the  form  of  their  several 
religions,  in  the  form  of  oath  firstly  indorsed  hereupon. 
And  that  you  do  take  such   their  examinations,  and 

1  2 


116  HILARY  TERM. 

1864.  reduce  them  into  writing  on  paper  or  parchment;  and, 
L^j^gy  when  you  shall  so  have  taken  them,  you  are  to  send 
Q^^  the  same  ¥rithout  delay  to  the  office  of  the  masters  of 
this  Honorable  Court"  &c.  (as  usual).  That  he  should 
take  the  oath  thirdly  endorsed  on  the  commission ;  and 
that  all  clerks  employed  in  taking,  &c.  the  depositions 
should  take  the  oath  secondly  endorsed;  and  that,  in 
the  event  of  an  interpreter  being  employed,  such  inter- 
preter should  take  the  oath  fourthly  endorsed.  Mr. 
HaytDord^  upon  being  apprized  of  the  difficulty  above 
mentioned,  consulted  a  Prusdan  lawyer  of  eminence, 
the  Justiz-rath  Geppert,  and  ascertained  fix>m  him  that 
it  would  be  impossible  to  proceed  in  the  due  execution 
of  the  commission  without  the  aid  and  formal  authoriza- 
tion of  a  Pnusian  Court  After  consultation  at  Mr. 
Crepperfs  chambers,  it  was  agreed  that  a  petition  from 
Mr.  Haytoard  should  be  presented  to  the  Royal  Prus- 
sian  City  Court  by  Mr.  Geppert.  A  translation  of  the 
petition  was  set  out  in  the  return.  It  stated  the  facts 
of  the  lawsuit  and  the  commission  (of  which  a  German 
translation  was  appended),  and  that  the  witnesses  were 
resident  at  Berlin  and  subject  to  the  jurisdiction  of  a 
Royal  City  Court ;  and  it  proceeded  as  follows.  "  To 
enable  me  to  fulfil  my  commission,  I  most  respectfully 
request  a  Royal  City  Court  to  appoint  a  judge  who, 
according  to  my  direction,  in  my  presence,  shall  swear 
the  said  witnesses  in  the  form  of  oath  prescribed  in  my 
commission,  and  let  the  further  proceeding  take  place 
before  us.  According  to  the  English  law,  it  is  necessary 
that  the  oath  be  taken  before  the  examination  of  the 
witnesses.  The  oath  is  therefore  framed  in  this  sense. 
The  examination  takes  place  after  the  administration  of 
the  oath  in  this  way,  viz.:    that  the  counsel  for  the 
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producer  puts  the  questions  to  be  answered  by  the  wit-        1864. 
nesses,  and  the  counsel  for  the  other  party  the  cross       Loul^x 
questions.     The  questions  and  cross  questions,  as  well         q^^ 
as  the  answers^  are  taken  down  in  writing  by  a  sworn 
clerk,  which,  in  the  present  case,  in  which  the  witnesses 
do  not  understand  the  English  language,  will  be  done 
through  the  medium  of  a  sworn  interpreter.     The  clerk 
and  the  interpreter  have  been  sent  hither  from  England. 
Both  are  English  subjects.     There  will  therefore  be  no 
obstacle  to  my  administering  to  them  the  oaths  prescribed 
in  my  commission.'' 

The  petition  was  granted  by  the  President ;  and  Mr. 
Dkttrich^  a  judge  of  the  City  Court  {Stadt-gericht\  was 
named  to  administer  the  requisite  oaths  to  the  Prussian 
witnesses,  and  to  watch  the  proceedings. 

The  commission  was  opened,  before  Mr.  Haytoard^ 
on  14th  November.  Mr.  Diettrick  and  the  counsel  for 
the  plaintiff  and  defendant,  and  the  defendant  himself, 
were  present,  with  others,  including  a  Prussian  lawyer 
of  eminence  who  was  the  legal  adviser  of  Johanna  Wiagnery 
the  witness  called  by  defendant  before  the  commission. 
Before  the  examination  of  this  witness  commenced, 
Mr.  Diettrich  stated  that,  according  to  the  Prussian 
law,  one  vritness  could  not  be  present  during  the 
examination  of  another,  nor  either  party  during  the 
examination  of  any  witness.  The  defendant  accord- 
ingly left  the  room,  his  counsel  protesting,  and 
althongh  Mr.  Haywardy  as  he  now  returned,  <<  stated 
that,  according  to  English  law,  the  parties  to  a  suit 
were  entitled  to  be  present."  The  return  stated : 
"I  then  read  over  to  Miss  JVagner  the  oath  firstly 
endorsed  upon  the  said  commission ;  and  it  was  trans- 
lated to  her  into  German  by  the  sworn  interpreter:  but 
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1854.  Mr.  Diettrieh  refused  to  kt  her  be  sworn  in  the  EngUsh 
LiTMLrr  mode,  and  also  refused  to  allow  the  concluding  words 
G^  '  So  help  me  God,'  and  the  kissing  of  the  sacred  volume, 
to  be  replaced  by  the  Prussian  form  of  adjuration :  but 
he  administered  to  her^  in  a  form  which  she  declared 
binding  on  her  according  to  her  religion,  an  oath  to  tell 
the  simple  truth,  and  neither  to  conceal  or  add  anything 
to  the  truth  in  the  course  of  her  examination  in  the 
case.  Having  been  thus  sworn,  she  stated,  in  answer 
to  questions  put  to  her  through  the  interpreter,"  &c. : 
some  questions  and  answers  were  then  set  ouL  The 
return  then  proceeded  as  follows.  ^At  this  point  of 
the  examination,  a  paper  writing  was  produced  and 
shewn  to  the  witness ;  and  she  was  asked  whether  the 
signature  Johanna  Wagner,  which  appeared  upon  it,  was 
in  her  handwriting:  whereupon  Mr.  Diettrieh  interfered, 
and  stated  that  the  question  could  not  be  put  without 
some  preliminary  speciBcation  of  the  document  as  re- 
quired by  the  Prussian  practice  or  rules  of  evidence : 
and  he  prevented  the  witness  from  answering  it. 
Hereupon  Mr.  Huddlestan,  as  counsel  for  the  plaintiff, 
formally  protested  against  the  interference  of  Mr.  Diet- 
trichf  and  insisted  that  the  examination  would  be  invalid 
unless  it  was  conducted  according  to  the  English  practice 
and  rules  of  evidence,  as  laid  down  by  the  EngUsh  com- 
missioner. Mr.  Creasy,  as  counsel  for  Mr.  Gye,  concurred 
in  this  protest:  and  I  then  repeatedly  and  distinctly 
pointed  out  to  Mr.  Diettrieh  that  it  was  quite  impossible 
for  me  to  perfortn  my  duty  if  he  persevered  in  such  a 
course  of  interposition.  I  called  his  attention  to  the 
petition  which  had  been  granted  by  the  President ;  and 
I  requested  him  to  observe  that,  as  the  Prussian 
tribunals  had  no  question  to  try  in  connection   with 
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the  case,  hb  proper  duty  was  and  could  be  nothing        1854. 
more  than  to  take  care  that  nothing  was  done  in  trans-       Lumley 
gression  or  violation  of  the  Prussian  law.     I  also  more         q^'^ 
than  once  remarked  to  him  that  the  individual  question 
was  not  the  real  matter  in  dispute ;  but  that  the  object 
of  the  protest  was  to  have  it  settled  definitively  whether 
the  examination  was  to  be  conducted  according  to  the 
Prussian  practice  and  rules  of  evidence,  as  laid  down 
by  him,  or  according  to  the  English  practice  and  rules 
of  evidence,  as  laid  down  by  me.     He,  notwithstanding, 
persevered  in  what  appeared  to  me  a  misconstruction  of 
his  authority :  and,  as  the  counsel  on  both  sides  refused 
to  continue  the  examination  unless  it  was  left  under  my 
direction,  the  examination  was  provisionally  suspended; 
and  Mr.  Geppert  was  again  consulted  as  to  the  best  mode 
of  enabling  the  commission  to  be  executed  effectively 
and  without  the  interference  of  a  Prussian  judge.     Mr. 
Geppert  was  of  opinion  that,  the  oath  having  been  duly 
administered  according  to  the  Prussian  law,  the  exa- 
mination might  proceed  without    the   presence  of  a 
Prussian  judge,  provided  the  witness  appeared  volun- 
tarily and  was  content  to  submit  to  such  examination." 
Mr.  Hayward  afterwards  received  a  letter  from  Johanna 
WagncTy  declining  to  be  examined  by  other  than  a 
Prussian  judge.     The   defendant's  solicitor   thereupon 
informed  Mr.  Hay  ward  (on  15  th  November)  that  he 
was    unable    to   procure    the    attendance   of  Johanna 
Wagnery  and   that    no    witnesses  could   be   produced 
before  Mr.  Hayward  as  commissioner. 

The  affidavit  also  stated  that  Mr.  Diettrich,  at  the 
examination  of  the  same  witness,  forbade  a  question 
to  be  put  which  Mr.  Hayward  pronounced  to  be  a  fit 
and  proper  question:   whereupon  Mr.  Huddkstonj  the 
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ia>4.  coonsei  for  plaintiff  objected  to  the  interference  of  Mr. 
j^jji^^^  Diettriehj  whose  direction  the  witness  obejed,  and  not 
that  of  Mr.  Haymard:  and  Mr.  Creasy^  the  counsel  for 
the  defendant,  admitted  the  force  of  the  objection,  and 
stated  that  he  considered  it  oseless  to  pot  further 
questions  under  the  PntssiaM  jodge  s  controoL  It  was 
further  deposed  that  Jokatma  Wagmr  had  expressed 
her  willingness  to  gire  evidence,  if  examined  by  a 
Prussian  jodge:  and  the  deponent  believed  that  she 
would  do  so,  if  a  commisraon  for  that  purpose  were 
directed  to  the  Royal  Prussian  City  Court  of  Berlin. 
That  the  deponent  afterwards  laid  a  case  before  the 
said  Justiz-rath  Gqfperi,  as  to  the  mode  of  taking  evi- 
dence according  to  the  laws  of  Prussia^  and  obtained 
his  opinion  thereon,  a  translation  of  which  was  annexed 
to  the  affidavit.  In  this  opinion  Mr.  Geppert  stated  that 
the  Prussian  law  of  evidence  placed  the  examination  of 
witnesses  entirely  in  the  hands  of  the  jodge,  who  was  to 
be  furnished  with  a  statement  of  the  circumstances  out 
of  which  the  suit  had  arisen,  and  of  the  qoestions  of 
fact  which,  according  to  the  declarations  of  the  parties, 
remained  in  dispote,  and  which  the  examination  of  the 
witnesses  was  intended  to  settle :  bot  that  the  Prussian 
law  did  not  restrict  the  jodge  in  reference  to  the  mode 
in  which  he  might  pot  the  qoestion :  that  nothing 
**  opposes  his  taking  into  careibl  consideration  the 
motions  of  the  coonsei  of  the  parties;  on  the  contrary," 
a  regolation  of  the  Prussian  law  **  explicitly  chaiges 
him  to  do  so.^  That  *^  the  coonsei  of  the  parties 
have  also  the  right  to  hand  to  him  written  memoirs, 
setting  forth  those  points  which  they  wish  to  see  more 
particolarly  attended  to  in  the  examination  of  the  wit- 
nesses.    Whether  this  be  done"  <*in  the  form  of  special 
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questions  or  motioDs  is  a  matter  of  indifference,  as  the  J  854. 
law  does  not  prescribe  a  de6nite"  "form;  but,  with 
regard  to  the  material  tenor"  "of  the  questions,  the 
rules  of  Court"  "  make  it  incumbent  upon  the  counsel 
of  the  parties  not  to  perplex  the  witness  through  captious 
questions  or  suggestions,  or  to  induce"  "  the  witness  to 
make  incorrect"  "statements"  That  "this  rule  applies 
to  the  counsel  for  both  parties  On  the  other  hand,  the 
Prussian  law  of  evidence"  "  knows  no  cross-examination 
by  the  counsel  of  the  parties,  and  can  accordingly  con- 
tain no  rules  on  the  point  as  to  what  questions  are  or 
are  not  permitted  in  such  cross-examination.  In  the 
examination  with  which  the  Prussian  rules  of  Court 
charge  the  judge,  every  .question  is  permitted  which 
purports"  "  to  ascertain  the  true  knowledge  of  the  wit- 
nesses ;  and  only  those  questions  are  prohibited  which 
tend  to  perplex  the  witness,  or  to  induce  them  to  make 
untrue  statements." 

The  affidavit  of  the  defendant's  attorney  further  stated 
that,  in  consequence  of  information  obtained  at  Berlin, 
he  went  to  Hamburgh,  and  there  saw  a  witness  whose 
evidence  he  believed  would  be  material,  but  who  refused 
to  go  to  England,  stating  at  the  same  time  his  willingness 
to  give  evidence  before  a  commissioner  at  Hamburgh. 
That  the  deponent  was  informed,  by  an  eminent  lawyer 
at  Hamburgh,  "that  there  would  be  no  difficulty,  by 
reason  of  any  interference  of  the  courts  or  authorities 
there ;  but  that  a  commission  issuing  out  of  the  Court 
of  Queen's  Bench  might  be  addressed  to  him  as  com- 
missioner, and  that  the  return  thereto  might  be  made 
by  him  without  any  difficulty,  if  the  examination  of  the 
witness  or  witnesses  were  by  written  interrogatories." 
The  attorney  further  deposed  that  the  witnesses  referred 
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18S4.  ^  ^^'^^  ^U  resident,  respectively,  at  Berlin  and  Hawt- 
bmyh,  oot  of  the  jurisdiction  of  this  Court,  and  would, 
as  he  believed,  still  remain  so  for  some  weeks  to  come. 


Lmixf 

▼. 


Sb  F.  Tkmger^  Hoggvu  and  J.  W.  HuddkUm  now 
sliewed  cause.  The  plaintiff  is,  at  any  rate,  not  le^Km- 
able  fcr  the  fiulnre  of  the  first  commission :  it  does  not 
appear  that  he  reqoiied  to  examine  any  witnesses:  it  is 
tme  that  he  joined  in  the  commission;  bat  that  was  done 
to  entitle  him  to  cross-examine,  a  doubt  having  been 
sngBested,  on  the  aothority  of  M^Comibie  v.  AMtim(a\ 
whether  he  would  not  have  been  precluded  finom  so 
doing  if  he  had  not  joined.  The  fiulure  was  occasiooed, 
ki  some  sense,  by  the  ddendant,  who  ought  to  have 
obtained  infiirmatioQ  as  to  the  PruMnam  law,  which,  it 
DOW  appear^  is  entirely  <^>posed  to  the  EngBMk,  in  not 
allowing  examination  or  cross-examination  by  counsel, 
and  in  preventiii^  examination  as  to  handwriting. 
These  are  important  difierences,  which,  indeed,  seem 
to  render  it  altogether  impossible  to  carry  out  the 
provisions  <^  staL  1  fF.  4.  c.  22.  $.  4.,  if  the  exami- 
nation must  be  conducted,  not  by  the  Englith  com- 
missioner, but  by  a  Prussian  judge  acting  according 
to  his  own  law,  vrhich  substantially  differs  fi'om  the 
£ngKA,  Upon  the  defendant's  aflSdavit,  it  iq>pearB 
that  any  commission  to  Berlin  must  fail,  upon  these 
grounds;  and  the  Court  will  not  direct  that  to  be  done 
whidi  must  be  abortive.  But,  if  a  commission  is  to 
issue,  can  it  go  to  a  Prussian  judge?  And,  if  it  does 
not,  how  can  the  Prussian  judge  have  any  power,  which 
vrill  give  validity  to  the  proceeding,  so  as  to  make  the 
evidence  admissible?     In  C%  v.  Stephenson  (b)  this 

(«)  6  Seeifa  N.  R.  923.  (6)  Z  A.  ^  E.  807. 
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Court  directed  a  commission  to  be  directed  to  the  1854. 
members  of  the  Hamburgh  Court  of  HandeUgericht ;  lumlby 
but  this  was  meant  by  the  Court  to  be  directed,  not  to  q^^^ 
the  Hamburgh  Court,  but  to  the  individuals  composing 
it,  as  appears  by  the  remark  of  Patteaon  J.  in  the  second 
case  of  Clay  v.  Stephenson  {a\  [Lord  Campbell  C.  J. 
Possibly  the  Prussian  judge,  though  acting  under  the 
Prttssian  law,  may  still  do  so  as  in  execution  of  our 
commission.]  The  statute  does  not  authorize  the  taking 
of  any  examination  except  in  conformity  with  English 
law;  and  this  Court  has  therefore  no  jurisdiction  to 
direct  a  commission  to  act  upon  rules  contravening  the 
English  law.  [Lord  Campbell  C.  J.  By  sect.  4  we  may 
^^  give  all  such  directions  touching  the  time,  place,  and 
manner  of  such  examination,"  *^  and  all  other  matters 
and  circumstances  connected  with  such  examinations, 
as  may  appear  reasonable  and  just"]  According  to  Mr. 
Gepperfs  account  of  the  Prussian  law,  hearsay  evidence 
might  be  admitted  at  the  discretion  of  the  judge. 
[Lord  Campbell  C.  J.  I  do  not  know  that  there  is  any 
violation  of  justice  in  requiring  the  questions  to  be  put 
through  the  judge :  at  a  court  martial,  where  justice  is 
very  carefully  dispensed,  the  questions  are  put  through 
the  president.]  At  any  rate,  the  defendant  must  pay  the 
costs  of  the  previous  commission ;  Boelen  v.  Melladew  (b). 
Then,  as  to  the  commission  to  Hamburgh,  it  appears 
probable  that  similar  difficulties  will  arise :  the  witnesses, 
coming,  it  may  be,  from  different  German  states,  may  be 
called  on  to  give  evidence  in  conformity  with  as  many 
different  systems  of  law.  [Erie  J.  By  sect  *7  of  stat. 
1  fV.  4.  c,  22.  any  person  wilfully  giving  false  evidence 

(a)  1  A,fy  E.  185.  188.  (6)  10  Com.  B.  898. 
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18S4.  is  indictable  for  perjtuT:  how  could  that  be  made 
jjfj^axr  applicabk  to  the  case  of  a  fixeigner  giving  eridence 
^^  according  to  foreign  law  in  foreign  parts?]  That  creates 
a  material  difficulty:  but  it  may,  perhaps,  be  answered, 
on  the  other  dde,  that  this  difficulty  applies  to  all  evi- 
deuce  giren  in  a  foreign  country.  \^Cramptom  J.  The 
section  certainly  seems  to  be  inapplicable  where  no  oath 
or  affirmation,  according  to  om*  law,  is  taken.]  The 
difficult  at  any  rate  shews  the  importance  of  watching 
the  proceeding  very  strictly. 

Sir  ^  .^  i?.  CoeUnarti,  Attorney  General,  contnk. 
The  Berlin  commission  must  be  addressed  to  a  judge 
there;  otherwise  the  proceeding  will  be  ill^al  by  the 
/Vaccfum  law.  In  this  there  is  nothing  inconsistent  with 
the  statute :  and  indeed,  upon  the  principles  maintained 
on  the  other  side,  it  is  not  easy  to  see  how  a  commission 
can  be  executed  without  Her  Majesty's  dominions.  Tlie 
mode  of  examination  may  vary  from  the  EngKsh  ;  but 
probably  it  will  turn  out  that  there  is  sufficient  identity 
of  principle  between  the  two  systems  to  render  the 
details  unimportant ;  or  at  any  rate  the  difference  may 
be  one  only  of  degree.  [Lord  Campbell  C.  J.  The 
statute  will  reach  a  British  subject  committing  peijury 
in  a  foreign  country.  We  certiunly  do  legislate  so  as 
to  make  some  acts  done  in  foreign  countries  penal  here, 
as  in  the  cases  of  murder  and  slave  trading.  But  then 
our  l^islation  applies  only  to  British  subjects.]  In  all 
civilized  countries  there  is  some  punishment  for  wilful 
false  evidence ;  in  Boelen  v.  MeOadew  (a)  there  was  an 
affidavit  as  to  the  Danish  practice  in  this  respect     The 

(a)   10  Com.  B.  898. 
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difficulty  which  occurred  in  Clay  v.  Stephenson  {a)  is  ]854. 
met  by  the  alternative  suggested  in  the  rule ;  and  this  Lumley 
is  in  conformity  with  the  precedent  in  Ponrford  v. 
(y  Connor  (b).  The  Court  has  to  determine  whether 
the  convenience  of  granting  this  application  does  not 
outweigh  the  inconvenience.  [Creasy  and  WUles^  on 
the  same  side,  were  stopped  by  the  Court.] 

Lord  Campbell  C.  J.  The  commission  prayed  for 
may  issue  on  payment  of  the  costs  of  the  first  commission. 
I  should  be  desirous  of  giving  efiect  to  the  defendant's 
application,  if  we  can ;  for  otherwise  important  evidence 
will  be  excluded.  It  is  obvious  that  the  evidence  of 
Johanna  Wagner  must  be  material  (c).  Then  have  we 
the  power?  As  at  present  advised,  I  think  we  have. 
We  should  send  the  commission,  not  to  the  foreign 
Court,  but  to  some  of  the  individual  members  who 
constitute  that  Court  It  is  objected  that  the  Prussian 
mode  of  conducting  examinations  is  erroneous,  according 
to  the  principles  of  our  law.  Giving  to  this  objection 
all  its  weight,  I  think  it  ought  not  to  prevail  We 
cannot  assume,  upon  the  materials  before  us,  that  in  fact 
there  will  be  any  thing  done  or  omitted,  contrary  to  the 
law  of  England,  If,  when  the  examinations  are  returned, 
they  appear  on  their  face  to  have  been  taken  contrary 
to  English  law,  or  if  extrinsic  evidence  be  given  that 
this  has  occurred,  the  objection  may  be  taken  at  Nisi 
priiis.  And,  again,  if  we  are  exceeding  our  power  in 
issuing  this  commission,  a  bill  of  exceptions  may  be 
tendered  at  Nisi  prills,  and  the  opinion  of  the  House 

(a)  2  A.^  E.  807  \  1  A,  ^  E.  185. 

{h)  6  A/.§-  IF.  673. 

(c)  See  the  declaration ;  Lundty  ▼.  Gye,  2  £.  ^  B.  216. 
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1854.  of  Lords  maj  be  taken.  I  think,  therefore,  that  we  shall 
jjnnrr  ^o  Well  to  iSBue  the  commission.  As  to  the  mode  of 
Q^^  hearing  the  examinations,  that  cannot  alone  be  made 
an  objecti<Mi.  If  improper  questions  are  admitted,  or 
proper  questions  not  allowed  to  be  put,  the  Judge  who 
tries  the  case  may  repudiate  the  evidence,  either  wholly 
or  in  part,  as  the  case  ma;  be.  I  i^ree  with  the  decision, 
in  BoeUn  t.  MtOadew  (a\  that  the  costs  of  the  previous 
commission  must  be  p^d  by  the  defendant. 

CoLEBiDGB  J.  I  am  of  the  same  opinion.  The 
question  is  one  of  much  novelty,  and  of  immense 
importance.  I  own  that  I  am  much  influenced  by  my 
Lord's  alignment,  that  by  issuing  this  commis^on  we 
put  the  question  into  a  course  for  reviewal,  whereas,  by 
refusing  it,  we  should  conclude  the  question  at  once. 
No  doubt  we  are  issuing  a  commission  to  take  examina- 
tions upon  oath  at  a  place  out  of  our  jurisdiction.  The 
objections  are :  first,  that  we  have  no  jurisdiction  in  the 
place ;  secondly,  that  the  commission  will  be  ill  executed. 
As  to  the  first  objection,  it  might  be  made  to  any  com- 
mission to  be  executed  abroad :  whatever  is  done  abroad 
must  be  voluntary.  As  to  the  second  objection,  I  cannot 
say  I  attach  much  weight  to  it  Either  the  examinations, 
when  returned,  will  not  be  receivable,  and  the  Judge  at 
Nisi  priiis  will  exercise  his  judgment  in  rejecting  them, 
or  they  will  satisfy  the  requisites  of  Enghsh  law.  We 
cannot  anticipate  that  fiiults  will  occur  which  will  make 
the  whole  void.  But  then  it  is  said  that  the  Pruuian  law 
of  evidence  is  objectionable.  What  do  we  ourselves  do  ? 
In  questions  of  life  and  death  we  receive  the  evidence 

(a)  10  Cam.  B,  898. 
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of  an  absent  witness,  if  he  is  so  ill  as  to  be  unable  to        1854. 
attend  (a) :    in   that  case,   his  deposition   is  admitted.       lumlby 
And  is  not  the  suggested  mischief  much  exaggerated?        q^'^ 
The  effect  of  the  evidence  is  open  to  the  remarks  which 
counsel  may  make  to  the  jury,  as  to  the  peculiar  circum- 
stances under  which  it  has  been  taken.     On  the  balance 
of  convenience  and  inconvenience,  I  think  we  ought  not 
to  refuse  this  application. 

Erle  J.  I  think  the  commission  ought  to  issue. 
Any  examinations  taken  before  any  commissioners  are 
within  the  statute ;  they  may  therefore  be  taken  before 
any  person  described  by  name  or  office.  It  is  most 
important  not  to  exclude  evidence.  Does  the  fact  that, 
on  the  first  commission,  the  examination  was  conducted 
according  to  the  Prussian  law  of  evidence  raise  a  pre- 
sumption that  truth  will  be  prejudiced?  In  my  opinion 
it  does  not  If  any  thing  is  done  contr^  to  the  law 
of  Enfflandf  the  objection  may  be  raised  at  Nisi  priiis. 

Cromfton  J.  We  clearly  have  power  to  issue  this 
commission,  under  stat  1  fF.  4.  c.  22.  s.  4.  I  agree  to 
the  distinction,  insisted  on  by  Mr.  Justice  Pattesan  in 
Clay  V.  Stephenson  (&),  that  it  should  be  directed  to 
individuals,  not  to  a  Court,  and  must  be  executed  by 
the  commissioners  as  individuals,  except  so  far  as  the 
mode  of  taking  the  oath  is  concerned,  as  to  which  no 
objection  appears  now  to  be  made.  The  Attorney 
General  very  properly  points  out  that  the  question  is 
as  to  the  balance  of  convenience  and  inconvenience. 
The  case  comes  back  to  the  ordinary  practice :  if  any 

(a)  See  stat.  11  &  12  Viet,  c.  42.  •.  17. 
(6)  1  A,^  E,  188. 
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evidence  be  improperly  received  or  refused,  the  objection 
may  be  taken  at  Nisi  priiis. 

Lord  CABfPBELL  C.  J.  We  should  like  to  see  the 
commission,  before  it  issues:  it  should  be  so  framed  as 
not  to  intimate  any  thing  like  disrespect  to  the  foreign 
authorities.  Let  it  be  drawn  in  four  days,  returnable 
in  a  month,  with  power  to  a  Judge  at  chambers  to 
extend  the  time. 

No  rule  was  ever  drawn  up. 


Saturday, 
January  14th. 


EbenSzer  Alston  against  John  Grant  and 
Daniel  Grant. 


If  the  owner 
of  lind,  on 
which  is  a 
house,  con- 
stnict  on  the 
other  part  of 
the  land  a 
sewer,  and  let 
the  house,  and 
afterwards,  by 
reason  of  Uie 
original  fiuilty 
constmction  of 
the  sewer,  and 
the  continued 
user  of  it  b^ 
the  owner  in 


such  a  faulty 
state,  the  house 
is  injured,  the 
owner  is  liable 
to  his  lessee  for 
keeping  and 
continuing  the 
sewer  so  con- 
structed. 


^H£  first  count  alleged  that,  before  and  at  the  time 
of  the  committing  of  the  grievances  next  mentioned, 
plaintiff  was  possessed  of  a  house,  with  a  cellar  under 
the  same,  and  thereto  belonging,  situate  at  &c.,  and  in 
which  said  house  and  cellar  plaintiff  then  carried  on  his 
trade  of  a  grocer.  And,  whereas,  before  the  time  of 
the  committing  of  the  said  grievances,  defendants  had, 
for  their  own  accommodation  and  convenience,  made 
and  constructed,  and  at  the  time  of  the  committing  of 
the  said  grievances  kept  and  continued,  so  made  and 
constructed,  a  certain  sewer  or  watercourse,  in  and 
under  a  certain  street  or  highway  near  to  the  said  house 
and  cellar  of  plaintiff,  and  which  said  sewer  or  water- 
course was,  at  the  time  of  the  committing  &c.,  under 
the  management  and  control  of  the  defendants,  and 
into  which  said  sewer  or  watercourse  defendants,  from 
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time  to  time,  before  and  at  the  time  of  the  committing  i854. 
&C.,  caused  and  permitted  large  quantities  of  water  to  Alston 
flow,  which  said  water  then  flowed  and  passed  in  and  q^^^ 
along  the  said  sewer  or  watercourse,  and  near  to  the 
said  cellar  of  plaintifi^,  of  all  which  defendants,  before 
and  at  the  time  of  the  committing  &c,  had  notice: 
yet  defendants,  not  regarding  their  duty  &c.,  so  negli- 
gently, insufficiently  and  improperly  made  and  con- 
structed the  said  sewer  or  watercourse,  and,  at  the  time 
of  the  committing  &c.,  kept  and  continued  the  same  so 
n^ligently,  insufficiently  and  improperly  made  and 
constructed,  and  in  such  an  insufficient  and  improper 
state,  and  did  also,  at  the  said  time,  so  negligently  and 
improperly  manage  the  said  sewer  or  watercourse,  and 
cause  and  permit  such  large  and  unreasonable  quantities 
of  water  to  flow  into  the  same,  that,  on  5th  February 
1851,  divers  large  quantities  of  water  penetrated  and 
burst  through,  and  flowed  out  of  and  from,  the  said 
sewer  or  watercourse  of  defendants  into  the  said  cellar 
of  plaintifi;  and  then  greatly  damaged  and  injured  the 
same,  and  also  then  damaged  and  destroyed  divers  large 
quantities  of  groceries  and  other  goods  of  plaintifi^  then 
lawfully  being  in  the  said  cellar,  in  the  way  of  the 
plaintiffs  said  trade. 

There  was  a  second  count  making  a  similar  complaint 
as  to  two  houses  of  plaintifi^,  laying  the  damage  by  the 
water  on  4th  February ^  1852. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Erk  J.,  at  the  Liverpool  Summer 
Assizes,  1853,  it  appeared  that  the  defendants  were 
owners  of  two  houses  occupied  by  the  plaintiff  as  their 
tenant;  he  having  taken  from  them  one  house  in  1845, 

VOL.  III.  K  E.    &   B. 
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1854.  and  the  other  in  the  summer  of  1851.  About  twenty 
j^^^Q^  years  ago,  the  defendants,  for  their  own  accommodation 
and  convenience,  constructed  a  sewer,  which  carried  off 
the  water  from  a  reservoir  belonging  to  them :  and  they 
had  since  then  kept  and  continued  it  for  their  own 
accommodation  and  convenience,  down  to  the  February 
of  1852.  In  February  1851,  the  water  from  this  sewer 
flowed  into  the  cellars  of  the  house  so  constructed, 
occupied  by  the  plaintiff;  and  again,  in  February  1852, 
the  water  flowed  into  the  cellars  of  both  the  houses  then 
occupied  by  him.  On  each  occasion,  much  damage  was 
done  by  the  water :  and,  for  the  plaintiff,  it  was  con- 
tended that  this  was  owing  to  the  faulty  construction  of 
the  sewer.  The  counsel  for  the  defendants  contended 
that,  even  supposing  this  to  be  so,  the  plaintiff  had  no 
cause  of  action  against  the  defendants,  he  having  taken 
the  houses  from  them  with  all  their  faults,  and  it  not 
being  suggested  that  he  was  ignorant  of  the  state  of  the 
sewer.  The  learned  Judge  desired  the  jury  to  say 
whether  the  sewer  was  constructed  with  proper  care 
and  skill ;  and  they  found  that  it  was  not.  His  Lord- 
ship then  directed  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term,  1853,  Knowles  obtained  a  rule 
Nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Hugh  Hill  and  J,  A.  Russell  now  shewed  cause.  It 
may  be  questioned  whether  the  plea  lets  in  the  objection 
urged  for  the  defendants.  But,  on  the  general  merits, 
the  defendants  are  responsible.  The  plaintiff,  though 
he  had  but  a  limited  interest  derived  from  the  defend- 
ants, had,  during  the  continuance  of  such  interest,  the 
same  right  against  them  as  he  would  have  had  if  he  had 
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purchased  the  fee  fW>iii  them.     In  Tenant  v.  Goldwin  (a),        1854. 

where  it  was  decided  that  the  owner  of  a  house  may       Alston 

maintain  an  action  against  the  ownev  of  the  adjacent       Orant. 

house  for  default  of  a  party  wall  between  the  two  which 

the  latter  is  bound  to  repair.  Lord  Holt  says :  '^  If  a  man 

has  two  houses  contiguous,  and  one  has  a  house  of  office, 

which  is  separated  from  the  cellar  of  the  other  by  the 

wall,  which  keeps  in  the  filth  of  the  house  of  office,  and 

he  sell  that  house,  the  vendee  must  keep  in  the  filth  of 

the  house  of  office,  so  as  it  shall  not  run  in  upon  the 

other  house :"  and  he  adds :  '^  and  it  would  have  been 

all  one  if  the  vendor  had  sold  the  house  with  the  cellar, 

then  he  must  have  kept  the  wall  of  the  house  of  office 

so  as  to  have  kept  the  filth  in  ;  for  every  man  must  take 

care  to  do  his  neighbour  no  damage."    There  can,  as  to 

this,  be  no  difference  between  letting  and  selling.     The 

general  principle,  that  no  one  shall  derogate  firom  his 

own  act,  applies.     The  right  of  an  occupier  to  recover 

against  his  neighbour  for  negligence  occasioning  damage 

is  illustrated  by  Vaughan  v.  Menlove  (ft).     In  Cooper  v. 

Barber  (c)  Lawrence  J.   held  that,  if  an  owner  of  land 

has  had  immemorially  a  watercourse  whence  the  water 

penetrates  into  his   neighbour's  soil,  doing  no  visible 

harm,   and   the   neighbour  afterwards   builds   a  house 

which  is  injured  by  the  water,  an  action  lies. 

Knowles  and  Hollajidy  contra.  No  time  can  be  pointed 
out  at  which  the  defendants  did  an  unlawful  act.  They 
had  a  right  to  make  the  sewer,  however  faultily,  while 
it  injured  only  their  own  property :  and  they  were 
entitled  to  subject  the  two  houses,  before  they  were  let, 

(a)  2  Ld,  Raym,  1089;   5.  C.  I  Salk.  21,  360.         (6)  3  New  Ca,  468. 
(c)  3  Taunt.  99. 

K    2 
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1854.        t^  ^^^  inconvenience.     They  incurred  no  new  duly  by 
aJ]^^JJ      letting    the    houses.      In   Gale    on   Easements^    p.    51 
Grant       ^^^  edit.),  it  is  saM,  speaking  of  servitudes :  "  To  clothe 
with  right  this  permanent  alteration  of  the  qualities  of 
two  heritages,  the  consent  of  the  owner  of  the  servient 
tenement,  in  the  manner  appointed  by  law,  is  necessary ; 
but  where  the  land  benefited  and  the  land  burthened 
belong  to  the  same  owner,  he  may  change  the  qualities 
of  the  several  parts  at  his  will,  and  his  express  volition 
evidenced  by  his   acts   must  at  least   be  as  effectual 
to  impress  a  new  quality  upon  his  inheritance  as  the 
implied  consent  arising  from  his  long  continued  acqui- 
escence.''    Suppose  a  man,  having  a  manufactory  which 
would  be  a  nuisance  to  any  one  dwelling  on  his  land, 
but  to  no  one  else,  lets  off  a  part  of  the  land :  can  the 
lessee  complain  of  the  nuisance  ?     [Lord  Campbell  C.  J. 
Do  you  suppose  the  nuisance  to  arise  from  an  improper 
use  of  the  manufactory  ?]     Suppose  it  improper,  so  far 
as  concerns  the  creaUon  of  the  nuisance.     The  lessor 
of  a  house  is  not  bound,  as  between  himself  and  his 
lessee,  to  perform  all  the  repairs  which  he  cannot  call 
on  the  lessee  to  perform  ;    Arden  v.  Putten  (a) :    nor, 
though  he  must  not  practice  deceit,  is  he  bound  to  dis- 
close to  his  lessee  the  ruinous  state  of  the  house,  unless 
indeed  he  knows  that   the  lessee  takes  the  house  in 
consequence  of  a  belief  that  it  is  sound ;  Keates  v.  Earl 
Cadogan  (ft),  Hart  v.   Windsor  (c).     If  the  defendants 
here  had  bought  the  house  while  their  sewer  existed, 
the  union  of  the  property  would  have  put  an  end  to 
any  right  of  the  purchased  house  to  be  protected  from 
the  sewer:  then,  if  the  house  were  let  again,  it  would 

(a)  10  M.^  r.  321.  (ft)  10  Com,  B.  691. 

(c)  12  Af.  ^  ir.  68. 
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be  let  without  the  right ;  Robins  v.  Barnes  (a).     The        1854. 
decision  in  Tenant  v.  Goldwin  (ft)  is  inapplicable :   but       Alston 
Lord  HoWs  dictum  is  relied  on.     PonibI;,  in  the  case       gbI'nt 
of  a  privy,  where  the  nuisance  is  augmented  bj  con- 
tinual new  creation  of  6Ith,  the  law  may  be  as  there 
suggested :  Mr.  Gale,  however,  appears  to  consider  the 
dictum  as  questionable,  on  the  principles  oi  English  law, 
and  suggests  that  it  was  founded  on  the  civil  law.     The 
defendants  were  bound  to  keep  the  sewer  in  as  good 
repair  as  it  was  in  at  the  time  of  the  letting :  but  that 
duty  does  not  carry  with  it  a  liability  to  make  it  more 
sound  than  it  was  when  first  constructed;   Regina  v. 
Chtwarth  (c).     If  there  was  no  nuisance  at  first,  there 
cannot,  after  the   letting,  be  a  nuisance  by  relation ; 
Richy.  Basterfield{d). 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
must  be  discharged.  Mr.  Knowles^s  reasoning  would 
have  been  conclusive  except  for  the  fact  that  the  sewer 
was  improperly  constructed.  Had  the  sewer  been  made, 
before  the  houses  were  let  to  the  plaintiff,  in  the  way  in 
which  a  prudent  man  would  deal  with  his  own  property, 
then,  whatever  inconveniences  followed,  the  lessee  must 
have  submitted  to  them.  But  here  the  sewer  was  im- 
properly constructed  at  first :  and,  when  the  defendants 
let  the  house,  a  duty  was  imposed  upon  them  of  not 
allowing  that  to  continue  which  till  then  had  been 
rightful.  To  do  so  was  a  derogation  from  their  own 
act  in  letting.  To  keep  the  sewer  in  a  dangerous  state, 
when  it  could  be  remedied,  was  a  wrong,  giving  a  right 
of  action  ;    and   the    plaintiff  purchased   the  right  of 

(a)  J7o6.  131  (5th  ed.).  (6)  2  Ld,  Raym.  1089. 

(c)  1  Stdk,  359.  {d)  4  Com,  B.  783. 
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1854.  enforcing  this.  Lord  Holfs  authority  seems  to  me 
j^^jg^Q^  express.  When  the  houses  were  in  the  same  hands,  no 
Grant  ^"^^  could  arise  :^but  a  duty  arose  when  one  house  was 
sold.  It  cannot  be  said  that,  when  the  houses  were  in 
possession  of  the  same  person,  any  new  quality  was 
impressed  upon  either,  and  that  the  purchaser  of  the 
one  was  ever  after  to  submit  to  the  nuisance.  Lord 
Holfs  illustration,  which  I  take  to  be  good  law,  applies : 
and  the  continuance  of  a  sewer,  improperly  constructed, 
is  a  wrong  for  which  an  action  lies. 

Crobipton  J.  (a).  I  am  quite  of  the  same  opinion. 
The  action  is  brought  against  a  neighbour  for  the  way  in 
which  he  keeps  a  sewer.  It  is  admitted  that  he  kept  and 
continued  it  as  originally  constructed.  That  is  a  legal 
mode  of  saying  that  he  does  more  than  legally  let  it  alone ; 
he  continues  the  use  of  it  He  is  therefore  prima  facie 
liable.  Then  it  is  suggested  that  the  houses  injured  once 
belonged  to  the  defendants,  and  were  let  by  them  to  the 
plaintiff.  Had  the  plaintiff  agreed  to  take  the  houses 
with  all  nuisances,  that  should  have  been  pleaded :  but 
I  do  not  see  how  that  could  be.  An  analogy  seems  to 
be  suggested  from  the  law  of  easements.  When  a  party 
enjoys  two  houses,  and  then  grants  one  away,  it  is 
generally  implied  that  he  grants  all  easements  necessary 
for  the  enjoyment  of  the  house  granted.  Mr.  Gale 
appears  to  treat  this  as  a  grant  created  or  implied  by 
necessity.  But  that  is  not  at  all  like  the  case  where  a 
party  keeps  in  his  hands  a  nuisance :  the  right  to  have 
water  flowing  into  a  neighbour's  house  from  an  ill  con- 
structed sewer  is  nothing  like  an  easement.     The  case 

(41 )  Cokridj/e  J.  had  left  the  Court 
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therefore  is  quite  difierent  from  those  which  have  been         2854 
decided  upon  the  implication  arising  from  the  grant  of    — r • 

ALSTON 

a  dominant  tenement.      The  Judge,  therefore,  left  this       ^  ▼• 
case  rightly  to  the  jury ;  for  it  was  agreed  that  the  sewer 
was  kept  and  continued  as  it  was  originally  constructed. 

Erle  J.  This  is  an  action  arising  upon  the  rights  of 
drainage.  The  plaintiff,  though  tenant  to  defendants, 
had  as  against  them  the  rights  of  an  ordinary  neighbour. 
It  seems  to  me  that  a  right  is  cast  on  one  neighbour 
not  to  injure  another  in  his  ordinary  enjoyment.  The 
plaintiff  had  a  cellar  filled  with  goods:  his  ordinary 
enjoyment  of  that  included  its  not  being  filled  with 
water.  The  defendants  bring  water  down  a  sewer :  that 
they  might  do :  but,  if  ordinary  care  is  not  taken,  and 
by  reason  of  such  want  of  care  the  water  gets  into  the 
plaintiff's  cellar,  and  does  damage,  it  seems  no  answer 
to  say  that  the  plaintiff  came  into  the  house  with  the 
knowledge  that  the  nuisance  was  going  on.  If  a  consent 
on  the  part  of  the  plaintiff  had  been  set  up,  there  would 
have  been  a  question  for  the  jury:  but  there  was  no 
ground  for  thinking  that  the  plaintiff  expected  his  cellar 
to  be  overflowed. 

Rule  discharged. 


136 


HILARY   TERM 


1H54. 


Jammary  16th. 


Where  a  bill 
of  exchange 
hts  once  been 
so  deliTered 
in  payment  on 
aoconnt  of  a 
debt  as  to  raise 
an  implication 
of  a  promise 
to  pay  the 


Statute  of 
Limitadonsis 
answered,  as 
from  the  time 
of  soch  de- 
livery, what- 
ever after- 
wards be- 
eomes  of  the 
bUl:  the 
promise  im- 
plied irom 
sach  delivery 
not  being, 
within  the 
meaning  of 
Stat  9  G.  4. 
«.  14.  «.  1., 
*'  an  acknow- 
ledgment or 
promise  by 
words  on/y,*' 
and  the  word 
"payment" 
in  the  proviso 
in  that  section 
being  osed  in 
the  popular 
sense,  so  as  to 
include  a 
giving  and 
taking  of  a 
negotiable 
instrument  on 
account  of  a 
debt,  as  well 
««  a  giving  and 


TuBNEY  against  Dodwell. 

THIRST  count  on  a  promissory  note,  by  payee  against 
maker.  Second  count  on  a  bill  of  exchange,  by  drawer 
against  acceptor.  Pleas :  To  first  count,  the  Statute  of 
Limitations.  Issue  thereon.  To  the  second  count,  pay- 
ment into  Court ;  which  plaintiff  took  out  of  Court. 

On  the  trial,  before  Jervis  C.  J.,  at  the  last  Bedford^ 
shire  Summer  Assizes,  it  appeared  that  the  note  was  more 
than  six  years  due,  but  that,  within  six  years,  the  plaintiff 
drew  the  bill,  the  subject  of  the  second  count,  and  the 
defendant  accepted  it  on  account  of  part  of  the  debt 
due  upon  the  note.  The  learned  Judge,  in  his  report 
of  the  trial  to  the  Court,  stated  that,  it  being  admitted 
**  that  the  bill  was  given  as  a  part  payment  of  the  note,** 
he  was  of  opinion  that  the  plea  of  the  Statute  of  Limi- 
tations was  answered,  and  directed  a  verdict  for  the 
plaintiff,  with  leave  for  the  defendant  to  move  to  enter 
a  verdict  for  him.  It  was  however  agreed,  by  the  counsel 
on  both  sides,  that  the  admission  at  the  trial  was  that 
the  bill  was  given  and  taken,  in  the  ordinary  way,  on 
account  of  part  of  the  consideration  of  the  note,  and 
not  in  absolute  satisfaction  of  so  much  of  it ;  and  that^ 
the  learned  Judge  in  his  report  must  be  taken  to  have 
used  the  word  payment  in  that  sense. 

O^Malleyy  in  last  Michaelmcu  Term,  obtained  a  rule 
Nisi  according  to  the  leave  reserved. 

taking  of  it  in  satbfaction  of  the  debt. 
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D.  Power  and  Wrath  now  shewed  cause  (a).  Any-  1854. 
thing  taken  in  reduction  of  the  debt  is  payment;  Hooper  tornby 
V.  Stevens  (&),  Hart  v.  Nash  (c).  [Erie  J.  There  can  ^odwell. 
be  no  doubt  of  that,  if  the  bill  was  taken  in  payment, 
in  the  sense  that  it  was  accepted  by  the  creditor  as 
equivalent  to  so  much  money.  How  was  the  &cxT\ 
(The  report  of  the  Chief  Justice  was  referred  to ;  but  it 
was  explained,  as  before  stated,  that  the  bill  was  taken 
on  accoimt  of  part  of  the  debt,  and  not  as  an  absolute 
satisfaction  of  it)  The  taking  of  a  bill  on  account  of 
part  of  the  debt  takes  the  case  out  of  the  Statute  of 
Limitations.  Before  Lord  Tenterderi^  Act  (9  G.  4.  c.  14.) 
it  clearly  would  have  done  so,  as  being  an  acknowledg- 
ment from  which  a  new  contract  to  pay  would  be 
implied ;  Tanner  v.  Smart  (d).  Then  stat  9  G.  4. 
c  14.  s.  1.  enacted  **  that  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract"  for  this  purpose.  But 
the  acknowledgment  by  giving  a  bill  is  not  *^  by  words 
only ;"  C^ave  v.  Jones  (e).  The  section  then  contains  a 
proviso  *^  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment"  of  part 
of  a  debt  At  all  events,  when  the  bill  was  satisfied  by 
the  payment  into  Court,  it  became  a  satisfaction  of  part 
of  the  debt  upon  the  note ;  and  payment  of  a  bill  relates 
back  to  the  time  of  giving  the  bill ;  Irving  v.  Veitch  {g). 
In  Gowan  v.  Forster  (h)  it  was  held  that  the  implied 
promise  was  at  the  time  of  the  giving  of  the  bill ;  and, 

(a)  Before  Lord  Campbell  C.  J.,  Ccieridge^  Erie  and  Cnm^Aon  Jt. 
(ft)  AA,^E.  71.  (c)  2  C.  M,  ^  R,  337. 

{d)  6  B.^a  603.  (e)  6  Exch,  573. 

(g)  3  M.^W.  90.  (A)  3  B.^  Ad,  507. 
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1854.        that  being  out  of  time,  the  plaintiff  failed.     A  bill  given 
XuBNEY      "  ^^  account"  of  a  debt,  as  the  words  were  understood  in 
DoowBLL      Kearslake  v.  Morgan  (a),  is  payment  within  the  ordinary 
use  of  the  word;  Maillardv.  The  Duke  of  Argyle{b\  Grif- 
fiths V.  Owen  (c),  Bebhaw  v.  Bush  (d).     Giving  a  bill  of 
exchange,  without  notice  of  an  act  of  bankruptcy,  was 
a  payment,   protected   under  the   old   Bankrupt   Act, 
1  Ja.  1.  c.  15.  *.  14.;   Wilkins  v.  Casey  {e);  that  is,  when 
made  on  account  of  a  debt,  according  to  the  limitation 
laid  down  in  Bishop  v.  Crawshay  {g). 

G'MaUeyy  in  support  of  the  rule.  In  all  the  cases 
referred  to  in  which  the  giving  of  a  bill  has  been  held  to 
take  a  case  out  of  the  statute,  the  bill  has  been  honoured. 
In  such  a  case  it  is  not  disputed  that  there  has  been  a 
part  payment  It  is  said  that  the  payment  into  Court 
is  equivalent  to  honouring  the  bill :  but  a  payment  or 
acknowledgment  in  any  shape  takes  the  case  out  of  the 
statute,  because  a  fresh  contract  arises ;  and,  supposing 
that  a  promise  can  be  implied  from  payment  into  Court, 
it  is  a  promise  after  action  commenced  and  too  late; 
Bateman  v.  Finder  (A).  The  real  point,  therefore,  is 
whether,  when  a  bill  is  given  on  account  of  a  debt,  and 
dishonoured,  that  is  payment  If  taken  absolutely  in 
satisfaction,  so  that  the  remedy  is  on  the  bill  alone,  and 
no  longer  on  the  consideration,  as  is  oflen  the  case  where 
the  bill  is  the  acceptance  of  a  third  party,  doubtless  .it 
may  be  payment;  especially  where  the  creditor  has  made 

(«)  5  7.  R,  513.  (ft)  6M.^G,  40. 

(e)  13  M.  ^  W,  58.  (d)  11  Cam.  B,  191. 

(«)  7  7.  R.  711.  (g)  3B.^C.  415. 
(A)  3  Q.  B.  574. 
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the  bill  his  own  by  laches;  but  in  the  present  case  the        1864. 
defendant  could  not  have  proved  a  plea  of  payment     It       thbney 
seems  not  within  the  exception  in  stat.  9  G.  4.  c.  14. 
8.  1. ;   Gowan  v.  Forster  (a),  Foster  v.  Dawber  (J). 

Cur,  ado.  vuU. 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  {January  27th),  delivered  judgment 

The  only  question  in  this  case  was,  Whether  a  part 
payment  by  a  bill  of  exchange  drawn  by  the  plaintiff 
and  accepted  by  the  defendant  was  sufficient  to  take  the 
case  out  of  the  Statute  of  Limitations?  The  circum- 
stances, under  which  the  acceptance  was  given,  were 
such  as  to  shew  that  the  payment  was  made  as  a  part 
payment  of  the  whole  amount  due,  so  as  to  raise  the 
implication  of  a  fresh  promise,  and  therefore  to  be  an 
answer  to  the  defence  of  the  Statute  of  Limitations,  if 
the  part  payment  by  bill  were  a  part  payment  within 
Stat.  9  G.  4.  c.  14.  It  was  said  on  the  part  of  the 
defendant,  and  we  think  correctly,  that  we  ought  to 
assume  that  the  payment  io  question  was  not  an  absolute 
payment  in  satisfaction,  so  as  to  be  a  discharge  if  Ihe  bill 
were  dishonoured.  If  the  payment  had  been  one  in 
absolute  satisfaction,  no  question  could  have  arisen :  and 
we  have  therefore  to  consider  whether  this  payment,  in 
the  usual  manner  in  which  bills  of  exchange  are  given 
and  taken  in  payment,  is  a  payment  within  the  proviso 
of  Stat  9  G.  4.  c.  14.  s.  L,  by  which  the  effect  of  part 
payment  is  preserved.  The  counsel  for  the  defendant 
referred  us  to  the  case  of  Gowan  v.  Forster  (a),  where  a 
doubt  was  expressed  as  to  whether  the  drawing  of  a  bill 
was  a  sufficient  acknowledgment  within  stat  9  G.  4. 

(a)  3  B.^  Ad.  507.  (b)  6  Exch.  839. 
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1854.  ^  ^4*>  *°^  *^  ^^  ^5**^  ^^  -Rwfer  v.  Dawber  (a),  where 
ToRVBT  *^®  Court  of  Exchequer  thought  that,  under  the  circum- 
stancesy  no  promise  to  pay  any  balance  could  be  implied 
in  the  particular  case :  but  there  is  nothing  to  shew  that 
they  thought  that  a  part  payment  by  bill  might  not  be 
an  acknowledgment  to  take  the  case  out  of  the  Statute 
of  Limitations  as  to  the  remainder.  On  the  other  hand, 
in  the  case  of  Irving  v.  Veitch  (b)  the  expressions  used 
by  the  learned  Barons  lead  us  to  suppose  that  they 
thought  such  part  payment  by  bill  suflScient  In  both 
Gcwan  v.  Forster  {c)  and  Irving  v.  Veitch  (b)  it  was 
nnnecessary  to  determine  the  point  now  in  question,  as 
the  Courts,  most  properly,  held  that  the  acknowledgment, 
if  any,  was  at  the  time  of  delivering  the  bills  in  part 
payment,  and  not  at  their  subsequent  payment  by  the 
parties  on  whom  the  bills  in  those  cases  were  drawn. 
At  the  trial  in  the  present  case,  the  Lord  Chief  Justice 
of  the  Common  Pleas  held  that  the  part  payment  was 
sufficient  to  take  the  case  out  of  the  Statute  of  Limita- 
tions: and  we  entirely  concur  in  that  ruling.  Befbre 
Stat  9  G.  4.  c.  14.  such  a  part  payment  was  clearly 
sufficient  to  take  the  case  out  of  the  Statute  of  Limita- 
tions, as  amounting  to  an  acknowledgment  of  the  balance 
being  due ;  and  the  real  question  is,  whether  such  pay- 
ment by  bill,  though  not  received  in  absolute  satisfaction, 
is  not  a  payment  within  the  proviso  in  that  statute. 
The  effect  of  giving  a  bill  of  exchange  on  account  of  a 
debt  is  laid  down  by  Mr.  Justice  Mauk  in  the  recent 
case  of  Belshaw  v.  Bush  {d%  approving  the  doctrine  of 
the  Chief  Baron  in  Griffiths  v.  Owen  (e)  and  of  Baron 

(«)  6  Exdk,  839.  (6)  3  M.  It  »".  90. 

(c)  3  B,^  Ad,  507.  (d)  11  Com.  B,  205. 

(e)  13   AT.  A-  W  64. 


▼. 

DODWKLU 
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AUersan  in  James  v.  fVUliams  {a)»  In  all  those  au-  1854.. 
thorities  such  a  delivery  of  a  bill  is  laid  down  as  a  turney 
condUional  payment  We  do  not  see  why  its  immediate 
operation,  as  an  acknowledgment  of  the  balance  of  the 
demand  being  due,  is  at  all  aiFected  by  its  operation  as 
a  payment  being  liable  to  be  defeated  at  a  future  time. 
The  statute  intending  to  make  a  distinction  between 
mere  acknowledgments  by  word  of  mouth  and  acknow- 
ledgments proved  by  the  act  of  payment,  it  surely  cannot 
be  material  whether  such  payment  may  afterwards  be 
avoided  by  the  thiug  paid  turning  out  to  be  worthless. 
The  intention,  and  the  act  by  which  it  is  evinced,  remain 
the  same. 

We  think  that  the  word  payment  must  be  taken  to 
be  used  by  the  Legislature  in  a  popular  sense,  and  in 
a  sense  large  enough  to  include  the  species  of  pay- 
ment in  question:  and  we  should  think  the  acknow- 
ledgment of  liability  as  to  the  remainder  of  the  debt 
not  at  all  altered  by  the  fact  of  the  notes  by  which  it 
was  paid  turning  out  to  be  forged,  or  of  the  coin  turning 
out  to  be  counterfeit.  In  all  these  cases  the  force  of  the 
acknowledgment  is  the  same ;  and  the  payment  is,  we 
think,  a  suflScient  payment  within  the  words  of  stat 
9  G.  4.  c.  14.  In  MaiUard  v.  The  Duke  of  Argyle  (J) 
the  Court  of  Common  Pleas  distincdy  held  that  the 
word  payment^  as  applicable  to  a  transaction  of  this 
kind,  even  where  used  in  a  plea,  did  not  mean  payment 
in  satisfaction,  but  might  be  treated  as  used  in  its 
popular  sense ;  and  Mr.  Justice  Maule  in  that  case  says : 
*'  Payment  is  not  a  technical  word ;  it  has  been  imported 
into  law  proceedings  from  the  exchange,  and  not  from 
law  treatises.     When  you  speak  of  paying  in  cash,  that 

(a)  13  M.  ^  W,  828,  833  (6)  6  Af.  §•  G.  40. 
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1854.  means  Id  satisfaction,  but  when  by  bill,  that  does  not 
TvKSEY  import  satisfaction,  unless  the  bill  is  ultimately  taken 
DoDWELL  "P"**  ^"  Behhaw  v.  Bush  (a)  the  Lord  Chief  Justice  of 
the  Common  Pleas,  in  speaking  of  a  transaction  of  this 
nature,  says:  "  The  real  answer  is,  that,  upon  this  record, 
you  have  been  paid  your  debt ;"  and  in  the  very  report 
now  before  us  the  learned  Lord  Chief  Justice  calls  the 
present  transaction  a  part  payment. 

In  mercantile  transactions  nothing  is  more  usual  than  to 
stipulate  for  a  payment  by  bills  where  there  is  no  intention 
of  their  being  taken  in  absolute  satisfaction.  We  are  satis- 
fied that  a  transaction  of  this  nature  is  properly  described 
by  the  word  payment,  and  that  it  is  clearly  within  the 
class  of  acknowledgments  intended  to  be  unaffected  by 
the  statute ;  and  we  are  satisfied  that  there  is  no  reason 
whatever  to  restrict  the  expression  in  the  statute  to  that 
species  of  payment  which  imports  a  final  satisfaction.  The 
defendant's  case,  which  rested  entirely  on  the  proviso  in 
Stat  9  G,  4.  c.  14.  tf.  L  being  so  restricted,  therefore  fails 
in  its  foundation :  and  we  think  that,  where  a  bill  of 
exchange  has  once  been  so  delivered  in  payment  on 
account  of  the  debt  as  to  raise  an  implication  of  a 
promise  to  pay  the  balance,  the  Statute  of  Limitations 
is  answered,  as  from  the  time  of  such  delivery,  whatever 
afterwards  takes  place  as  to  the  bill. 

The  ruling  of  the  Lord  Chief  Justice  at  the  trial 
being  in  our  opinion  perfectly  correct,  this  rule  must 
be  discharged. 

Rule  discharged. 

(a)   U  Com.  B.  197. 
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The  Queen  against  John  Hartley.  Monday, 

January  16th. 

TLfANISTVy  in  last  Term,  obtained  a  rule  Nisi  calling  Where  a  per- 

on  Hartley  to  shew  cause  why  an  information  in  elected  to  a 

the  nature  of  Quo  warranto  should  not  be  filed  against  hiuiiccepted^ 

him  for  the  office  of  councillor  of  the  borough  of  WaAc  j,Vce  is  ftilt^ 

Jield,  Yorkshire.  *»>«  ^^^^^  jf»" 

*^        '  not,  m  making 

a  rale  absolate 
by  his  consent 

C.  MUwardy  on  behalf  of  the  defendant      The  de-  for  a  quo  war- 
fendant  now  admits  that,  through  a  miscamage  on  the  one  of  the 
part  of  the  presiding  officer,  the  election  was  void.     He  relator  should 
therefore  does  not  oppose  the  rule  being  made  abso-  pg^esofThe 
lute,  with  costs  up  to  the  present  time ;  but,  as  he  is  i°/aXu°nier, 
willine  to  resign  or  disclaim,  the  Court  will  make  it  one  though  the 

o  ^^  person  in  pos- 

of  the  terms  of  the  rule  that  any  further  proceedings  sMsionofthe 

oflBce  does  not 

should  be  at  the  cost  of  the  relator.     This  was  done  in  defend  h,  and 

T        rni_  i_       oflTers  to  under- 

Regina  v.  Morton  {ay      yCrompton  J.      That  case  has  take  to  disclaim 

been  departed  fi'om  in  Regina  v.  Sidney  (J),  before  my 

brother  Erky  in  the  Bail  Court,  and  in  Regina  v.  Earn- 

show  (c),  in  the  full  Court.    The  reason  is  that,  the  office 

(a)  4  Q.  B,  146.  (6)  2  L.  M,  ^  P.  149. 

(c)  In  this  case,  Sir  F,  Thnigtr^  Attorney  General,  in  Michadnuu  Term 
1H52,  had  obtained  a  rale  to  shew  cause  why  an  information  in  the  nature  of 
a  Quo  warranto  should  not  be  issued  against  Eamshaw  for  exercising  the  office 
of  oooncillor  of  the  borough  of  Oldham.  Cowling,  in  Hilary  Term  (January29  ) 
1863,  shewed  cause,  and  proposed  that  the  rale  should  be  made  absolute, 
with  costs  up  to  the  present  time,  and  that  defendant  should  be  allowed  to 
disclaim  or  resign.  He  mentioned,  besides  the  cases  cited  in  the  text,  an 
unreported  case  of  Regina  v.  AppUyard  (29th  January,  1851 ),  and  suggested 
that  there  was  no  plenarty.  Sir  F,  Thesiyr,  contra,  was  not  called  on. 
JRw  Curiam  (Lord  Campbell  C  J.,  Coleridge  and  Wightmanit,).  There 
can  bo  no  resignation,  except  upon  the  assumption  that  the  party  resigning 
is  in  office.     Rule  absolute,  in  the  ordinary  terms. 


T. 

Hartley. 
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1854.  being  full,  there  must  be  a  formal  information  and 
The  Queen  muster  to  set  the  corporation  right:  and  then  the  costs 
of  an  information  and  ouster  are  regulated  by  statute. 
We  have  no  power  to  deprive  the  relator,  who  has 
committed  no  &ult,  of  the  costs  which  the  law  gives 
him.  Lord  Campbell  C.  J.  I  should  be  much  inclined 
to  assist  the  defendant  to  retire  without  further  ezpence, 
as  he  seems  innocent ;   but  we  cannot  do  it] 

Per  Curiam  (a).     The  rule  must  be  absolute,  without 
any  terms. 

Rule  absolute. 

(a)  Lord  Camfhdl  C.  J.,  Coleridge,  Erie  and  CnmqitoM  Js. 


Catherine  Dansey  against  Elizabeth  Frances 
Richardson. 


Dedantioii,      /^  ASE  (a).    Declaration,  averring  that  defendant  kept 
beioff  a  board.*  a  boarding  house  in  which  she  was  in  the  habit 

ing  boute- 
keeper,  re- 
ceived plaintiiT  with  ber  baggage,  for  reward,  as  a  guest  in  defendant^ft  boose,  on  the  terms, 
amongst  others,  that  defenduitsboald  **  take  due  and  reasonable  care**  of  plamti£hi  baggage, 
whikt  in  the  house.  Breach :  that  b?  negligence  of  defendant  and  ber  servants  pUuntiff  *s 
baggage  was  lost  Pleas :  Not  Guilty ;  and  a  traTorte  of  the  receipt  on  those  terms. 
Isms  thereon. 

On  the  trial,  it  appeared  that  plaintiff  was  reoeired,  with  her  baggage,  as  a  guest ;  but 
nodiing  was  exprnsed  as  to  the  care  to  be  taken  of  the  goods,  llie  goods  were  stolen 
from  the  bouse  whilst  plaintiff  was  a  guest ;  and  there  was  evidence  that  the  theft  was 
fiidlitated  bj  the  defendanfft  servant  having  left  the  front  door  ajar :  and  there  was  also 
some  evidence  that  defendant  was  aware  of  habitual  negligence  of  the  servant  in  this 
remect.  The  Judge  told  the  jury  that  a  boarding  housdUeper  was  bound  to  take  due 
ana  reasonable  care  about  the  safe  keeping  of  the  guest*s  goods :  which  he  explained 
to  be  such  care  as  a  prudent  housekeeper  wcmld  take  of  the  bouse  for  the  purpose  of  pro- 
tecting ber  own  goods :  that  the  leavmg  the  door  ^ar  might  be  a  want  of  such  care;  but 

(«)  The  pleadings  in  this  case  were  made  up  before  the  Common  Law 
Procedure  Act  came  into  operation. 
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"of  receiving  persons,  accompanied  by  their  baggage,        i854. 
apparel,  goods  and  chattels,  as  guests,  to  be  in  the  said       p^^^g^^ 
house  found  and  provided  by  the  defendant  with  the   j^^^^^  ''• 
use  and  occupation  of  rooms,  apartments  and  furniture 
of  the  defendant's,  and  with  meat,  drink,  servant's  at-  fondant wm 
tendance  and  other  necessaries  therein,  for  certain  hire  J*'^  »"swcrable 

'  lor  sucn  ncff- 

and  reward,  in  that  behalf  to  be  therefore  paid  by  such  ^'S^"^®  ''^  ?® 

■  •'  servant,  unleu 

guests  to  the  defendant"     Averment:  that  plaintiff,  at  s^e  had  herself 

^  been  guilty  of 

the  request  of  "defendant  so  then  keeping   the   said  somenegU- 
u     _j-         I-  1  gence,  as  in 

t>oaraing  bouse,  came  to  and  put  up  at  the  same,  as  keeping  such 

such  guest  as  aforesaid,  and  then  brought  with  her  unto  knowledge  of 

the  same  certain  personal  baggage  of  her,  the  plaintiff,  Verdtct*for 

to  wit"  a  dressing  case.     Averment :  that  plaintiff  then  NiJt  G^iltyT 

became  a  guest  on  the  terms   that  defendant  was  to  [heother*pC 

provide  plaintiff  with  rooms,  &c.,  and  "  with  meat,  drink,  for^"„*J^friai . 

servants,  attendance  and   other   necessaries  therein  as    ,  Held,  by 

the  whole 

aforesaid,  and  to  take  due  and  reasonable  care  of  the  Court,  that  a 

•J  J       r     1  1   •     •  •  boarding 

said  goods  of  the  plaintiff  whilst  the  same  were  in  the  housckecocr  is 

said  house  and  whilst  the  plaintiff  was  such  guest  therein  keep  a  guest's 

as  aforesaid,  for  hire  and  reward  to  the  defendant  in  to^ho^ame^^' 

that  behalf:"  and  that  it  then  became  the  duty  of  the  fn'^n^^eip^^rr 

defendant  to  observe  the  terms  so  set  out.    Breach:  that  but  that  she 

undertakes, 

defendant   and   her  servants  so  necliffentlv  conducted  ^y  implication 

®   °         '^  of  law  although 

themselves  that,  through  the  negligence  of  defendant  nothinffiscx- 

.  .  pressed,  to 

and  her  servants,  the  dressmg  case  was  lost.  take  due  and 

proper  care 
of  a  guest's 
baggage ;  and  that  neglecting  to  take  due  care  of  the  outer  door  might  be  a  breach  of  such 
duty,  and  that  so  far  the  direction  was  right. 

EtU  J.  and  Wiyktman  J.  held  that,  unless  the  defendant  herself  was  guilty  of  negligence, 
the  act  of  the  servant,  in  leaving  the  door  ajar,  was  not  one  for  which  defenaant  was  respon« 
aible ;  it  not  being  a  neglect  of  any  public  duty  which  was  owing  to  plaintiff,  and  not  being 
a  breach  of  a  contract  between  plaintiff  and  defendant,  but  metcly  negligence  of  the  servant 
towards  his  mistress :  and  that  therefore  the  direction  was  right. 

Coleridge  J.  and  I^rd  Campbell  C.  J  held  that  the  act  of  the  servant  was,  under  the 
circumstances,  the  act  of  the  defendant ;  and  that  there  was  no  distinction  between  the 
personal  negligence  of  the  defendant,  and  that  of  her  servant  in  her  employment,  the  de- 
fendant being  equally  answerable  for  both  :  and  therefore  they  held  that  the  direction  was 
wrong. 

The  Court  being  equally  divided,  no  new  trial  was  granted. 

VOL.    III.  I.  E,    &    B. 
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18.54.  Plea  1-     Not  Guilty.     2.  That   defendant   did   not 

Dj^^^yY       l^cep    such    boarding    house  in  manner  and  form   &c. 

„      ^'  3.  That  plaintiff  did  not  become  such  guest  in  manner 

Richardson.  *^  ^ 

and  form  &c.  4.  That  plaintiff  and  her  goods  were  not 
received  on  the  terms  in  the  declaration  mentioned. 
On  which  issues  were  joined. 

On  the  trial,  before  Erie  J.,  at  the  Middlesex  Sittings 
in  Hilary  term  1853,  it  appeared  that  defendant  kept  a 
boarding  house,  and  plaintiff  became  a  guest  of  defend- 
ant, but  that  no  terms  were  named  as  to  care  being 
taken  of  her  luggage ;  that  her  dressing  case  was  stolen  ; 
and  there  was  evidence,  to  go  to  the  jury,  that  the  thief 
got  at  the  dressing  case  by  entering  through  the  front 
door  of  the  house,  which  defendant's  servant  had  left 
ajar  when  going  on  an  errand  for  plaintiff:  and  there 
was  also  evidence,  to  go  to  the  jury,  that  the  leaving  of 
the  door  ajar  was  habitual  negligence  on  the  part  of  the 
servant,  and  that  defendant  had  kept  him,  knowing 
that  he  was  so  habitually  negligent  The  details  of  this 
evidence  will  be  found  more  fully  stated  in  the  judgment 
of  Coleridge  J.  (a).  The  counsel  for  defendant  objected 
that  there  was  no  evidence  of  the  terms,  put  in  issue 
by  the  fourth  plea.  The  learned  Judge  ruled  that  there 
was  evidence.  The  case  went  to  the  jury:  and  the 
learned  Judge,  in  substance,  told  them  that  a  boarding 
bouse  keeper  had  not  the  unlimited  liability  of  an  inn- 
keeper, but  was  bound  to  exercise  due  and  reasonable 
care  as  to  the  guest's  property,  to  the  same  extent  which 
a  prudent  person  would  take  of  her  own.  The  eflPect 
of  the  direction  was  to  leave  to  them  the  question 
whether  the  goods  were  lost  in  consequence  of  the  want 

(a)  Po«t,  p.  157. 
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of  such  care  on  the  part  of  the  defendant:    and,  in        1854. 

explaining  this,  the  learned  Judge  pointed  out  to  them       Dansey 

that  the  evidence  was  conflicting  on  three  points :  Ist.    Eichabdsok. 

whether  the  loss  was  occasioned  by  the  negligence  of 

the  servant    in    leaving  the  door  ajar;    2d,  supposing 

there  was  such  negligence,  whether  the  defendant  was 

aware  of  any  thing  which  made  it  negligent  in  her  to 

keep  that  servant;  and,  3d,  whether  the  plaintiff  herself 

was  a  party  conducing  to  the  loss.     He  told  the  jury 

that  it  would  not  be  enough,  to  fix  the  defendant,  if 

they  thought  the  servant  was  so  negligent,  unless  they 

answered    the   second   question  also  in  the   plaintiff's 

favour;  and  that  then  the  third  quetions  would  arise. 

Verdict  for  defendant  upon  the  issue  on  the  plea  of 
Not  guilty ;  for  the  plaintiff  on  the  other  issues. 

Chambers^  in  the  same  term,  obtained  a  rule  Nisi  for 
a  new  trial  on  the  ground  of  misdirection. 

In  Easter  Term  1853  (a),  Bramwell  shewed  cause, 
and  Pearson  was  heard  in  support  of  the  rule.  The 
Court  directed  a  second  argument :  and,  in  Michaelmas 
term  last  (i),  Bramtceil  shewed  cause,  and  Chambers  was 
heard  in  support  of  the  rule.  The  judgments  render 
any  statement  of  the  arguments  unnecessary  (c). 

Cur.  adv.  vuH. 

(a)  Aftnl25lh.     Before  Lord  Campbell  C.  J.  and  Erh  J. 

(6)  NoMmber  14th.  Before  Lord  Campbdl  C.  J.,  Coleridge,  ffightmam 
mod  Erie  Js. 

(e)  In  addition  to  the  anthorities  noticed  in  the  judgment,  the  following 
were  mentioned:  5  Bae.  Abr,  366  (7th  ed.).  tit.  Matter  and  Servanty  and 
Appreniiee  (R) ;  Middleton  v.  Fowler  (1  Salk.  282.);  Eoton  v.  Sand/brd 
(2  Salk.  440;  S.  C.  1  Show.  29.);  Bamee  v.  Ward  (9  Com.  B.  392.); 
CoOeti  T.  London  and  North  Western  Railway  Company  (16  Q.  B,  984.; ; 
White  ?.  ffnmphery  {}\  Q.  B,  43.). 

L    2 
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1854.  In  this  term  (January  30th),  the  Court  being  divided 

5a>^ey       ^°    opinion,    the    learned    Judges    delivered    separate 
R^A^iDsoN.  judgments. 

Erie  J.  Ehle  J.     The  declaration  alleges  that   the  plaintiff, 

with  her  goods,  had  been  received  by  the  defendant  in 
a  boarding  house,  on  the  terms,  among  other  things,  of 
taking  due  and  proper  care  of  the  goods;  and  that  they 
were  lost  by  defendant's  n^ligence.  The  material  pleas 
are :  The  general  issue,  and  a  denial  of  receiving  the 
goods  on  the  terms  alleged. 

The  facts,  as  far  as  they  are  material  to  the  allied 
misdirection,  are,  that  the  plaintiff  with  her  goods  had 
been  received  as  a  guest  in  the  defendant's  boarding 
house,  on  terms  for  board  and  attendance,  in  which 
terms  no  mention  was  made  of  goods;  and  that  a 
servant,  going  out  on  a  short  errand  for  her,  had  left  the 
fh>nt  door  ajar,  through  which  a  thief  had  entered  and 
stolen  her  goods,  namely  a  dressing  case.  As  to  this 
and  other  matters,  there  was  conflicting  evidence  raising 
several  questions  of  liabihty  against  the  defendant. 

The  jury  were,  in  effect,  directed,  as  to  the  part  of 
the  case  now  to  be  considered,  that  the  defendant  was 
not  bound  to  take  more  care  of  her  house  and  the  things 
in  it  than  a  prudent  owner  would  take,  and  that,  if, 
upon  the  conflicting  evidence,  they  found  that  the  door 
negligently  left  ajar  by  the  servant,  but  that  this 
the  only  evidence  to  fix  the  defendant  with  negli- 
gence, the  plaintiff  would  fail.  And  I  remarked  that, 
if  the  defendant  had  taken  the  requisite  care  to  have 
none  but  trustworthy  servants,  one  act  of  such  negligence 
on  the  part  of  a  servant  would  not  shew  the  want  of  the 
care  of  a  prudent  owner,  as  no  care  could  guard  against 
such  an  event. 
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The  plaintiiF  objected  that  in  this  there  were  two  1354^ 
misdirections^  First:  in  stating  that  the  keeper  of  p^^.^y 
a  boarding  house  was   not   liable  for  a  loss  by  thefk  ^• 

if  the  sole  ground  of  charge  was  that  the  negligence 
of  a  servant  in  thus  leaving  a  door  open  had  given  a  ^''^  ^' 
facility  for  the  theft;  and,  secondly,  in  observing  that, 
if  requisite  care  had  been  taken  by  the  defendant  to 
have  none  but  trustworthy  servants,  one  such  act  of 
negligence  by  a  servant,  as  was  in  question,  would  not 
prove  want  of  the  care  which  a  prudent  owner  would 
take.  And  he  contended:  First:  that  the  defendant 
must  be  liable  for  the  loss  by  theft  if  the  servant  negli- 
gently left  the  door  open:  and.  Secondly:  that, When- 
ever a  master  is  liable  for  the  act  of  a  servant,  it  is 
contrary  to  the  English  law  to  enquire  whether  he  took 
care  to  have  none  but  trustworthy  servants. 

With  respect  to  the  first  point,  he  relied  upon  the 
liability  of  certain  bailees  for  reward ;  such  as  whar- 
fingers,^agisters  and  hirers,  who  have*  the  duty,  arising 
firom  their  contract  of  bailment,  to  keep  the  goods  with 
care,  and  to  deliver  them  again ;  and,  if  they,  by  their 
servants,  to  whom  they  may  delegate  their  duty  of  so 
keeping,  are  guilty  of  negligence  contrary  to  their  duty, 
and  the  goods  are  lost  thereby,  they  are  responsible  to 
the  bailor  for  the  loss.  Thus,  if  the  servant  of  the  hirer, 
leaving  the  stable  door  open,  or  of  the  agister  the  gate 
of  the  field,  or  of  the  wharfinger  the  door  of  the  ware- 
house, makes  the  master  liable  by  reason  of  that  negli- 
gence, he  ui^d  that  therefore,  by  analogy,  if  the 
defendant's  servant  left  the  house  door  open,  he  made 
his  mistress  liable  by  reason  of  that  negligence.  Fur- 
thermore, he  relied  on  the  liability  of  masters  for  any 
act  of  wrong,  causing  damage  to  another,  done  by  the 
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1854.  servant  in  the  course  of  his  employ ;  such  as  a  collision 
I>7n8ey  ^°  driving :  and  in  considering  this  liability  the  care  of 
Richardson.  *^®  "taster  in  choosing  trustworthy  servants  is  immaterial : 
and  the  plaintiff  urged  that  the  omission  of  the  defend- 
ant's servant,  by  negligence,  to  shut  the  door  was  analo- 
gous to  the  acts  of  wrong  by  servants,  which,  in  this 
class  of  cases,  have  made  their  masters  liable  for  the 
resulting  damage ;  and  that  the  care  of  the  defendant  to 
have  a  trustworthy  servant  was  therefore  immaterial : 
and  so  this  was  also  a  misdirection. 

But  I  am  of  opinion  that  there  was  no  misdirection. 
The  observations  were  made  vrith  reference  to  the  con- 
flicting evidence  of  the  two  parties,  and  were  adapted  to 
the  different  suppositions  arising  upon  that  conflict 
The  main  principle  was,  that  the  defendant's  duty  was 
performed,  if  she  took  such  care  of  the  bouse  and  things 
in  it  as  a  prudent  owner  would  take  :  this  the  plaintiff 
does  not  dispute.  It  seems  to  me  to  follow,  that  the 
direction  first  complained  of  is  correct;  it  being  an 
application  of  this  principle.  For  the  door  might  be 
left  open,  in  the  manner  alleged,  by  a  servant  vrithout 
any  want  of  any  degree  of  care  on  the  mistress's  part ; 
seeing  that  the  owner  of  a  house  cannot  always  be  at 
the  front  door ;  and,  when  he  is  absent,  the  fact  may 
occur  notwithstanding  every  precaution  on  his  part  to 
prevent  it.  And,  with  respect  to  the  second  observation 
which  is  objected  to,  it  was  merely  explanatory  of  the 
direction  that  there  would  be  no  liability  for  this  act 
of  negligence,  but  there  might  be  liability  if  the  evi- 
dence proved  other  grounds  for  charging  the  defendant. 
Now,  if  the  direction  as  to  non-liability  was  right,  the 
observation  explanatory  of  it  was  right ;  and,  if  it  was 
not,  the  misdirection  is  established  without  reference  to 
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this  observation.      1  therefore    pass  it  without  further        1854. 

notice,  and  proceed  to  the  substantial  question,  which  is,      Dansey 

Whether  the  keeper  of  a  boarding  house  be  liable  to  a  rkhaiidsok. 

boarder  for  the  value  of  any  goods  stolen  from  the  house, 

if  the  negligence  of  a  servant,  towards  the  mistress,  such 

as  an  omission  to  shut  the  door  according  to  her  order, 

has  given  a  facility  for  theft  ?     Which  question  I  answer 

in  the  negative,  on  the  grounds  that  there  is  no  prece- 

dent  or  principle  establishing  such  a  liability ;  and  that 

there  is  no  analogy  between  this  case  and  either  of  the 

two  classes  of  cases  above  mentioned. 

First :  the  absence  of  any  precedent  establishing  such 
a  liability  is  strong  to  shew  its  non-existence ;  for,  if  it 
existed,  the  occasion  for  enforcing  it  must  have  often 
occurred.  Boarding  bouses  have  been  numerous :  and 
it  is  reasonable  to  suppose  that  thefts  in  them  have  oc- 
curred, which  were  facilitated  by  the  negligence  of 
servants.  Also,  if  the  keepers  of  boarding  houses  would 
be  liable  on  the  grounds  here  alleged,  so  also  would  the 
letters  of  lodgings,  the  same  reasoning  applying  equally  to 
each ;  and  yet  no  decision  or  dictum  or  treatise  has  been 
found  to  sanction  the  notion  of  this  supposed  liability, 
or  to  give  a  principle  on  which  it  could  rest 

Secondly:  there  is  no  analogy  between  the  present 
case  and  either  of  the  two  classes  of  cases  relied  on  for 
the  plaintiff.  In  the  class  of  cases  relative  to  certain 
bailees  for  reward,  who  are  liable  for  the  loss  of  the 
goods  if  they  are  stolen  through  the  negligence  of  their 
servants,  the  goods  are  delivered  to,  and  are  in  the  pos* 
session  of,  the  bailee,  who,  by  the  contract  of  bailment 
for  reward,  undertakes  a  private  duty  to  the  bailor  to 
keep  them  with  care,  and  to  deliver  them  agwn ;  and 
this  private  duty  is  the  test  to  ascertain  whether  any 
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1S54.  ailcgcil  state  of  facts  amounts  to  actionable  negligence; 
Das«kv  ^^^  ^^^  question,  whether  given  facts  amount  to  action- 
RK^HAaMOM.  *^'®  negligence,  depends  upon  the  legal  duty  owed  to 
the  party  who  affirms  the  negligence  to  be  a  breach  of 
the  duty  owing  to  him  by  the  opposite  party.  But,  in 
the  present  case,  there  is  no  delivery  of  the  goods  of  the 
plaintitT  to  the  defendant :  there  is  no  contract  by  the 
defendant  to  keep  them  with  care  and  delirer  them 
again ;  then(}  is  no  reward  in  respect  of  goods,  the  terms 
being  the  same  for  a  boarder  whether  with  or  without 
goods ;  there  is  no  duty  of  keeping  owii^  from  defend- 
ant to  plaintiff,  and,  coosequendy«  no  measure  by  which 
to  try  whether  any  giren  act,  such  as  leavii^  a  door 
open,  is  actionable  negligence  contrary  to  that  duty. 
The  goods  of  the  jJaintiff  in  this  case  remuned  in  her 
possession  and  under  her  controuL  and  were  disposed  of 
by  her  as  she  chose,  without  noiiiying  what  she  had 
done  to  the  defendant.  The  bailee  for  leward  has 
possession*  and  cam  apply  care  to  guard,  and  undertakes 
to  do  so:  the  defendant  had  no  possession  and  could 
apply  no  care  to  goods  which  she  knew  not  o£  The 
dectsioas  thai  a  bailee  by  deposit  is  not  liable  for  a 
tlieft  by  hb  own  serrants  onless  tbeie  was  negugence  of 
hiauelC  are  in  feitnr  of  the  defendant :  for  she  had  noc 
the  saoBe  duty  to  keep  with  caie  as  a  depositanr  base 
not  kaTing  had  the  possession.  In  F^tOrr  t.  TV  Es»a 
Bmmk  \m\  cited  fton  Marian  lepons  in  .:dwrT  ^m  Am- 
iMiCr^iv  and  fiuKMrar  t.  Smfl-r^  it  apmm  tiui  vbe 
servants  of  die  depoBHaiy  seole  the  dep^ecL  ac&d  sbe 
weie  held  not  Bahte.     Nov«  if  a  depaskiMy  t^ 

^»  SwiMB.  ru  «.  t'fi  ?^  ^7,  awl  ^ML  kft  «L  -i 
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not  liable  for  an  actual  theft  by  his  servant,  it  seems  to  1854. 
me  that  he  ought  not  to  be  liable  for  a  theft  facilitated  Dansey 
by  the  negligence  of  his  servants.  In  the  other  class  of  r,chard8om 
cases,  relied  upon  by  the  plaintiff,  where  the  master  is 
held  liable  for  the  act  of  the  servant,  the  servant  has,  in 
the  course  of  his  employ,  caused  damage  by  a  misfea- 
sance, in  violating  some  public  or  private  right  of  the 
complainant.  The  usual  example  of  this  species  of 
liability  is  in  cases  of  collisions  on  highways,  there  being 
a  public  right  to  the  safe  use  of  highways,  and  a  correla- 
tive duty  not  to  obstruct  that  use ;  and  the  master  who, 
by  himself  or  his  servant,  makes  a  wrongful  collision, 
violates  the  public  right,  and  is  liable  for  the  consequent 
damages;  and,  though  this  doctrine  has  been  said  to 
apply  when  the  servant  is  guilty  of  an  omission  only, 
and  the  damage  arises  from  an  act  of  a  stranger,  as  where 
the  cart  was  left  by  the  servant,  and  a  stranger  struck 
the  horse,  which  backed  into  the  plaintiff's  window; 
HUdffey.  Goodwin{a)i  still  the  true  ground  of  the  decision, 
as  expressed  by  the  Judge  there,  is  that  it  is  a  mis- 
feasance to  place  a  horse  and  cart  without  attendance  in 
a  public  street;  and  the  damage  was  sufficiently  con- 
nected with  that  misfeasance.  Here,  the  defendant  by 
her  servant  had  been  guilty  of  no  misfeasance;  the 
omission  to  shut  the  front  door  violated  no  public  right 
of  the  plaintiff,  and  was  in  no  sense  an  injury  to  her. 
Thus  the  supposed  analogy  between  the  present  case 
and  the  cases  of  misfeasance  by  servants  fails,  from 
the  difference  of  the  acts  complained  of.  It  fails  also 
in  respect  of  the  remoteness  of  the  damage.  In  cases 
of  collision  the  damage  is  immediate  from  the  injury; 
but,  in  the  present  case,  the  thing  complained  of  is  the 
(a)  5  c.  4-  P.  190. 
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1854.        ^P^"^    door,  which,    by  itself,  was    harmless;  and    the 
jj^j^gg^       damage  arose  from  the  wilful  trespass  of  a  third  person 
who  entered   and    stole;    and   therefore  the  supposed 
analogy,  between  a  mere  omission  to  close  a  door  and 
Erk  J.        direct  damage  to  person  or  property  from  wrongful  col- 
lision, fails  doubly. 

The  unlimited  extent  of  the  liability  for  unknown 
gpods,  and  the  impossibility  to  guard  against  all  negli- 
gence  in  every  servant,  and  the  unreasonableness  of 
charging  a  party  for  the  loss  of  goods  which  he  never 
was  intrusted  to  keep,  are  strong  against  now  imposing, 
for  the  6r8t  time,  such  an  uncompensated  risk  on  the 
keepers  of  lodging  houses:  and  I  know  of  no  reason  for 
imposing  of  it. 

I  therefore  think  that  the  plaintiff's  rule  for  a  new 
trial  should  be  discharged. 

WijfhimaH  J.  WiOHTMAN  J.  This  was  an  action  against  the  de- 
fendant, who  kept  a  boarding  house,  for  the  loss  of  a 
box  belonging  to  a  guest,  through  the  negligence  and 
want  of  reasonable  care  on  the  part  of  the  defendant 
and  her  servants.  The  declaration  alleged  that  the  plain- 
tiff became  a  guest  in  the  boarding  hou^e  of  the  defend- 
ant, on  the  terms,  amongst  others,  that  the  defendant 
would  take  due  and  reasonable  care  of  the  goods  of  the 
plaintiff,  whilst  they  were  in  the  house  of  the  defendant, 
for  hire  and  reward  to  the  defendant  in  that  behalf; 
and  that  it  then  became  the  duty  of  the  defendant,  as 
such  boarding  house  keeper,  by  herself  and  her  servants, 
to  take  such  due  and  reasonable  care  of  the  goods  of 
the  plaintiff  whilst  she  remained  as  a  guest  with 
the  goods  in  the  defendant's  house.  No  special  terms 
were    proved   upon  the  trial ;    and  it  did  not  appear 
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that  there  were  any  beyond  such  as  would  be  implied  1 854. 
by  law  from  the  relation  of  boarding  house  keeper  and  Danbey 
guest,  who  was  to  pay  for  her  board  and  lodging.  BicHAaDtoN. 

The  declaration  alleges  that  one  of  the  terms  was  **  to 
take  due  and  reasonable  care  of  the  said  goods  of  the  ^•^*'**^  •^• 
plaintiff:"  and  the  first  question  is,  what  degree  of  care, 
if  any,  is  required  by  law  of  a  boarding  house  keeper  in 
respect  of  the  property  of  a  guest,  which  is  no  further 
in  the  care  or  charge  of  the  boarding  house  keeper, 
either  actual  or  by  legal  implication,  than  by  being  in 
the  house.  In  the  case  of  an  innkeeper,  the  property 
of  the  guest  is,  by  legal  implication,  in  the  actual  care 
and  custody  of  the  innkeeper,  who,  by  custom,  is  re- 
sponsible for  their  safety  at  all  events,  with  some  rare 
exceptions.  In  the  case  of  a  bailee  of  goods  to  whom 
they  are  actually  delivered,  and  who  has  the  care  and 
custody  of  them,  as  in  the  case  of  an  agister  of  cattle,  or 
the  borrower  of  a  horse,  a  certain  degree  of  care  is  re- 
quired in  the  keeping  the  property  which  they  have  in 
their  possession :  and,  in  some  cases  of  bailment,  the 
bailee  is  only  bound  to  take  as  much  care  of  the  goods 
in  his  actual  custody  and  possession  as  if  they  were  his 
own.  I  can  find  no  authority  for  holding  that  a  boarding 
house  keeper  is  a  bailee  of  the  goods  of  his  guest  at  all, 
or  that  he  is  bound  to  take  more  care  about  the  goods  oi 
his  guest,  which  are  no  further  given  into  his  care  than 
by  being  in  his  house  with  the  guest,  than  he,  as  a  pru- 
dent owner,  would  take  with  respect  to  his  own.  If  he 
is  bound  to  no  more  care  than  that,  my  brother  Erle*s 
direction  seems  to  me  to  be  perfectly  right  and  well 
warranted  by  the  evidence  in  the  case.  The  utmost 
care  of  a  prudent  owner  might  fail  from  the  unforeseen 
negligence  or  dishonesty  of  a  servant,  against  which  it 
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migfat  be  impossible  for  him  to  guard.  If  he  is  guilty 
of  negligence  in  the  selection  of  his  servants,  or  in  keep- 
ing such  as  he  may  well  distrust,  he  can  hardly  be 
considered  as  taking  the  care  of  a  prudent  owner,  and 
on  that  ground  might  be  liable  for  a  loss  occasioned  by 
the  servant's  negligence. 

It  has  been  suggested  that  the  defendant  would  have 
been  liable,  in  case  she  had  herself  negligently  left  the 
door  open,  and  the  property  of  the  plaintiff  had  been 
lost  by  such  negligence :  and  that,  if  she  would  have 
been  liable  in  case  of  her  own  negligence,  she  would  be 
also  liable  for  a  loss  occasioned  by  a  similar  negligence 
of  her  servants.  I  do  not  by  any  means  agree  to  this. 
A  prudent  owner  would  not  himself  leave  the  street  door 
open  and  expose  his  property  needlessly  to  depredation  ; 
but  the  most  careful  owner  cannot  be  secure  against  the 
negligence  of  his  servants;  all  that  he  can  do  is  to 
epdeavour  to  secure  such  as  are  careful.  I  may  add 
that  this  appears  to  be  the  first  attempt  to  fis  such  a 
liability  upon  the  keeper  of  a  boarding  house :  at  least 
no  instance  of  such  an  action  as  the  present  was  cited, 
founded,  not  upon  any  special  terms  agreed  upon,  but 
upon  the  mere  relation  of  boarding  bouse  keeper  and 
guest. 

Upon  the  whole,  it  appears  to  me  that  there  is  no  suffi- 
cient ground  for  the  plaintiff  to  complain  of  the  direction 
given  to  the  jury  by  the  learned  Judge,  and  that  the 
rule  should  be  discharged. 


Coleridge  J. 


Coleridge  J.  The  declaration  in  this  case,  which 
has  been  already  fully  stated,  alleges,  by  way  of  induce- 
ment, that  one  of  the  terms,  on  which  the  plaintiff 
became  a  guest  in  the  boarding  house  of  the  defendant. 
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vas  that  defendant  would  take  due  and  reasonable  care        iSo4. 
of  the  goods  of  the  plaintiff,  whilst  they  were  in  the        Dansf.y  ~ 
house  of  the  defendant,  for  hire  and  reward  to  the  de-    R,c„A^iosoM. 
fendant  in  that  behalf,  and  that  it  then  became  the  duty 
of  the  defendant,  as  such  boarding   house  keeper,  by 
herself  and  her  servants,  to  take  such  due  and  reason- 
able care  of  the  goods  of  the  plaintiff  whilst  she  remained 
as  a  guest  with  the  goods  in  the  defendant's  house:  a 
breach  of  this  duty  is  then  assigned,  and  a  loss  of  some 
of  the  plaintiff's  goods  by  the  neglect  of  the  defendant 
and  her  servants  to  take  such  due  and  reasonable  care. 
The   pleas   raise   issues  both    upon  the  duty  and  the 
breach. 

It  appeared  in  evidence  that  the  defendant  was  the 
keeper  of  a  boarding  house,  and  that  the  plaintiff  had  been 
for  some  weeks  her  guest  in  it,  paying  between  21.  and  37. 
per  week.  She  had  the  use  of  sitting,  drawing  and 
dining  rooms,  in  common  with  others,  her  own  bed  room, 
her  board,  and  the  attendance  of  the  servants,  among 
whom  were  a  butler  and  page ;  and  these,  when  required, 
went  on  errands  for  the  guests,  and  carried  their  luggage 
to  and  from  their  rooms,  when  they  arrived  and  departed. 

On  the  10th  December  in  the  evening,  the  plaintiff 
was  to  leave  the  house  and  to  dine  before  she  went. 
About  half  past  five,  being  in  her  bed  room,  she  was 
told  dinner  was  ready,  by  one  of  the  men  servants,  to 
whom  she  gave  part  of  her  luggage  to  take  down  stairs ; 
and  the  other  servant  afterwards  carried  down  the  re- 
mainder :  all  were  placed  in  the  hall  near  the  fore  door. 
Shortly  before  her  departure,  she  sent  the  butler  out  to 
a  shop  near  for  biscuits;  and  it  was  not  seriously  con- 
tested by  the  defendant's  witnesses  that  this  servant, 
going  out,  left  the  fore  door  ajar,  and  a  thief,  profiting 
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1854.  by  the  opportunity,  entered  and  carried  off  a  box  of  the 
Danbey  plaintiff's,  containing  vaUiable  property.  There  was  no 
Richardson,  evidence  whether  the  defendant  had  received  a  character 
for  carefulness  with  the  butler  when  he  entered  her 
service.  There  was  conflicting  evidence  whether  he 
had  on  former  occasions  left  the  door  ajar,  and,  if  so, 
whether  that  was  within  the  knowledge  of  the  defend- 
ant ;  and  also  whether  any  former  robberies  attributable 
to  the  same  cause  had  occurred. 

Upon  this  evidence,  it  has  been  contended  that  the 
plaintiff  should  have  been  nonsuited,  on  the  ground  that 
there  was  no  duty  on  the  defendant  to  take  such  care  of 
the  plaintiff's  goods  as  alleged  in  the  declaration ;  but, 
unless  it  can  be  established  that  the  defendant  was  not 
bound  to  take  any  care,  it  must  be  admitted  she  was 
bound  to  take  due  and  reasonable  care.  It  seems  to  me 
perfectly  clear  she  was  bound  to  take  some  care ;  and 
that  my  brother  Erie  was  quite  right  in  refusing  to 
nonsuit. 

The  more  important  and  more  contested  question 
remains:  what  was  the  extent  of  care  which  was  due 
and  reasonable  under  the  circumstances,  and  whether 
the  defendant  has  failed  in  the  discharge  of  that  which 
was  incumbent  on  her.  If  we  were  to  consider  the 
cases  of  innkeeper  and  boarding  house  keeper  on  prin- 
ciple merely,  it  would  seem  that  the  latter  would  be 
required  to  take  at  least  as  much  care  of  the  goods  of  a 
guest  as  the  former.  Whether  I  am  staying  at  an  inn, 
or  a  boarding  house,  there  is  ordinarily  neither  more 
nor  less  of  an  express  bailment  of  my  goods  to  the 
master  of  the  house :  in  both  cases  the  custody  of  the 
goods,  such  as  it  is,  is  incident  to  myself  being  there  as 
guest;  and  this  is  in  consideration  of  valuable  reward: 
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while  in  the  case  of  the  innkeeper  there  is,  in  the  absence        1854. 

of  any  lawful  excuse,  a  necessity  to  receive  me,  which       Dansey 

does  not  exist  in  regard  to  the  boarding  house  keeper.    ^icnliiDsoit. 

My  being  received  into  the  house  at  all  is  owing  to  a 

purely  voluntary  contract,  of  which  the  reception  of  my        '"  ^* 

goods  is  a  necessary  part  (for  it  would  be  simply  absurd 

to  suppose  my  lodging   in  a  house,  and  not  bringing 

with  me  my  clothes  and  articles  of  personal  use);  and  a 

pecuniary  reward  is  the  consideration.     The  liability  of 

the  innkeeper,  as  indeed  other  incidents  to  his  position, 

do  not  however  stand  on  mere  reason,  but  on  custom, 

growing  out  of  a  state  of  society  no  longer  existing;  and 

I  agree  that  it  cannot  be  extended  in  all  respects  to  the 

boarding  house  keeper.     But  the  liability  of  this  last 

must  be  measured  by  what  is  reasonable :  he  receives, 

for  hire  and  reward,  into  his  house  a  guest  with  clothes 

and  personal  chattels ;  he  finds  him  servants  to  attend 

on  him,  or  he  attends  on  him  himself;  he  supplies  him 

with  food,  prepared  by  himself  or  his  servants ;  and  he 

reserves  to  himself  the  general  controul  of  the  house, 

and  undertakes,  in  a  general  way,  for  its  security  from 

without     I  do  not  know  that,  in  measuring  the  liability 

resulting  from  these  circumstances,  it  is  necessary  to 

reduce  it  under  any  one  of  the  five  heads  enumerated 

by  Lord  HoU  in  Copffs  v.  Bernard  (a);  there  may  be 

no  express  or  independent  bailment  reducible  under  any 

one  of  them :  and  yet  there  may  be  a  liability  where 

they  sustain  damage  or  are  lost  by  the  misconduct  or 

negligence  of  the   boarding  house  keeper.      It  seems 

therefore  the  right  course,  with  a  view  to  the  present 

case,  to  enquire   for  what   neglects  a  boarding  house 

<a)  2  Ltl,  Ra^,  909.     See  notes  to  S.  C.  in  1  Smith'g  Lead.  Ca.  96. 
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1S54.        keeper  will  be  liable  if  thej  are  personallT  his  own,  and 
j}j^^^^Y       ^^®°  ^®  ®^  ^hat  diSereDce,  if  any,  it  will  make  if  ihev 

Now,  if  the  defendant  here  had  neglected  to  give  the 
^^^^  •  plaintiff  a  dry  bed,  or  wholesome  food,  and  the  plaintiff 
had  become  sick  in  ronsequence,  if  the  defendant  had 
by  negligence  lost  the  boots  or  shoes,  or  any  articles  of 
the  plaintiff's  dress,  which,  in  the  course  of  attendance 
on  her,  she  had  taken  to  clean,  it  cannot  be  doubted 
that  she  would  have  been  liable  to  make  recompencc  in 
damages.  The  defendant  then,  it  must  be  admitted, 
was  bound  in  her  own  person  to  exhibit  ordinary  care 
towards  the  plaintiff  and  her  goods ;  for  ordinary  care 
would  presumably  have  prevented  any  of  these  things 
happening.  If  now  the  jur}',  who  decided  the  present 
case,  had  had  to  consider  the  character  of  what  occurred 
in  the  defendant's  house,  supposing  the  defendant  had 
been  without  servants,  or  had  in  the  particular  instance 
attended  on  the  plaintiff  herself,  would  they  have 
thought  that  ordinary  care  had  been  exhibited?  On 
this  supposition  the  facts  >vould  have  stood  thus:  the 
defendant,  having  placed  the  plaintiff's  goods  near  to 
the  fore  door  in  the  hall,  goes  out  on  a  winter's  evening, 
between  five  and  six,  when  the  light  is  gone,  and  leaves 
the  fore  door  ajar  in  a  street  in  London,  whereby  a  thief 
has  opportunity  to  enter  and  carry  them  away.  Could 
a  jury  have  said  that  that  was  an  act  consistent  with 
ordinary  care?  If  the  door  was  purposely  left  oj^n, 
was  it  or  not  reckless  so  to  do  ?  If  unintentionally,  was 
it  or  not  the  neglecting  of  a  very  simple  and  easy  piece 
of  caution,  the  ascertaining  whether  it  was  open  or  shut  ? 
I  need  not  say  what  the  answer  of  the  jury  must  have 
been :  it  is  enough  that,  under  such  circumstances,  it 
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would  have  been  a  proper  question  for  their  conside-        1854. 
ration. 

But  it  will  be  said  that,  in  fact,  here  the  negligence 
was  the  act  of  the  servant.  And  therefore  we  are  to 
see  next  what  difference  that  makes  in  the  case.  Waiving  ^^''^  ^' 
for  a  moment  the  question  of  liability,  I  think  it  must 
be  admitted  that  the  quality  of  the  act  itself  will  not  be 
altered  by  a  change  of  the  agent :  if  it  would  have  been 
n^ligence  in  the  mistress,  it  will  not  be  less  negligence 
in  the  servant ;  if  it  would  have  been  no  answer,  in  the 
case  of  the  former,  that  she  had  always  before  and  in 
all  other  respects  been  very  careful,  and  that  this  was  a 
single  instance,  so  in  respect  of  the  servant,  and  as 
against  him,  the  same  excuse  would  not  have  availed. 
The  mistress  might  have  deserved  the  character  gene- 
rally of  a  prudent  housekeeper,  and  the  servant  of  a 
careful  domestic;  yet,  if,  in  the  particular  instance, 
either  had  been  negligent,  and  thereby  injured  the 
plaintiff,  each  must  have  answered  in  damages.  This 
rule  must  prevail  wherever  on  the  maxim  of  respondeat 
superior  the  master  is  answerable  for  the  servant,  whether 
in  the  way  of  commission  or  omission.  In  no  such  case 
can  the  master  excuse  himself  by  shewing  the  care  he 
had  taken  in  the  selection  of  this  servant,  or  that  ser- 
vant's previous  good  character  and  conduct.  If  A.*s 
coachman,  being  in  one  instance  careless  or  drunk,  in 
driving  his  master's  carriage  in  his  service  runs  over  £., 
and  B.  sustains  an  injury.  A,  cannot  excuse  himself 
from  answering  for  it  because  he  had  taken  all  imagin- 
able care  in  selecting  him  for  his  servant,  or  because  he 
had  had  the  best  of  characters  with  him  from  his  last 
employer,  or  because  such  misconduct  in  a  long  course 
of  years  had  never  happened  before.     And  this  is  so, 

TOL.  IIL  M  E.   &   B. 
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1854.       because  he  is  to  answer  for  the  act  as  if  it  were  his  own ; 
5an8by      ^^^*  ^^  it. were  his  own  act,  excuses  of  this  kind  would 

My  brother  JErle,  at  the  trial,  considered  the  present 
Cokrfdff€  J.  case  not  to  fell  within  this  rule.  He  separated  the 
servant's  alleged  negligence  from  the  defendant's,  and 
so  directed  the  jury,  in  such  terms,  that,  unless  they 
thought  both  concurred  (that  is,  unless  the  servant  were 
negligent  in  the  act  which  he  did,  and  the  defendant 
also  negligent  in  keeping  the  servant),  the  jury  would 
understand  that  they  ought  to  find  their  verdict  for  the 
defendant 

After  much  consideration,  I  cannot  agree  to  this.  It 
seems  to  me  a  novelty  in  the  law,  without  foundation  in 
any  satisfactory  principle,  complicating  the  inquiry  for 
the  jury  very  inconveniently,  and  likely  to  lead  them  to 
unjust  conclusions.  It  will  be  observed  that  1  have  not 
attempted  to  lay  down  any  precise  definition  of  the 
amount  or  kind  of  care  which  the  defendant  was  bound 
to  have  taken  of  the  plaintifi^'s  goods:  but  let  the  rule 
be  that  she  was  only  bound  to  take  such  as  a  prudent 
householder  would  take  of  his  own  (and  less  than  this  it 
can  scarcely  be),  yet,  if  you  understand  and  apply  that 
nile  in  the  sense  in  which  my  brother  Erk  applied  it, 
it  is  obvious  that  it  is  consistent  with  the  grossest  negli- 
gence, even  misfeasance,  on  the  part  of  the  servant ;  for 
a  mistress,  who  uses  all  ordinary  care  in  the  hiring  and 
overlooking  of  her  domestics,  may  yet  have  careless  or 
wilful  servants,  or  drunken  ones,  or  she  may  unfortu- 
nately have  a  servant  who  is  commonly  sober,  and  yet 
who,  upon  one  occasion,  being  intoxicated,  may  occasion 
great  loss  or  injury  to  the  goods  of  the  guest  in  the 
house ;  and  this  may  happen  in  the  performance  of 
services  for  the  mistress  in  her  place,  and  for  which  the 
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mistress  is  paid,  and  yet  the  mistress  will  not  be  answer-        1854. 

able.     If  the  rule,  so  understood,  be  applicable  to  the       Dansev 

case  of  negligence  or  omission,  I  cannot  see,  in  reason,    r,(,„/rd9on. 

why  it   is    not  equally  applicable  to  misfeasance    and 

commission.    The  same  care  may  have  been  taken  in  the 

selection  of  servants  guilty  of  the  latter  in  the  grossest 

degree,  as  of  the  former;  and  if  that  care  be  used  the 

master  will  have  done  all  that,  according  to  the  rule,  is 

required  of  him.     But  it  seems  to  me,  the  same  answer 

applies  in  both;    the  guest  is  entitled  to  the  due  and 

reasonable  care  absolutely ;  he  comes  to  the  house,  and 

pays  his  money  for  certain  things  to  be  rendered   in 

return,  among  others  the  care  I  speak  of;  to  him  it  is 

indifferent  whether  the  master  renders  them  in  person 

or  by  a  servant ;  it  is  the  master  who  engages  for  them ; 

the  guest  does  not  stipulate  for  wholesome  food,  if  the 

master  has  a  good  and  careful  cook ;  or  a  dry  bed  or 

clean  room,  if  the  housemaid  be  cleanly  and  careful; 

or  punctual  obedience  to  his  orders,  if  the  domestics  are 

civil  and  careful.     He  stipulates  for  all  this  directly  from 

the  master,  having  no  controul  himself  over  the  servants, 

and  having  nothing  to  do  with  the  master's  judiciousness, 

or  care,  or  good  fortune,  in  selecting  them.     And  the 

duty  of  the  master  must  be  measured  by  the  same  rule  ; 

he  undertakes  to  the  guest,  not  merely  to  be  careful  in 

the  choice  of  his  servants,  but  absolutely  to  supply  him 

with  certain  things,  and  to  take  due  and  reasonable  care 

of  his  goods. 

When  indeed  we  speak  of  taking  the  same  care  of  the 
guest's  goods  as  a  prudent  owner  would  take  care  of  his 
own,  we  do  not  speak  of  a  habit  or  character  generally ; 
but  we  apply  it  to  the  particular  instance  upon  which 
the  question  arises  in  judgment.    Occasional  carelessness 

M  2 
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1854.  of  conduct  is  consistent  with  general  carefulness  of 
D^^gsY  character,  though  it  is  not  commonly  found  with  it, 
Richardson.  ^  "™^">  therefore,  may  be  a  prudent  owner,  and  yet  not 
in  every  instance  take  good  care  of  his  own  property. 
The  only  practical  question  therefore  turns  upon  the 
quality  of  the  individual  act.  Has  such  care  been  shewn 
in  the  particular  instance,  as  the  party  injured  had  a 
right  to  insist  on  ?  If  it  has  not,  he  must  be  answerable 
who,  expressly  or  impliedly,  has  undertaken  for  a  suflS- 
cient  consideration  to  shew  it  It  may  be  said  that  this 
may  sometimes  lead  to  hard  consequences;  and,  no 
doubt,  the  liability  of  masters  for  the  acts  or  omission  of 
their  servants  weighs  heavily  on  them ;  but  the  hardship 
would  be  at  least  equal  if  the  master  were  not  liable ; 
and  it  would  be  attended  with  injustice  too.  If  the 
roaster  be  morally  innocent,  so  must  the  injured  party 
be  also ;  for  he  cannot  recover,  if  by  his  own  miscon- 
duct or  negligence  he  has  contributed  to  the  loss :  and, 
of  two  innocent  persons,  surely  he  should  suffer  through 
whom  it  is,  by  the  employment  of  another,  the  mischief 
has  been  occasioned. 

I  think  therefore  that  the  case  should  go  down  to  a 
new  trial. 

Lord  Ix>rd  Campbell  C.  J.     After  having  considered  this 

case  very  deliberately,  I  come  to  the  conclusion  that 
the  rule  for  a  new  trial  ought  to  be  made  absolute. 

I  think  that  the  application  for  a  nonsuit  was  properly 
refused,  and  that  the  defendant  was  not  entitled  to  a 
verdict  on  the  fourth  plea,  denying  that  the  plaintiff  was 
received  into  the  boarding  house,  with  her  goods,  on  the 
terms  mentioned  in  the  declaration.  The  declaration 
neither  alleges  a  bailment  into  the  personal  custody  of 
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the  defendant^  nor  charges  an  absolute  duty  to  keep  1354. 

safely.     The  defendant  did  receive  the  plaintiff  with  her  Dan8ey 

goods,  on   the   terms  of   providing    her   with   rooms,  rxchardson. 
furniture,  meat,  drink,  servants'  attendance  and  other 

LiOrd 

necessaries,  and  of  tcJung  due  and  reasonable  care  of  her  CimpMl  C.  J. 
goods  whik  they  were  in  the  said  house  and  plaintiff  re- 
mained  such  guest  therein;  i.  e.  such  due  and  reasonable 
care  as  a  boarding  house  keeper  ought  to  take  of  the 
goods  of  a  guest.     This  by  no  means  amounted  to  the 
care  which  an  innkeeper  is  bound  to  take  of  the  goods 
of  a  guest,  or  the  care  required  of  a  bailee  with  whom 
goods  are  deposited  to  be  safely  kept  and  returned  to 
the  owner ;  although  the  duty,  whatever  the  extent  of 
it  might  be,  was   not  undertaken   gratuitously.     The 
evidence  adduced  by  the  defendant  was  very  strong  to 
rebut  the  case  of  negligence  made  by  the  plaintiff,  and 
even  to  shew  negligence  on  the  part  of  the  plaintiff  as 
conducive   to  the  loss;  but  I  cannot   bring  myself  to 
think  that  the  three  questions  were  properly  left  to  the 
jury:   1st,  "Whether  the  loss  happened  from  the  negli- 
gence of  the  servant  in  leaving  the  door  o])en  ?"    2dly, 
"  If  it  did,  Whether  there  was  any  negligence  in  the 
defendant  in  hiring  or  keeping  such  a  servant?"  and, 
3dly,  "  Whether  there  was  negligence  on  the  part  of 
the  plaintiff  which  conduced  to  the  loss?"'     If  the  jury 
should  think  that  there  was  no  negligence  in  the  servant 
in  respect  to  leaving  the  door  open,  they  were  to  find 
for  the  defendant.     And  this  was  quite  proper.     But, 
although  there  should  be  negligence  in  the  servant  in 
leaving  the  door  open,  however  gross  it  might  be,  still 
the  jury  were  to  find  for  the  defendant  unless  there  was 
negligence  in  the  defendant  in  hiring  and  keeping  such 
a  servant     The  third  question  was  to  arise  only  if  the 
two  first  were  answered  favorably  for  the  plaintiff. 


V. 

Richardson. 
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J  854.  Now,  if  the  loss  arose  from  gross  negligence  in  the 

Dansey  servant,  I  cannot  say  that  the  defendant  might  not  be 
liable,  although  she  was  not  guilty  of  any  negligence  in 
hiring  or  keeping  the  servant  Low  as  the  duty  of  a 
CampbtV  C.  J.  boarding. house  keeper  may  be,  with  respect  to  the  care 
of  the  goods  of  a  guest,  compared  to  that  of  an  innkeeper, 
I  cannot  go  so  far  as  to  say  that  in  no  case  can  he  be 
liable  for  loss  of  goods  by  the  negligence  of  a  servant, 
although  he  was  not  guilty  of  any  negligence  in  hiring 
or  keeping  the  servant  I  by  no  means  say  that,  if  the 
loss  of  the  plaintiff's  dressing  case  arose  from  the  ser- 
vant having  by  mistake  left  the  door  ajar  when  he 
intended  to  shut  it,  the  defendant  must  be  liable  for  the 
loss ;  but  I  think  there  may  be  negligence  in  a  servant 
in  leaving  the  outer  door  of  a  boarding  house  open, 
whereby  the  goods  of  a  guest  are  stolen,  which  might 
render  the  master  liable.  I  think  there  is  a  duty  on  his 
part,  analogous  to  that  incumbent  on  every  prudent 
householder,  to  keep  the  outer  door  of  the  house  shut 
at  times  when  there  is  a  danger  that  thieves  may  enter 
and  steal  the  goods  of  the  guests.  If  he  employs  ser- 
vants to  perform  this  duty,  while  they  are  performing  it 
they  are  acting  within  the  scope  of  their  employment, 
and  he  is  answerable  for  their  negligence.  He  is  not 
answerable  for  the  consequences  of  a  felony,  or  even  a 
wilful  trespass,  committed  by  them:  but  the  general 
rule  is,  that  the  master  is  answerable  for  the  negligence 
of  his  servants  while  engaged  in  offices  which  he  employs 
them  to  do :  and  I  am  not  aware  how  the  keeper  of  a 
lodging  house  should  be  an  exception  to  the  rule.  He 
is  by  no  means  bound  to  the  same  strict  care  as  an  inn* 
keeper;  but,  within  the  scope  of  that  which  he  ought  to 
do,  I  apprehend  that  he  is  equally  liable  whether  he  is 
to  do  it  by  himself  or  his  servants. 
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The  doctrine  that  inquiry  is  to  be  made  whether  1854. 
the  master  was  guilty  of  negligence  in  hiring  or  keep-  dInsby 
ing  the  servants  is,  I  believe,  quite  new.  The  scienter,  richIrdsom. 
as  to  the  character  and  habits  of  the  servants,  may 
become  material  where  an  attempt  is  made  to  throw  campta  C.  J. 
upon  him  a  liability  for  a  loss  by  their  felony  or  wilful 
trespass,  to  which  prima  facie  he  is  not  subject.  With 
respect  to  commodatum  or  ^Mending  gratis,"  it  is  ex- 
pressly laid  down  by  Lord  Holty  in  Coggs  v.  Ber- 
nard {a\  that  the  bailee  is  liable  for  the  negligence 
of  his  servant,  without  any  consideration  of  personal 
negligence  in  hiring  or  keeping  him.  Putting  the  case 
of  a  horse  borrowed,  he  says :  ''  If  the  bailee  put  this 
hOTse  in  his  stable,  and  he  were  stolen  from  thenne,  the 
bailee  shall  not  be  answerable  for  him.  But  if  he  ^n" 
hit  servant  leave  the  house  or  stable  doors  open,  and  the 
thieves  take  the  opportunity  of  that,  and  steal  the  horse, 
he  Will  be  chargeable;  because  the  neglect  gave  the 
thieves  the  occasion  to  steal  the  horse."  Here  extra- 
ordinary care  is  required,  and  the  bailee  is  liable  for 
slight  negligence.  But  Story  makes  the  bailee  liable 
for  the  negligence  of  his  servant  in  the  case  of  the  hirer 
of  a  horse,  who  is  only  bound  to  take  the  same  care  of 
the  animal  that  a  prudent  man  would  of  his  own.  "  The 
hirer  is  not  only  liable  for  his  own  personal  default  and 
negligence,  but  for  the  default  and  negligence  of  his 
servants,  and  domestics,  about  the  thing  hired.  I^ 
therefore,  a  hired  horse  is  ridden  by  the  servant  of  the 
hirer  so  immoderately,  that  he  is  injured  or  killed  there- 
by,  the  hirer  is  personally  responsible.  So,  if  the  servant 
of  the  hirer  carelessly  and  improperly  leaves  open  the 
stable  door  of  the  hirer,  and  the  horse  is  stolen  by 
thieves,  the    hirer  is  responsible  therefor."     Story  on 

(a)  2  lAi.  Raym,  916. 
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1854.        Bailments,  chap,  vl  sect.  400,  p.  265  (a).    The  same  dis- 

DANfBY       tingaished  jurist  proceeds  to  shew  that  in  cases  where 

Richardson.  ^^  ordinary  care  is  required  in  the  bailee  he  is  not 

liable  for  thefts  by  his  servants,  unless  there  be  circum- 

Lord 

Cam^bin  C.  J.  Stances  which  impute  to  him  personally  a  want  of  due 
diligence.  *^  Thus,  where  a  trunk  was  deposited  with 
an  upholsterer  for  a  reward,  the  contents  of  which  were 
stolen  by  his  servants,  notwithstanding  reasonable  care 
in  the  custody  of  it  by  him,  he  was  held  not  responsible 
for  the  loss."*  But,  ''if  a  watch  is  deposited  with  a 
watchmaker  for  repairs,  and  it  is  left  in  his  shop  in  a 
less  secure  repository  than  that  in  which  he  keeps  his 
own,  and  it  is  stolen  by  his  servants,  he  will  be  respon- 
sible for  the  loss.  So,  if  an  agister  of  cattle  for  a  reward 
leaves  open  the  gates  of  his  field,  or  allows  the  fences  to 
be  defective,  so  that  the  catde  escape,  he  is  liable  for 
the  loss.**  Story  an  Bailments^  chap.  vi.  sect.  407, 
p.  269  (6).  I  conceive  that,  in  all  the  various  sorts  of 
bailment,  when  a  question  arises  as  to  the  liability  of 
the  bailee  for  the  loss  of  the  thing  bailed,  it  is  to  be 
determined  by  the  degree  of  care  required  from  the 
bailee,  and  the  degree  of  negligence  from  which  the  loss 
arose ;  and  that  the  question  is  not  whether  the  negli- 
gence is  imputed,  personally  to  the  bailee,  or,  to  his 
servants  within  the  scope  of  their  employment.  In  the 
present  case,  if  Mrs.  Richardson,  herself,  had  gone  out 
and  left  the  door  ajar,  so  that  a  thief  had  entered  and 
stolen  the  plaintiflF*s  goods  deposited  in  the  hall,  it 
would  not  necessarily  follow  that  she  would  have  been 
liable  for  the  loss,  llie  jury  would  have  had  to  say 
whether,  under  all  the  circumstances,  this  was  a  want  of 
the  ordinary  care  to  be  expected  from  a  prudent  house- 
keeper.    At  some  hours  of  the  day,  and  in  certain  situa- 

(f>)  1st  edit.     P. -104)  5th  edit.  {b)  Itt  edit.    P.  414;  5th  edit. 
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tionsy  the  outer  door  of  a  house  may  be  left  entirely        1854 


169 


opeiiy  without  any  negligence.     Story y  in  treating  of  the       Dansby 

extraordinary  responsibility  of  an  innkeeper,  intimates    Rioharimon. 

an  opinion  that,  where  it  is  the  usual  custom  to  turn  a 

Lord 
horse  out  to  pasture  in  the  night,  the  innkeeper  would  CampbeU  C.  J. 

not  be  liable  for  the  loss  of  a  horse  so  turned  out  and 

stolen ;  and  he  adds:  ^' In  the  country  towns  in  America^ 

it  is  very  common  to  leave  chaises  and  carriages  under 

open  sheds  all  night  at  inns ;   and  also  to  leave  the  stable 

doors  open  or  unlocked.     Under  such  circumstances,  if  a 

horse  or  chaise  should  be  stolen,  it  would  deserve  con- 

sideration,  how  far  the  innkeeper  would  be  liable.*"  Story 

on  BaUmentSy  chap.  vi.  sect  478,  p.  312  (a). 

The  questions  to  be  left  to  the  jury  in  the  present 
case,  I  think,  were :  Whether  the  door  was  left  open, 
and  whether  there  was  a  want  of  ordinary  care  and 
diligence  in  so  leaving  it  open,  yirhereby  the  property 
was  lost.  The  distinction  taken,  between  the  negligence 
of  the  servant  in  leaving  the  door  open  and  the  negli* 
gence  of  the  defendant  in  hiring  or  keeping  the  servant, 
it  seems  to  me  cannot  be  supported.  Wherever  a  loss 
of  the  thing  bailed  arises  from  a  want  of  the  degree  of 
care  which,  from  the  nature  of  the  bailment,  ought  to 
be  exercised,  I  think  it  immaterial  whether  the  negligence 
be  imputable  personally  to  the  bailee,  or  to  servants 
employed  by  him. 

It  was  very  truly  observed,  at  the  bar,  that  this  was 
not  the  common  case  of  depositumy  and  that  the  duty  of 
the  defendant  was  not  that  of  a  bailee  to  whom  a  chattel 
is  personally  delivered  to  be  safely  kept  and  returned, 
for  reward.  But  there  was  a  duty  incumbent  upon  the 
defendant,  as  keeper  of  the  boarding  house,  with  respect 
to  the  plaintiff's  goods  when  they  were  lawfully  deposited 

(a)  1st  edit.    P.  507  ;  5tb  edit. 
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1854.        in  the  hall,  and  even  while  they  remained  in  the  room 

Dansey       appropriated  to  the  plaintiff;  and  I  think  it  was  a  breach 

Richardson.   ^^  ^^^  ^^^7  ^»  through  the  gross  negligence  of  the 

defendant,  or  her  servant,  the  outer  door  was  left  open 

Lord 

ComiAea  C.  J.  &t  a  time  when  thieves  might  be  expected  to  enter  the 
house,  and  by  means  thereof  the  goods  were  stolen. 
The  luggage  of  a  passenger  by  railway,  though  never 
delivered  to  any  servant  of  the  company,  and  remaining 
in  the  personal  keeping  of  the  passenger  during  the 
journey,  is  nevertheless,  in  point  of  law,  in  the  custody 
of  the  company  so  as  to  render  them  liable  for  its  loss 
by  the  negligence  of  their  servants ;  see  Gre€it  Northern 
RaHway  Company  v.  Shepherd  {a). 

But,  in  the  present  case,  the  jury  were  told  to  find 
for  the  defendant  although  the  loss  arose  firom  the  neg- 
ligence of  the  servant,  although  there  was  no  negligence 
on  the  part  of  the  plaintiff,  if  the  defendant  was  not 
guilty  of  negligence  in  hiring  or  keeping  the  servant. 
This  amounts  to  the  doctrine  that  the  boarding  house 
keeper  cannot  be  liable  for  negligence  of  the  servant, 
however  gross,  which  causes  the  loss  of  the  goods  of  the 
guest,  if  the  master  cannot  be  justly  accused  of  negli- 
gence in  hiring  and  employing  that  servant.  To  this 
doctrine  I  cannot  accede.  I  by  no  means  suppose  that 
a  boarding  house  keeper  is  liable  for  the  loss  of  the  goods 
of  the  guest  by  theft,  where  there  has  been  no  negligence. 
Robbery  is  vis  major^  which  according  to  the  better 
opinion  would  excuse  even  an  innkeeper,  although  not 
a  common  carrier.  But  the  loss,  here,  is  alleged  to 
have  arisen  firom  the  gross  negligence  of  the  servant,  for 
which  I  think  the  boarding  house  keeper  may  be  liable, 
without  proof  of  previous  knowledge  of  any  deficiency 
or  evil  habits  in  the  servant 

(a)  8  Exeh,  30. 
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In  the  argument,  it  was  contended  that  the  defendant        1854. 

could  not  be  liable  for  this  negligence  of  the  servant,  as       Dansky 

it  resolved  itself  into  mere  nonfeasance.     But,  without   „      ^• 

'  Richardson. 

determining  whether  the  imperfect  shutting  of  the  door 
is  to  be  called  nonfeasance  or  misfeasance,  I  think  the  ca^^^^Q^  j. 
doctrine  cannot  be  supported  that,  where  there  is  a  duty 
to  be  performed  which  is  left  to  a  servant,  the  master  is 
not  liable  for  the  omission  or  nonfeasance  of  the  servimt 
We  have  already  seen  the  liability  of  the  master  where 
from  the  omission  to  shut  a  stable  door  a  steed  is 
stolen ;  and  many  other  instances  might  be  given  where 
the  omission  of  a  servant  to  do  acts,  in  pursuance  of  a 
duty  for  protecting  the  public  against  damage,  would 
render  the  master  liable  for  the  consequences.  Here 
the  duty  was  that  the  outer  door  of  the  house  should  be 
properly  attended  to;  not  that  it  should  be  kept  con- 
stantly shut ;  and  the  simple  fact  of  its  being  left  for  a 
time  ajar  or  wide  open  would  be  no  conclusive  evidence 
of  negligence  for  which  the  defendant  is  liable.  But 
the  outer  door  might  be  left  open  under  circumstances 
which  might  make  it  amount  to  gross  negligence :  and, 
if  this  was  the  act  of  the  servant,  I  cannot  say  that,  to 
render  the  boarding  house  keeper  liable,  it  is  necessary 
to  prove  that  he  knowingly  kept  a  negligent  servant 
The  only  duty  in  this  case  arose  out  of  the  relation  of 
boarding  house  keeper  and  guest ;  but  I  think  there  might 
have  been  a  breach  of  that  duty  under  the  circum- 
stances alleged  and  proved,  without  proof  of  personal 
misconduct  on  the  part  of  the  defendant. 

I  therefore  concur  with  my  brother  Coleridge  in  thinking 
that  the  rule  for  a  new  trial  should  be  made  absolute. 
But,  as  my  brother  Wightman  and  my  brother  Erie  are 
of  a  contrary  opinion,  the  rule  will  not  be  made  absolute. 

The  Court  being  equally  divided,  the  rule  dropped. 
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1864. 


The  Queen  against  John  Thomas  Huntlet, 
Clerk. 

or^  of       ILfULLORj  io  last  Miekaelmas  Term,  obtained  a  rule 

■''*^**'  calling  on  the  prosecutors  in  this  case  to  shew 

""^   cause  why  the  order  of  the  Quarter  Sessions  for  The 

A  poor  rito»  *^ 

and  ordering  Parts  of  Undseyy  made  upon  the  appeal  of  John  Thonuu 

eotti  to  bo 

poid  hf  the  Huntky^  Clerk,  against  an  assessment  for  the  relief  of 

Seramdent,  the  poor  of  the  parish  of  BMrooke,  the  rule  of  this  Court 

BMjbeeA.       made  to  remove  the  said  order  of  Sessions  into  this 

moring  h^    Court,  and  the  writ  of  6.  &  and  subsequent  proceedings 

nd  tei^       thereon,  should  not  be  set  aside,  and  why  the  moneys 


ezecittioo         levied  thereunder  should  not  be  returned  to  the  said 

thereon  under 

■tut.  13&  13     defendant    The  rule  was  drawn  up  on  reading  (amongst 

«.  18.;  for        other  things)  the  order  of  Sessions  above  mentioned; 

not  takeaway    which,  after  reciting  the  reference  of  the  appeal  to  a 

giJa^Sr"  barrister,   and   the   making  of  his   award,   proceeded: 

fc  4^to  orf«^  "  ^^^  *^  *^®  Court  the  respondents  brought  into  (Jourt 

^I^V"        the  award  of  the  said  arbitrator;  and  the  said  award  was, 

a  poor  rate,       on  motion  bv  the  said  respondents,  entered  as  the  iudir- 

bnt  gives  an  "^  "^  J    "-© 

additional         ment  of  the  Quarter  Sessions  in  the  said  appeal  (a), 
enfonmigioch  and  is  in  the  words  and  figures  following;  that  is  to 


&fli6fe,tbat  say:  ' Whereas,'"  &c :  the  order  then  set  out  the  awaid 

whS^ji^      verbatim ;  which,  after  reciting  the  reference,  proceeded : 

diction  to 

order  coetfon 

appeal  is  gircn  only  by  staL  12  &  13  VkL  c  45.  t.  5.,  the  order  may  be  enforced  under 

aecL  18.  if  the  order  be  in  other  respects  valid. 

SmUe,  also,  that  an  order  for  costs  in  soch  a  case  may  be  valid,  thongh  ordering  the  ooets 
to  be  paid  to  the  party  and  not,  as  required  by  stat.  1 1  &  12  VieL  c.  43.  9,  27.,  to  the  clerk 
of  the  peace.     8td  qwmre 


(«)  12  &  13  rirt.  e.  45.  «.  13. 
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'*  I  do  make  and  publish  this  my  award  in  writing  of  and        1864. 

concerning  the  premises;  that  is  to  say:  I  award  and    The Quebn 

order  that  the  said  appeal  be,  and  the  same  is  hereby,      huntlby. 

dismissed ;  and  that  the  said  assessment  be  confirmed ; 

and  the  same  is  hereby  confirmed  accordingly.     And  i 

award  and  order  that  the  said  appellant  shall  pay  his 

own  costs  of  the  said  appeal  and  of  this  reference  and 

the  costs  of  this  my  award ;  and  that  he  shall,  within  one 

month  ailer  this  my  award  shall  have  been  entered  as 

the  judgment  of  the  said  Court  of  Quarter  Sessions  in 

the  said  appeal,  pay  to  the  said  respondents  their  costs 

of  the  said  appeal  and  of  this  reference.    And  I  adjudge 

and  ascertain"  &c.:    the  award  then  ascertained  spc- 

dfically  the  different  costs  (a).     This  order  of  Sessions 

was,  by  a  rule  of  this  Court,  removed  into  this  Court  in 

TVmtfy  term  last,  and  a  fi.  fa.  issued,  under  which  the 

costs  were  levied.     The  present  rule  was  obtained  on 

the  ground  that,  by  stat  11  &  12  Vict.  c.  43.  s.  27.,  the 

order  ought  to  have  been  to  pay  the  costs  to  the  clerk  of 

the  peace,  not,  as  it  was,  to  pay  them  to  the  respondents. 

Mdcaukn/y  Hayes  and  Manisiy,  in  last  Mtchaelmat 
Term,  shewed  cause  (ft).  The  rule  seems  to  have  been 
moved  for  under  the  supposition  that  the  order  for  costs 
was  made  under  stat.  11  &  12  Vict  c.  43.:  but  that  is 
a  mistake.  That  Act  is  confined  to  appeals  against 
summary  convictions  and  orders,  whereas  the  present  is 
ao  appeal  against  a  poor  rate.  The  order  for  costs  is 
under  stat  11  G.  2.  c.  38. ;  and  the  subsequent  pro- 
ceedings now  sought  to  be  set  aside  are  under  stat. 
12  &  13  Vict.  c.  45.    But  the  latter  statute,  in  sect  5, 

(a)  See  R$  HumtUy,  \  E.  ^  B.  787. 

(6)  November  24th ;  before  Lord  Campbett  C.  J.,  Colerk^e,  Wightman 
and  Erk  Jt. 
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1854.        rather  ineomrenieiithr,  refas  to  staL  11  &  12  FieL  c  43^ 

ThtQBWB    *^  ^  ^  inooqiarate  part  of  it;  and  thai  the  qorstioo 

-,  J-  oomet  to  he,  what  ii  the  intentkxi  of  the  Legnbtare,  to 

be  cxJIccted  from  the  different  parts  of  the  different 


By  Stat.  17  C  2.  c  S8w  s.  4.  the  josdoes,  on  appeal 
agumt  a  poor  rate,  maj  award  costs  in  the  same  manner 
dait  they  are  empowered  to  do  in  cases  of  appeal  toodi- 
ing  aettleraent  by  stat.  8  &  9  IF.  3.  cl  30.  s.  3.  Under 
these  enactments,  if  onaltered,  diere  would  be  no  qoes- 
tion  bnt  that  this  fiirm  of  ocder  was  ri^t;  hot  the 
remedy  fior  non-payment  would  be  confined  to  distiesB 
(giren  by  the  last  mrationed  Act),  or,  it  may  be,  lo 
indictment.  But  by  stat.  12  &  13  VieL  cl  4a.  «.  !& 
it  is  enacted  that  **  in  all  cases  where  any  order  shall 
be  made  by  any  Court  erf*  General  or  Quarter  Sessions 
rf  the  peace  it  shall  be  lawful  fi>r  the  Court  of 
Qoeen's  Bench,"  or  a  Judge  of  that  Court,  upon  pnM>f 
of  refusal  or  neglect  lo  obey  such  order,  ^  to  order  and 
direct  such  <Hder  of  the  Court  of  General  or  Quarter 
Sessions  to  be  removed  into  the  said  Court  of  Queen's 
Bendi,  and  diereupon  such  order  shall  be  of  the  same 
face  and  effect,  and  may  be  enforced  in  the  same  man- 
no*,  as  a  rule  made  by  the  said  Court  of  Queen's  Bench." 
If  this  stood  alone,  there  seems  no  doubt  that  the  legal 
construction  would  be  that  aO  orders  which  could  be 
made  before  remained  good,  and  that  all  remedies  for 
enforcing  them  remained  as  before,  though  the  L^t»- 
latnre  gare  a  cumulative  remedy  applicable  to  all  such 
cases:  but  no  powers  would  have  been  given  to  make 
orders  where  they  could  not  be  made  before.  But  sect 
5  enacts  that,  *'  upon  any  appeal  to  any  Court  of  Genc^ 
ral  or  Quarter  Sesdons  of  the  Peace,"  the  Court  may, 
if  it  think  fit,  order  **  the  party"  against  whom  the  appeal 


V. 
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18  decided  **  to  pay  to  the  other  party"  costs,  ^'  such  costs  1854. 
to  be  recoverable  in  the  manner  provided  for  the  re-  The  Queen 
covery  of  costs  upon  an  appeal  against  an  order  or  con- 
viction" by  Stat  11  &  12  Vict  c.  43.  This  section 
gives  another  cumulative  power ;  the  Sessions  may  make 
an  order  under  this  statute  with  the  same  remedies  as  those 
given  by  stat.  1 1  &  12  Vict,  c,  43.  s.  27.,  that  is,  by  distress 
or  imprisonment ;  but  the  powers  to  make  orders  already 
vested  in  the  Sessions  by  any  previous  Act  are  not 
abrogated.  Affirmative  words  in  an  Act  giving  an 
additional  right  or  remedy  do  not  take  away  rights  or 
remedies  already  vested  either  by  previous  Acts  or  at 
common  law.  Of  this  there  are  many  instances;  Bex 
V.  Robinson  (a)  may  be  mentioned.  The  order  made 
under  stat  17  G.  2.  c.  38.  s.  4.  is  not  the  less  an  order 
of  Sessions  within  the  intention  of  the  Legislature,  ex- 
pressed in  stat.  12  &  13  Vict.  c.  45.  s.  18.,  because  another 
order  might  have  been  made  under  sect.  5  of  this  last 
Act,  even  on  the  supposition  that  an  order  made  under 
sect  5  would  not  be  enforceable  in  this  way.  In  Regina 
V.  Binney  (ft),  where  the  order  for  costs  was  on  an  appeal 
against  an  improvement  rate  made  under  a  local  Act, 
which  gave  to  the  party  costs  on  appeal  in  general  terms, 
Crompton  J.  intimated  that  in  his  opinion  the  order 
directing  the  costs  to  be  paid  to  the  party  was  strictly 
proper,  an  opinion  which  he  still  retained  and  acted 
upon  at  chambers,  on  an  application  made  before  him 
in  the  present  case.  But,  supposing  that  this  order 
were  made  under  stat  12  &  13  Vict.  c.  45.  s.  5.,  still  it 
would  be  good,  and  enforceable  under  sect  18.  The 
objection  seems  to  be  this.  Stat  11  &  12  VicL  c.  43., 
which  is  confined  to  appeals  from  summary  convictions 
and  orders,  by  sect.  27  enacts  that,  '^  if  upon  any  such 

(a)  2  PiiJT.799.  8a3.  (6)  \  B.  ^  B.  810. 
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1854.        appeal  the  Court  of  Quarter  Sessions  shall  order  either 
The  QuBBN     party  to  pay  costs,  such  order  shall  direct  such  costs  to 
HuKTLSY.     ^  P^^  ^^  ^^®  ^^^^^  ^^  ^^^  peace  of  such  court,  to  be  by 
him  paid  over  to  the  party  entitled  to  the  same,  and 
shall  state  within  what  time  such  costs  shall  be  paid; 
and  if  the  same  shall  not  be  paid  within  the  time  so 
limited,  and  the  party  ordered  to  pay  such  costs  shall 
not  be  bound  by  any  recognizance  conditioned  to  pay 
such  costs,  such  clerk  of  the  peace  or  his  deputy"  shall 
grant  a  certificate  to  that  eflTect ;  and  on  production  of 
the  certificate  any  justice  may  direct  the  costs  to  be 
levied  by  distress,  or  in  default  of  distress  may  commit 
for  not  more  than  three  months.     Now  it  seems  to  be 
said  that,  inasmuch  as  stat.  12  &  13  Vict.  c.  45.  s.  5. 
contains  the  words  '^  such  costs  to  be  recoverable  in  the 
manner  provided  for  the  recovery  of  costs  upon  an  ap- 
peal against  an  order  or  conviction,"  under  stat.  11  &  12 
Vict  c.  43.,  therefore  the  remedy  by  distress  and  impri- 
sonment is  the  only  one  for  enforcing  the  present  order. 
But  sect  18  of  stat.  12  &  13  Vict  c.  45.,  which  is  in 
terms  made  applicable  to  all  cases  of  orders  by  sessions, 
superadds   the   remedy  by  removal  into  the  Queen's 
Bench.     Then  it  is  also  said  that  an  order  for  costs  on 
an  appeal,  under  stat  11  &  12  Vict  c.  43.,  must  order 
the  costs  to  be  paid  to  the  clerk  of  the  peace,  and  that 
therefore  the  same  rule  applies  to  all  costs  or  appeals 
against  orders  of  sessions,  by  virtue  of  stat.  12  &  13  Vict 
c.  45.  «•  5. ;  and  for  this  Regina  v.  HelUer  (a)  was  relied 
on.     But  that  case  decided  no  more   than   that  stat 
9  6r.  4.  c.  61.  «.  29.  was  inconsistent  with  stat  11  &  12 
Vict  c.  43.,  and  therefore  was  repealed  by  sect  36  of  the 
last  mentioned  Act.     The  form  of  the  order  is  no  part 
of  the  *^ manner"  in  which  the  costs  are  recoverable; 

{a)  17  Q.  B.  229. 
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the  words   are   merely  directory,  as   in    the   cases  re*        1854, 
ferred  to  in  the  judgment  in  Cole  v.  Green  (a).     And,  '  The  Queen 
even    if  the   certificate  of   the    clerk    is   an   essential      -rjj^^^ 
part  of  the  manner  provided  by  stat.   11   &  12  Vict. 
C.43.  s.  27.,  still  the  order  is  good,  and  enforceable  under 
Stat  12  &  13  Vict  c.  45.  «.  18. 


MeUor  and  Joseph  Addison,  in  support  of  the  rule. 
The  object  of  the  Legislature  in  stat.  12  &  13  Fict 
e.  45.  was,  as  appears  by  the  recital,  **  that  the  law  should 
be  more  uniform."  It  would  be  by  no  means  consistent 
with  this  object  if  there  were  to  be  different  forms  for 
orders  for  costs  on  appeal  in  different  classes  of  cases, 
though  there  is  a  curious  change  of  language.  By  sect.  4, 
an  appellant  on  frivolous  grounds  is  **  liable  if  the 
Court"  of  Sessions  '*  shall  so  think  fit,  to  pay"  the  costs 
of  the  respondent,  **  such  costs  to  be  recoverable  in  the 
manner  hereinafter  directed:"  in  sect.  5,  as  already 
pointed  out,  the  language  is  that  the  Court  *^  may  order 
the  party  to  pay  to  the  other  party"  costs,  to  be  recover- 
able in  the  manner  provided  in  stat.  11  &  12  Fict  c.  43. : 
by  sect.  6,  if  an  appeal  is  not  prosecuted,  the  Court  of 
Sessions  ''  may,  if  it  so  think  fit,"  *^  order  to  the  party 
receiving"  notice  of  appeal  costs  "  to  be  paid  by  the 
party  or  parties  giving  such  notice,  such  costs  to  be 
recoverable  in  the  manner  last  aforesaid."  It  does  not 
appear  why  the  language  is  changed;  for  the  three 
sections  evidently  mean  the  same  thing :  but  it  cannot 
be  supposed  that  the  Legislature  intended  that  there 
should  be  three  different  forms  of  order  in  the  three 
cases,  nor  that  the  form  of  the  order  for  costs  under  stat. 
11  &  12  Fict  c.  43.  should  be  different  fi-om  that  in  the 

(a)  6  M.^G.  872.  890. 
VOL.    III.  N  .  E.    &    B. 
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1854.  other  cases.  The  true  construction  seems  to  be  that  all 
The  QuBEN  ^'*'®®  sections,  4,  5  and  6,  of  stat.  12  &  13  Vict  c.  45. 
incorporate  the  whole  of  stat  11  &  12  Vict.  c.  43.  This 
gives  no  more  force  to  the  words  "  in  the  manner  pro- 
vided'* than  was  given  to  similar  words  in  Richardson 
V.  The  South  Eastern  Railway  Company  (a).  Then,  if 
sect.  5  does  so  incorporate  stat.  11  &  12  Vict.  c.  43.,  the 
order  is  bad  for  not  dkecting  the  costs  to  be  paid  to  the 
clerk  of  the  peace  for  the  benefit  of  the  party ;  Regina 
v.  HeUier{b).  And  the  peculiar  remedies  given  by 
sect  18  of  stat.  12  &  13  Vict.  c.  45.  do  not  extend  to 
orders  for  costs  under  sects.  4,  5  or  6.  It  would  be 
incongruous,  when  the  remedy  given  in  sect.  5  is  dis- 
tress, and,  in  default  of  distress,  imprisonment  for  not 
more  than  three  months,  if,  in  the  same  statute,  by 
sect  18^  a  remedy  was  given  which  would  enable  the 
party  to  take  the  other  in  execution  at  once,  absolutely. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.,  in  this  term  (January  30), 
delivered  the  judgment  of  the  Court. 

This  was  a  rule  for  quashing  an  order  of  Sessions,  and 
the  certiorari  by  which  it  was  removed  into  this  Court 
for  the  purpose  of  execution,  on  the  ground  that  the 
order  was  void  by  reason  of  its  ordering  the  costs  of  the 
appeal  to  be  paid  by  the  appellant  to  the  respondent ; 
whereas  it  was  contended  that,  by  stat.  11  &  12  Vict, 
c.  43.  s.  27.,  and  by  stat.  12  &  13  Vict  c.  45.  s.  5.,  the 
order  ought  to  have  ordered  the  costs  to  be  paid  to  the 
clerk  of  the  peace ;  and  Regina  v.  Hellier  (b)  was  cited, 
wherein  an  order  was  quashed  on  this  ground. 

But  it  appears  to  us  that  the  order  in  question  is  free 
from  the  objection  so  relied  on ;  for  it  was  made  upon 

(a)  II  Qom.  B,  154.  (6)  17  Q.  B,  229. 


XVn.  VICTORIA.  179 

an  appeal  against  a  poor  rate;  and  stat.  17  G.  2.  c.  38.        1354. 
s.  4.  empowers  the  Sessions,  upon  such  an  appeal,  to    The  Queen 
order  payment  of  costs  in  the  form  here  used ;  and  this      „  ^ 

HUNTLEY* 

Statute  is  now  in  force,  unrepealed  and  unaltered  by 
any  subsequent  statute.  The  order  now  before  us  is 
therefore  valid. 

Stat.  11  &  12  Vict  c.  43.  s.  27.  relates  only  to  appeals 
against  summary  convictions  and  other  orders  of  justices 
mentioned  in  that  statute,  and  does  not  extend  to 
appeals  against  poor  rates;  and  Regina  v.  IlelUer  {a) 
was  an  appeal  against  an  order  of  justices  comprised 
within  this  statute.  By  stat.  12  &  13  Vict.  c.  45.  s.  5. 
the  Court  of  Quarter  Sessions,  upon  all  appeals,  may 
onkr  the  one  party  to  pay  costs  to  the  other  party, 
veooveraUe  in  the  manner  pointed  out  by  stat  11  &  12 
VicL  c.  43.  «.  27.  The  words  of  this  section,  in  their 
ordinary  meaning,  would  authorize  all  orders  for  costs 
to  be  made  in  the  form  of  the  order  now  before  us:  and, 
even  if  the  addition  making  such  costs  recoverable  in 
the  manner  pointed  out  by  stat  11  &  12  Fict  c.  43. 
«.  27.  can  be  thought  to  require  the  original  order  to 
direct  the  costs  to  be  paid  to  the  clerk  of  the  peace,  still 
it  does  not  take  away  any  former  power  of  awarding 
costs,  nor  alter  the  form  of  awarding  costs  under  such 
former  power.  It  is  a  cumulative  general  authority^ 
upon  all  appeals  to  give  costs ;  and  the  better  construc- 
tion seems  to  be  to  give  to  the  successful  party  the  right 
to  proceed  for  the  recovery  by  applying  for  a  distress 
warrant,  and,  if  need  be,  a  commitment  under  sect.  5, 
and  also,  if  need  be,  by  removing  the  order  by  cer- 
tiorari, to  take  out  execution  as  upon  a  judgment,  under 
sect  18. 

(«)  17  Q.  B.  229. 
N    2 
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1854.  But  the  present  order  is  valid  under  stat.  17  G.  2. 

TheQoEEN    ^'  ^®'  *•  '^•J  whatever  be  the  effect  of  stat.  12  &  13  Vict. 
Hpnti.ey.      ^'  ^^'  *'  ^*     Therefore  ihe  present  rule  must  be  dis- 
chargcdy  and  with  costs. 

Rule  discharged  with  costs. 


Tuuday, 
January  17th. 


Dean  and  Another  against  Hornby. 


A  ship  was 
insured  on  a 
time  policy, 
for  a  year 
ending  2 1  st 
April  1852. 
Jn  December 
1851,  being 
on  her  home- 
ward voyage 
from  Falparai$o 
to  Liverpool, 


A  CTION  on  a  policy  of  insurance  upon  the  vessel 
Eliza  Cornish.  The  writ  issued  on  9th  December 
1852:  and  the  parties,  under  stat  15  &  16  Vict  c.  76. 
(The  Common  Law  Procedure  Act,  1852)  s.  46.,  desired 
the  opinion  of  the  Court  on  a  case  in  substance  as 
follows. 

The  Eliza  Cornish  was  insured  from  the  22d  of  April 

The 


she  was  cap- 

tared  by  pirates  1851  to  the  21st  April  1852,  both  davs  included 

in  the  5'ftra*/«  .  ,.  ,         ,         ,  ,   .      .^       « 

case  set  out  the  policy,  whereby  the  plaintiffs  effected 


the  insurance  on  the  ship,  valued  at  1800/.;  and  among 
the  perils  insured  against  were  "  pirates"  and  "  takings 


of  Magellan  : 

in  January 

1852  she  was 

recaptured  by 

an  English 

war  steamer ; 

and  a  prise 

roaster  took  the  command,  and  brought  her  to  FalfHtrai§o.    Intelligence  of  all  these  facts 

reached  the  owners,  at  one  time,  about  the  end  of  April  1852 ;  and  they,  on  30th  April 

1852,  gave  notice  of  abandonment  to  the  underwriters,  stating  that  intelligence  bad  arrived 

'*  of  the  condemnation  at  Valparaiso**  of  the  vessel  "  as  a  prise  to  Her  Miyesty*8  steamer.** 

The  underwriters  refused  to  accept. 

The  vessel  was  sent  homo  by  the  recaptors  from  Vafparaiso,  under  the  command  of  a 
prize  roaster,  with  instructions  to  proceed  to  Liverpool,  and  obtain  an  adjudication  in  the 
Court  of  Adroiraltv.  She  root  with  bad  weather,  and  put  into  Fayal  on  19th  August  1852 
where  she  was  sold  by  the  prize  master,  being  then  in  a  state  not  justifying  the  sale. 

In  December  1B52,  the  owners  commenced  an  action  against  the  underwriters,  claiming 
for  a  total  loss.  Held :  that  they  were  entitled  to  recover  as  for  a  total  loss,  there  having 
been  a  total  loss  bv  the  piratical  seizure,  in  the  first  instance,  and  the  owners  not  having 
afterwards,  up  to  the  time  of  the  comroenceroent  of  the  action,  had  either  actual  poiMssion 
or  the  means  of  obtaining  it :  and  it  being  immaterial  whether  there  was  or  was  not  a  riiHit 
of  detainer  against  the  owners. 

That  the  notice  of  abandonment  was  early  enough,  being  given  in  reasonable  time  after 
the  receipt  of  the  intelligence  of  the  loss. 

That  the  inaccurate  statement  of  the  vessel  having  been  condemned  as  a  prize  at  Valpa^ 
raiso  did  not  vitiate  the  notice. 
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at  sea."     The   policy  was   duly    underwritten   by   the        1854. 
defendant  and  fifteen  other  underwriters.  ^^^n 

On  7th  November  1851,  the  Eliza  Cornish  set  sail  on  hornby. 
her  homeward  voyage  from  Valparaiso  to  Liverpool^  with 
a  cargo  and  crew  consisting  of  the  master  and  six  hands. 
On  1st  December  1851,  she  put  into  Punta  Arenas^  in 
the  Straits  of  Magellan^  to  repair  some  slight  sea  damage 
she  had  received.  On  the  same  day  she  was  boarded 
by  an  armed  force  from  the  shore,  who  took  forcible 
possession  of  her,  and  placed  the  master  and  crew  under 
restraint,  and  conveyed  them  as  prisoners  ashore.  The 
persons  who  committed  this  outrage  were  Chilians^ 
acting  under  the  orders  of  one  Lieutenant  Cambiaso, 
The  Chilian  Government  had  a  penal  settlement  at 
Punta  Arenas,  which  had  been  placed  under  the  charge 
of  a  governor,  named  Munioz,  of  a  captain  Salas,  and 
others,  among  whom  was  Lieutenant  Cambiaso,  and  a 
few  soldiers.  Shortly  after  the  arrival  of  the  Eliza 
Comishy  there  was  a  mutiny  and  'insurrection  at  the 
settlement.  Cambiaso  and  some  of  the  soldiers  con- 
spired with  some  of  the  convicts  against  Munioz, 
Munioz  was  shot  by  them,  the  soldiers  overpowered ; 
and  Cambiaso  assumed  the  command.  Nothing  was 
known  of  these  events  by  those  on  board  the  Eliza 
Cornish  when  she  put  into  Punta  Arenas  as  aforesaid, 
as  a  friendly  port.  Having  taken  possession  of  the  said 
vessel  as  aforesaid,  the  insurgents  under  the  command 
of  Cambiaso  shot  the  master,  and  kept  the  crew  in 
confinement.  The  insurgents  threw  overboard  all  the 
upper  part  of  the  cargo,  consisting  of  guano,  cocoa  and 
bark,  and  plundered  her  of  treasure  amounting  to  about 
20,000i  sterling.  The  mate  of  the  vessel  remained  in 
confinement  until  13ih  December  1851;  when,  fcariiu!: 


▼. 
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1854.  ^^^^  h^  would  be  shot  if  he  refused,  he  agreed  to  navigate 
Dkan  ^^^  vessel  to  Aranco  ;  and  he  and  the  remainder  of  the 
crew  prepared  the  vessel  for  sea  again,  working  under  a 
guard  of  soldiers,  and  being  placed  in  confinement  on 
shore  at  night. 

On  the  31st  December,  from  180  to  200  persons 
were  placed  on  board,  with  cannon  and  other  arms, 
and  a  piratical  flag.  On  the  2d  January  1852,  the 
vessel  got  under  weigh,  in  company  with  the  Floridoy 
an  American  vessel,  which  Cambiaso^s  party  had  also 
seized ;  Cambiaso  taking  command  of  the  Florida,  and 
his  second  in  command,  named  Briones,  took  command 
of  the  JSUza  Cornish.  Briones  and  his  men  exercised 
themselves  with  arms,  and  occasionally  hoisted  the 
piratical  flag. 

On  28th  January  1852,  before  the  Eliza  Cornish  got 
clear  of  the  Straits  of  Magellan,  she  was  rescued  by 
Her  Majesty's  steam  ship  Virago;  which  vessel  had 
been  sent  from  Valparaiso  for  the  purpose,  at  the 
request  of  the  Chilian  Government :  and  most  of  the 
treasure,  which  was  found  on  the  persons  of  the  insur- 
gents who  were  on  board  the  Eliza  Cornish  and  the 
Florida,  was  recovered  and  reshipped  on  board  the 
Eliza  Cornish.  The  commander  of  the  Virago  took 
possession  of  the  Eliza  Cornish,  and  put  two  officers 
and  some  men  in  charge  of  her,  with  directions  to  take 
her  to  Valparaiso.  She  arrived  at  Valparaiso  on  the 
23d  Fdmutry,  1852,  where  she  remained  in  the  custody 
and  possession  of  the  officer  of  the  Virago. 

On  10th  March  1852,  she  again  left  Valparaiso  for 
Liverpool,  with  the  remainder  of  her  cargo,  in  charge  of 
one  Charles  Bowden,  one  of  the  commissioned  officers 
of  llcr  Majesty's  ship  Dcsdalus,  with  two  other  officers 
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and  eight  seamen  belonging  to  the  Virago  and  Dadalus.  1854. 
These  officers  and  men  were  placed  in  chai^ge  of  her  by  ^bam 
the  commander  of  the  Virago,  who  sent  her  to  England, 
with  instructions  to  have  the  matter  adjudicated  upon 
by  the  Court  of  Admiralty.  The  mate  and  four  of  the 
crew  of  the  Eliza  Cornish  ako  remained  on  boanL  The 
Eluui  Cornish  had  received  no  damage^  and  sailed  from 
ValparcUso  with  much  the  largest  part  of  her  cargo, 
which  was  very  valuable.  The  vessel,  on  her  homeward 
voyage,  met  with  bad  weather,  and  bore  up  for  MonU 
Video,  to  repair  sea  damage  on  14th  April  1852.  She 
arrived  there  on  24th  April  1852.  She  sailed  again, 
after  being  repaired,  on  25th  June  1852;  and,  having 
again  met  with  bad  weather,  and  suffered  damage,  she 
was  obliged  to  put  into  Fayal,  where  she  arrived  on 
19th  August  1852.  On  21st  August  1852,  she  was 
surveyed;  two  subsequent  surveys  were  held  upon  her; 
when  the  surveyors  recommended  that  she  should  be 
sold  as  unfit  for  repairs :  and  she  was  afterwards  sold  by 
the  said  Charles  Bowden;  and  the  proceeds  of  the  sale 
were  received  by  him.  From  the  time  she  last  left 
Valparaiso  until  the  time  of  her  sale  at  Fayal,  she  was 
in  the  possession  and  under  the  controul  of  the  said 
Charles  Bowden,  under  the  circumstances  before  men- 
tioned. She  was  repaired  by  the  purchaser  at  a  trifling 
ezpence,  and  has  since  arrived  in  England;  and  there- 
fore Mr.  Bowden  was  not  justified  in  selling  her. 

In  the  early  part  of  1853,  after  it  was  discovered  that 
the  Eliza  Cornish  (her  name  having  been  changed  to 
the  Segredo)  had  arrived  in  England^  proceedings  were 
taken  against  her  in  the  Admiralty  Court  by  the  plain- 
tifis  and  defendant  in  concert;  which  proceedings,  by 
previous  agreement  between  them,  were  to  be  without 
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1854.  prejudice  to  eitlier  of  the  said  parties  as  to  their  legal 
Dg^^  rights  under  the  circumstances  above  set  forth,  as  if 
Hornby  ^"^^  proceedings  had  not  been  taken.  And,  the  Court 
of  Admiralty  having  decreed  the  possession  to  the 
owners,  she  has  been  sold,  with  the  consent  of  the 
plaintifis  and  defendant,  and  the  money  deposited  to 
await  the  result  of  this  case.  The  plaintifis  received 
intelligence  of  the  seizure  of  the  vessel  at  Punta  Arenas, 
of  her  capture  by  the  Virago,  and  of  her  having  been 
taken  to  Valparaiso  in  charge  of  a  prize  crew,  at  the 
same  time,  viz.  about  the  end  of  April  1852.  And, 
on  the  30th  of  that  month,  they  addressed  to  the 
defendant  and  the  other  underwriters  the  following 
notice  of  abandonment. 

"  Liverpool  30th  April,  1852. 
*^  Messrs.  Headlam  8f  Langton,  Liverpool 
"  Gentlemen, 

"  Having  been  informed  by  Mr.  Myers,  of  the  firm 
of  W.  J,  Myers  8f  Co.,  that  intelligence  has  arrived  of 
the  condemnation  at  Valparaiso' of  the  brigantine  EHza 
Cornish,  as  a  prize  to  her  Majesty's  steamer  Virago,  we 
will  thank  you  to  inform  the  underwriters  on  our  policy 
on  that  vessel,  efiected  through  you  for  800il,  on  the 
I4th  May  1851,  that  we  abandon  to  them  and  the  other 
underwriters  in  that  vessel  at  Lloyd\  London,  our 
interest  therein,  and  claim  a  total  loss  on  our  policies. 
And  will  thank  you  to  send  us  in  a  credit  note  for  the 
amount  as  customary. 

"  We  remain,  &c 

«  Dean  §•  Mills.'' 
To  which  they  received  the  following  reply. 

"  Gentlemen, 
**  We  have  received  your  favour  of  yesterday,  tendering 
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abandonment  to  tbe  underwriters  of  the  Eliza^  as  far  as        1854. 

regards  a  policy  for  800i,  of  14th  May  1851 ;  and  we        ^^^ 

are  instrocted  by  them  to  decline  accepting  of  the  same 

for  the  present. 

"  Yours  truly, 

"  Headlam  §•  lAingtonT 

Neither  the  mate  nor  tbe  crew  of  the  Eliza  Comxth^ 
or  any  one  else  on  the  plaintifis'  behalf,  ever  had  posses- 
sion of  or  controul  over  the  said  vessel  after  she  was  first 
taken  possession  of  on  1st  December  1851,  at  Punta 
Arenas,  by  the  Chilian  insurgents. 

The  Court  is  to  be  at  liberty  to  draw  any  conclusion 
of  fact  which  a  jury  might  draw.  And,  in  case  the 
Court  should  be  of  opinion  that  an  average  loss  only 
has  been  incurred,  the  amount  is  to  be  settled  out  of 
Court  by  an  average  adjuster  agreed  upon  between  the 
parties.  And  the  opinion  of  the  Court  is  desired, 
*^  Whether  the  plaintifis  are  entitled  to  be  paid  by  the 
defendant  as  for  a  total  or  for  an  average  loss  for  the 
said  vessel,  under  the  said  policy." 

J.  P.  Wildcy  for  the  plaintifis.  This  is  a  case  of  loss 
by  pirates.  On  1st  December  1851  the  vessel  was  in 
the  hands  of  a  piratical  force ;  and  nothing  that  has 
since  occurred  has  altered  that  state  of  things,  so  far  as 
regards  the  relation  of  the  assured  to  the  assurer.  It  is 
true  that,  when  the  owner  recovers  the  vessel  before 
action  brought,  he  cannot  recover  as  for  a  total  loss: 
not  that,  even  then,  the  loss  has  not  been  total,  but 
because,  the  contract  of  insurance  being  simply  for 
indemnity,  the  owner,  having  ultimately  not  been 
damaged,  cannot  recover.  But  here  the  owner  did 
not   recover  possession  at  all   up  to   the    time  of  the 
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1854.  commeDcemeDt  of  the  action:  whether  the  vessel  was 
5ean  wrongfully  detained  or  not  is  immaterial.  In  Holdswarth 
Hornby.  ^*  ^^^{p)  »  ship  was  deserted  by  the  crew,  being  in  a 
leaky  state ;  and  the  owners  gave  notice  of  abandon- 
ment :  it  afterwards  turned  out  that,  before  the  notice 
was  given,  the  crew  of  another  vessel  had  taken  posses- 
sion of  her,  and  that  she  had  been  repaired,  the  ezpence 
of  salvage  and  repairs  equalling  or  exceeding  her  value : 
and  it  was  held  that  the  owners,  having  given  the  notice 
before  they  heard  of  her  safety,  were  entitled  to  recover 
for  a  total  loss.  Parry  v.  Aberdein  (A)  and  3Plver  ▼• 
Henderiom  (e)  are  authorities  to  the  same  effect  In 
Tkamefy  v.  Hebson  (cf),  which  may  be  relied  upon  as  an 
authority  the  other  way,  there  never  was  a  total  loss: 
the  owners  were  never  dispossessed  of  the  vessel.  What 
has  taken  place  since  the  commencement  of  the  action 
is  iromateriaL  [CawHngy  for  the  defendant,  admitted 
this.]  The  parties  now  holding  the  vessel  have  a  claim 
for  salvage,  and  therefore  a  lien  under  which  the  vessel 
may  be  detained ;  Hartfort  v.  Jones  (e).  [Lord  Campbell 
C  J.  That  seems  not  essential  to  your  case :  the  ille- 
gality of  the  detainer  would  not  prevent  the  loss  from 
remaining  total,  any  more  than  the  illegality  of  the  act 
of  the  pirates  prevented  this  from  being  a  total  loss  in 
the  first  instance.] 

Cowling^  contriL  There  was  no  total  loss  at  the  time 
of  the  abandonment :  and  the  notice  of  abandonment 
was  given  under  a  mistake  either  of  facts  or  of  law. 
Before  that  notice,  the  vessel  had  been  taken  possession 

(tt)  1  B.^a  794.  (6)  9  P.  §•  C.  411. 

(e)  A  M.^  S,  676.  (rf)  1  B,  ^  Aid,  513. 

(«)   I  Ld,  R.iym.  393. 
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of  bj  the  Virago:  after  that,  there  was  no  loss.  The  1954. 
notice  appears  to  rely  on  the  <^  condemnation  at  VaU  ^^^  ^ 
fOToM*  "  as  a  prize  to  Her  Majesty's  steamer  Virago^  „  ^• 
But  no  such  condemnation  could  be  legal.  Had  the 
notice  been  given  while  the  vessel  was  in  the  hands  of 
the  pirates,  there  would  at  that  time  have  been  a  total 
loBS^  for  which  the  plaintifi  might  have  recovered, 
subject  to  such  events  as  might  occur  before  the  action 
lNX)ughL  But,  upon  the  recapture,  the  property  was  in 
the  owners:  the  possession  was  indeed  in  the  Queen, 
but  not  a  beneficial  possession.  She,  by  her  servants, 
held  the  vessel  for  the  purpose  of  doing  justice  to  the 
parties  really  interested ;  Case  of  Piracy  {a).  There 
may  be  a  lien  for  the  eighth  of  the  value  of  the  ship 
given  to  the  recaptors  by  stat.  13  &  14  Vict  c.  26.  s.  5. 
That,  however,  cannot  support  the  notice  of  abandon- 
ment  as  for  a  total  loss:  it  cannot  have  the  effect  of 
imposing  upon  the  underwriters  the  character  of  ship- 
owners. The  owner  is  entitled  to  all  the  freight,  on 
the  arrival  of  the  vessel  with  the  cargo  at  the  port  of 
delivery ;  Abbott  on  Shipping,  406  (8th  ed.).  In 
TheUuMson  v.  Shedden{b)  Sir  James  Man^/ield,  delivering 
the  judgment  of  the  Court,  said :  **  It  is  true  that  a 
capture  ^mply  proved  establishes  a  total  loss ;  but  where 
the  plaintiff  in  the  same  breath  proves  a  recapture,  there 
is  an  end  of  the  capture  and  total  loss,  and  the  plaintiff 
is  entitled  to  a  partial  loss  only."  The  same  doctrine 
is  assumed  in  the  judgment  of  the  Court  in  Roux 
V.  Sahadar  (c).     In  Knight  v.  Faith  {d)  this    Court, 

(a)  12  Rep,  73.  (fc)  2  New  R.  228.  230. 

(c)  3  New  Co,  266.  286.  in  Exch.  Ch. ;  revcning  the  judgment  of  C.  P. 
in  R<mx  ▼.  Salvador,  1  New  Ca ,  526. 
id)  16  Q-  J5.  649.  661. 
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1&»4.        qmniiig  fioB  die  cms  ]»:  tssed,  tfAies  the  lesc  of  tbe 


iw^^        right  to  dhMrion  to  be  '^  if  m  {radeot   Ban  noc 
SHCdy  wymLl  fircfine  sot  fiDtner  f  i^if iwje  in  ] 
an  adimtnre,  die  i^wmiiMilngt  of  miuA  viD  fHobablT 
never  be  saen^bDr  T^mpfrhwi"     [Lofd  CkmpUi 
C.  J.     Db  TOO  SBT  tint  die  meie  feed  i%|it  to  iccofq- 
pnirr  iiiuii,  vitfaoot  the  inuncdiiie  ommk  of  obgaawing  it, 
doa  MMMj  with  a  total  kksr]     Where  li  is  iraynaHy 
that  die  owner  wiQ  ressui  posBcsuo,  so  thai  in 
his  mill  iiMi  iscxiIt  leiaidedl,  there  faniwt  be  an 
total  loos.     If  the  master,  imdfr  tiiese  cinniin- 
had  sold  die  vessel,  die  sale  woidd  haie  been 
iHegrf :  the  parties  who  here  soU  had  ik>  nKxe  amhocilT 
than  die  onslcr;  and  tiie  saie  has  the  suae  cSsct  as  a 
ade  bv  him :  thK  was  the  liew  taken  in  die  AdmiraltT 
Cooit  by  Dr.  Lmikii^ifm  in  the  case  of  this  shipt    ^''^''■^ 
Go^pMf  C.  J.     Can  too  saj  that  the  tcswi  has  arrircd 
in  Emflamd  in  poisaance  of  her  Tova^e?      She   has 
mefdj  tiaiersed  die  same  track  on  the  ocean?]     At 
the  leaOy  she  has  eome  to  Emgiamd  far  the  punMise  of 
aiQiKlication  bj  the  AdmiiaiiT  Coot :  that,  onder  the 
wm    die    regular    and    ptoper    coune. 
T.  Xabtmim)  wm  moch  like  this  oase^     A 
baring  been  captmed,  die  owncts  abandoned  her: 
she  had  at  that  time  been  iccaptiired ;  bnt  the  owneis 
did  not  leant  thk  tiD  after  thej  had  giren  the  notioe ; 
and  thej  penbfted  in  die  notice,  thoogh  the  Teasel  wns 
restored  to  them  withoat  danu^ :  it  was  heU  that  thcT 
ooold  not  treat  thk  as  a  total  loss.    [Lot d  (o^MI  C  J. 
Is  not  the  mle  this:  that,  to  get  rid  of  the  total  loss, 
the  vessel  miet  be  in  esse  and  the  owner  hav^  the  oceans 
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of  obtaining  possession?]     That  rule  seems  too  narrow:        18S4. 
when  a  vessel  is  at  sea  the  owner  cannot  take  actual        ^Dea^ 
possession ;  surelj  in  such  a  case  it  must  be  enough  that      hornby. 
the  vessel  is  known  to  be  under  such  circumstances  that 
the  party  in  possession  holds  for  the  owner.     In  Holds- 
worth  V.  Wise  (a)  and  Party  v.  Aberdein  (b)  the  events 
which  happened  after  the  first  loss  did  not  create  a  state 
of  things  beneficial  to  the  owners :   that  distingnbhes 
those  aathorities  firom  a  case  like  the  present,  where  the 
owners  are  entitled  to  have  the  vessel  on  paying  one 
eighth  for  salvage.  There  is,  further,  a  question  whether 
the  notice  of  abandonment  was  not  too  late.      [The 
Court  intimated  their  opinion  that  the  notice  was  given 
in  reasonable  time  after  the  intelligence  of  the  loss 
arrived.] 

J.  P.  fFilde,  in  reply.  The  authorities  cited  against 
the  plaintifis  will  be  found  to  be  only  cases  in  which  the 
abandonment  became  ineffectual  by  reason  of  something 
brought  to  the  knowledge  of  the  owner  before  action 
brought.  The  question  here  is  whether,  when  the 
action  was  brought,  the  vessel  was  actually  or  virtually 
restored  to  the  possession  of  the  plaintifis,  or  was  out  of 
their  possession  only  ftx)m  their  own  fault  Holdsworth 
V.  Wise  (a)  is  therefore  applicable.  The  voyage  con- 
templated has  not  been  performed:  the  ship  has  arrived 
in  England,  but  not  in  pursuance  of  the  proposed 
voyage:  she  has  been  brought  hither  to  be  subjected 
to  the  inquiry  in  the  Court  of  Admiralty.  The  loss 
of  a  voyage  does  not  indeed,  according   to  the  most 

(a)  1  B.^C.  7P4.  (*)  9  ^.  |r  C.  411. 
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1864.  recent  decisions,  produce  a  total  loss  (a):  but  here  the 
DsAM  total  loss  occurs  iroin  other  causes,  and  is  not  cured  by 
HoENBY.  ^^  which  is  not  a  completion  of  the  voyage.  The 
plaintiflb  need  not  rely  on  the  lien:  the  vessel  not 
having  been  restored,  it  is  immaterial  whether  it  is 
legally  or  ill^plly  detained.  Even  if  the  question  of 
lien  were  material,  it  would  not  be  necessary  to  consider 
the  efiect  of  stat.  13  &  14  Vict  e.  26.  s.  5. :  before  that 
statute,  salvage  might  be  earned  by  the  sailors  of  a  ship 
belonging  to  the  Royal  Navy ;   TTie  Lustre.  Ftnlay  (A). 

Ixml  Caxfbell  C.  J.  I  am  of  opinion  that,  acc(»d- 
ing  to  EngUA  law,  the  plaintifls,  in  conformity  with 
decided  cases,  are  entiUed  to  judgment.  The  under- 
writers undertake  for  the  safety  of  the  ship  from  April 
1851  to  April  1852.  In  December  1851  she  is  taken  by 
pirates.  Then,  in  fiurt,  a  total  loss  has  occurred.  After 
that,  she  never  is  restored  to  the  owners ;  nor  have  they 
had  an  opportunity  of  regaining  possession.  They  have 
lost  the  possession  by  events  over  which  they  have  no 
controul,  and  therefore  are  entitled  to  the  indemnity  for 
whidi  they  have  paid.  The  cases  referred  to  establish 
this  principle :  that,  if  once  there  has  been  a  total  loss  by 
capture,  that  is  construed  to  be  a  permanent  total  loss 
unless  something  afterwards  occurs  by  which  the  assured 
either  has  the  possesaon  restored,  or  has  the  means  of 
obtaining  such  restoration.  The  right  to  obtain  it  is 
nothii^:  if  that  were  enough  to  prevent  a  total  loss, 
there  never  would  in  this  case  have  been  a  total  loss  at 
all ;  for  pirates  are  the  enemies  of  mankind,  and  have 

(a)  See  Dofk  ?.  DaOxu,  \  Moo,  ^  Rob.  48.  55. 
(h)  3  Hag.  Ad.  B.  154. 
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DO  right  to  the  possession.  The  question  therefore  is,  1864. 
Had  the  owners  ever,  after  the  capture,  the  possession  dean 
or  the  means  of  obtaining  possession  ?  That  principle  HoBNBr. 
k  to  be  found  in  Holdsu>orth  v.  Wise  {a\  Parry  ▼. 
Aberdein  (b)  and  M^Iver  v.  Henderson  (c).  In  Bainbridge 
Y.  NeUson  {d%  which  is  a  case  relied  upon  bj  Mr.  CaiO' 
Unf,  the  property  was  actually  restored  before  the  action 
was  brought  In  Thamefy  v.  Hebs(m{e)  the  owners, 
bef<u:e  they  brought  the  action,  had  the  means  of 
obtaining  possession.  In  both  cases  the  principle  is 
acknowledged*  At  what  time,  in  the  present  case,  did 
there  cease  to  be  a  total  loss  ?  When  had  the  assured 
either  the  possession  or  the  means  of  obtaining  it? 
Whether  the  detainer  was  rightful  or  wrongful  is  imma- 
terial: for  the  possession  was  taken  away  by  the  plaintifis 
and  never  restored  to  them.  The  notice  of  abandonment 
was  abundantly  early,  having  been  given  in  quite  reason- 
able time  after  the  receipt  of  the  intelligence  of  the  loss ; 
finr  the  statement  of  the  case  upon  this  point  is,  that  the 
plain tiflv  about  the  end  of  April  1852,  received  at  one 
time  the  intelligence  of  the  seizure  by  the  pirates,  of 
the  recapture,  and  of  the  arrival  at  Valparaiso;  and 
notice  of  abandonment  was  given  on  the  30th  of  the 
same  April  The  fisurt  that  the  policy  of  insurance 
expired  on  the  21st  of  that  April  would  only  prevent 
the  underwriters  fix>m  being  liable  for  any  event  occur- 
ring after  that  day.  It  is  true  that  the  notice  speaks  of 
a  **  cmBdemnation"  at  Valparaiso  ;  and  that  is  inaccurate : 
but  we  must  suppose  that  the  notice  proceeded  on  these 

(a)  1  B.^a  794.  {h)9  B.^C,  41 1. 

(e)  AM,^S,  576.  {d)  10  East,  329. 

(«)  1  B.^  AU.^iVS. 
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1854.        fects.     Under  these  circumstances,  I  am  of  opinion  that 
the  plaintiffs  were  entitled  to  abandon. 


DSAN 

▼. 

HOENBY. 


Coleridge  J.  I  am  of  the  same  opinion.  There 
was  a  capture  by  pirates;  and,  if  that  were  all,  there 
would  unquestionably  be  a  total  loss.  The  question, 
therefore,  is  as  to  what  has  occurred  since.  The  vessel 
is  recaptured  by  an  EngUsh  man  of  war ;  a  prize  master 
is  put  on  board :  and  she  is  brought  back  to  England^ 
not  on  her  original  voyage,  but  with  a  view  to  proceed- 
ings in  the  Court  of  Admiralty.  She  receives  damage, 
and  is  ordered  to  be  sold.  These  are  all  the  facts  that 
are  material;  for  we  have  nothing  to  do  with  what 
occurred  in  the  Admiralty  Court:  nor  is  the  question 
of  the  right  to  the  possession  material :  that  right  was 
never  out  of  the  plaintifis.  But  the  material  question 
is,  Whether  the  possession  was  ever  restored  to  the 
plaintifis;  and  it  never  was,  from  the  first  to  the 
hist  As  to  the  notice  of  abandonment,  I  agree  with 
my  Lord  that  it  is  enough  if  this  is  given  in  reasonable 
time,  and  that  the  time  here  was  reasonable. 

WiGHTMAN  J.  The  question  here  is,  Whether  that 
which  was  at  one  time  a  total  loss  has  been  converted 
into  a  partial  one.  To  make  that  so,  the  circumstances 
ought  to  be  such  as  either  to  restore  the  possession  to 
the  assured,  or  to  afibrd  them  the  means  of  obtaining 
possession.  Here  there  never  was  a  restoration  in  fact, 
nor  the  means  of  regaining  possession :  what  was  done 
after  the  capture  by  the  pirates  was  the  act  of  the 
recaptor :  the  vessel  remained  out  of  the  controol  of 
the  assured;  the  recaptor  brought  her  to  another  port. 
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where  she   was  sold;   and  she   was   then   brought  to        1854. 
England.     The  assured,  therefore,  never  had  an  oppor-        db^ 
timity  of  taking  possession ;  and  there  never  ceased  to      hornby 
be  a  total  loss.     The  case   is   not   unlike  Cohgan  v. 
London  Assurance  Company  {a). 

(Cromptom  J.  was  absent.) 

Judgment  for  plaintiffs,  for  total  loss. 

(a)  5  Af.  ^  5.  447. 


Jordan  against  Wilcoxon.  r*''"*'^'nu 

*^  January  19th. 

TTONYMAN  moved  for  a  rule  Nisi  to  set  aside  an  The  rule  that 

J  M  an  application 

order  made  by  Parke  B.,  at  Chambers,  under  stat.  to  set  aside  a 

Jiidffe*s  order 

9  &  10  VicU  c.  95.  s.  58.,  and  stat.  13  &  14  Vict  c.  61.  canm>the 
f.  22.,   prohibiting  all  further  proceedings  in  a  plaint  ^d  of  the 
depending  between  the  parties  in  the   County   Court  {^JJS^^iSe^* 
of  Lancashire  held  at  Liverpool,  for  want   of  jurisdic-  ^^^'f  ''\}^ 
tion.      He  stated    that  the   order  was   made   on    22d  to-order 

made  by  a 

June  1853,  so  that  a  whole  term  had  elapsed :  but  he  Judge  at 

Chambers* 

suggested  that  the  case  of  prohibition  might  be  looked  prohibiting  a 

County  Court 

upon  as  an  exception  to  the  ordmary  rule:    and   he  fromproceed- 
referred  to  De  Haber  v.  Queen  of  Portugal  (^a),  where  Buin,9&io 
it  was  held  by  this  Court  that  a  prohibition  for  want  of  ,.*68.*and 
jurisdiction   might  be   awarded  at   the   instance   of  a  I^q^^  \^22l^ 
stranger,  on  the  ground  that  it  was  a  contempt  of  the 
Crown  for  the  inferior  Court  to  proceed  without  juris- 

(•)   17  Q.  B.  171. 
VOL.    III.  <>  E.    &    D. 
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diction:  and  he  contended  that  in  like  manner  the 
closing  the  inferior  Court  to  a  party  entitled  to  sue 
therein,  which  was  an  obstruction  of  public  justice, 
was  also  not  within  the  strict  rules  applicable  to  pro- 
ceedings affecting  only  the  parties  themselves.  [Lord 
Campbell  C.  J.  We  have  laid  it  down  that  an  appli- 
cation to  set  aside  a  Judge's  order  cannot  be  made  later 
than  the  term  next  succeeding  the  order.]  Even  after 
a  writ  has  issued,  the  Court  will  award  a  consultation  if 
it  appears  that  there  is  jurisdiction.  [Lord  Campbell 
C.  J.  I  think  the  objection  as  to  time  applies  in  this 
case  as  much  as  in  that  of  the  order.] 


Per  Curiam  (a). 

Rule  refused. 

(a)  Lord  Campbdl  C.  J.,  Coleridgt,  WightnuM  and  Erie  Js. 


Jttnmarg  ]9tb. 


Dewhukst,  Watson  and  Whittle,  Trustees  of 
the  Original  Union  Friendly  Burial  Society, 
against  Clarkson. 


Where  an         ^H£  declaration   alleged  that  plaintiffs,   Trustees  of 

ofTenUei  2%«  Original  Union  Burial  Society  (the   rules   of 

of  a  Friendly 
Society  has 

received  the  barrister'B  certificate,  under  stat.  4  &  5  ff.  4.  e.  40.  #.  4.,  such  amendment  is 
Talid,  though  there  has  been  no  resolution  of  the  Society  in  compliance  with  the  enact- 
ments of  Stat.  10  (7.  4.  e.  56.  i.  9.,  or  with  the  rules  of  the  Society  incorporating  that  sec- 
tion.    Per  lA>rd  Campbell,  Coleridge  and  fVightman  Js. :  dissentiente  Erie  J. 

The  rules  of  a  Society  directed  that  three  trustees  should  be  appointed,  of  whom  one 
should  be  treasurer,  in  whose  names  the  funds  of  the  Society  should  be  invested  :  and  that 
the  treasurer  should  invest  the  unappropriated  stock  exceeding  50/.  as  the  board  of  manage- 
ment should  direct,  pursuant  to  stat.  13  &  14  Viet.  e.  1 15.  Three  trustees  were  elected ; 
but  a  fourth  person  was  elected  treasurer.  Held  that  the  three  trustees  could  not  sue  a 
former  treasurer  for  the  balance  in  his  hands,  under  these  rules :  and  that  they  had  no  title 
to  do  so  under  stat.  10  tr.  4.  c.  56.  or  stat.  13  &  14  Viet,  e.  115.,  which  were  prior  to  the 
rules  taking  effect. 
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which  Society  have  been  duly  certified  by  the  Registrar        1854. 
of  Friendly  Societies  in  England)^  sued  defendant  for     dewhorot 
money  payable  by  defendant  to  plaintifis,  as  trustees  of    qlarkson 
the  said   Society,  for  money  lent  by  the   Society  to 
defendant,  money  received  by  defendant  for  the  use  of 
the  Society,  interest  upon  money  due  from  defendant  to 
the  Society,   and  money   due  from  defendant   to  the 
Society  on  accounts  stated  between  them. 
Picas.     1.  Never  indebted.     Issue  thereon. 

2.  That  plaintifis  are  not,  nor  were,  trustees  of  the 
Society,  as  alleged.     Issue  thereon. 

3.  That  the  rules  of  the  Society  have  not  been  duly 
certified  by  the  R^istrar  of  Friendly  Societies  in  Eng* 
land,  sa  alleged.     Issue  thereon. 

4.  raised  an  issue  not  material  to  the  questions  de- 
cided in  banc 

5.  That  defendant  b  the  treasurer  of  the  Society,  and 
that  he  became  so  indebted  as  in  the  declaration  men- 
tioned in  the  course  of  his  office  and  due  discharge  of 
his  duties  as  such  treasurer;  and  that  he  holds  and 
retains  the  money  in  the  declaration  mentioned  as  such 
treasurer,  and  for  the  use  of  the  said  Society,  according 
to  the  duties  of  his  office  as  such  treasurer,  and  by  the 
authority  and  according  to  the  decree  and  directions  of 
the  said  Society  and  a  majority  of  the  members  thereof. 
The  plaintifis  took  issue. 

6.  That,  by  one  of  the  rules  of  the  Society,  duly 
certified  and  enrolled  before  the  passing  of  an  Act  &c. 
(9  &  10  Fict  c.  27.,  "  To  amend  the  laws  relating  to 
Friendly  Societies''),  it  is  declared  that  there  shall  be  a 
trustee  or  treasurer  appointed,  who  may  or  may  not  be 
a  member  of  the  said  Society,  by  a  majority  of  the  sub- 

o  2 
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1854.  scribers  present  at  any  general  or  quarterly  meetiog  of 
Dewhdbst  ^^®  Society,  in  whose  name  the  funds  of  the  Society 
Clarkson.  ®^^'  ^  invested;  and  such  treasurer  shall  continue  in 
office  for  life,  unless  he  either  voluntarily  resigns  the 
office,  or  is  guilty  of  a  breach  of  the  trust  reposed  in 
him,  or  becomes  bankrupt  or  insolvent,  to  be  proved  to 
the  satisfaction  of  a  majority  of  the  subscribers  present 
at  any  quarterly  or  general  meeting ;  in  either  case  he 
shall  be  dismissed  from  his  office  of  treasurer :  and  that 
there  is  no  other  provision  in  the  said  rules  for  the 
appointment  of  any  trustees :  and  that  defendant  was, 
before  the  commencement  of  this  suit,  duly  appointed 
such  treasurer  or  trustee  as  aforesaid  by  a  majority  of 
the  subscribers  present  at  a  general  or  quarterly  meeting 
of  the  Society  according  to  the  said  rule ;  and  that  he 
hath  never  resigned  the  said  office,  or  been  proved  to 
be,  or  been,  guilty  of  a  breach  of  the  trust  reposed  in 
him,  or  been  proved  to  have  become,  or  become,  bank- 
rupt or  insolvent ;  nor  hath  he  ever  been  dismissed  from 
his  office  of  treasurer,  but  hath,  from  the  time  of  his 
said  appointment  hitherto,  continued  to  act  as  such 
treasurer.     The  plaintifis  took  issue. 

7.  raised  an  issue  not  material  to  the  questions  de- 
cided in  banc. 

On  the  trial,  before  JErle  J.,  at  the  last  Lancaster 
Assizes,  it  appeared  that  the  Society  mentioned  in  the 
pleadings  had  been  established  as  early  as  1825,  and  had, 
till  1853,  been  governed  by  a  set  of  rules  duly  made, 
certified,  confirmed  &c.,  and  several  times  amended,  the 
last  certificate  as  to  such  amended  rules  being  as  follows : 

"  I  hereby  certify  that  the  foregoing  rules  are  in  con- 
formity   to  law,   and  with    the   provisions  of  the   Act 
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10  Geo.  4,  c.  5%^  as  amended  by  4  and  5  William  4,        1854. 
^*  ^^'  Dbwhorst 

John  Tidd  Pratt,  the  Barrister  at  Law  appointed  to     Clarksoj^. 
certify  Rules  of  Saving  Banks. 

''  Lotidon,  28th  January,  1846. 
"  Copy  sent  to  the  Clerk  of  the  Peace  for  Lancashire, 

"J:  TiddPraUr 

On  10th  November  1845,  the  Secretary  of  the  Society 
had  made,  in  respect  of  these  last  amendments,  the  affi- 
davit prescribed  by  stat.  4  &  5  ^.  4.  c.  40.  s.  4.,  "  that, 
in  making  the  alterations  and  amendments  to  the  rules 
of  the  said  Society,  the  provisions  of  the  Act  under 
which  the  rules  of  the  said  Society  are  enrolled  have 
been  duly  complied  with;*'  and  transcripts  of  these 
amendments,  duly  signed  and  countersigned,  had  been 
submitted  to  the  barrister  previously  to  his  making  the 
above  certificate. 

These  rules,  so  amended,  constituted  what,  in  the 
discussions  in  Court,  were  called  the  old  rules  of  the 
Society.  Of  these,  the  rules  material  to  the  present 
decision  were  the  following. 

12.  **  There  shall  be  a  trustee  or  treasurer  appointed, 
who  may  or  may  not  be  a  member  of  the  Society,  by  a 
majority  of  the  subscribers  present  at  any  general  or 
quarterly  meeting  of  the  Society,  in  whose  name  the 
funds  of  the  Society  shall  be  invested ;  and  such  treasurer 
shall  continue  in  office  for  life,  unless  he  either  volun- 
tarily resigns  the  office,  or  is  guilty  of  a  breach  of  the 
trust  reposed  in  him,  or  becomes  bankrupt  or  insolvent, 
to  be  proved  to  the  satisfaction  of  a  majority  of  the 
subscribers  present  at  any  quarterly  or  general  meeting. 


T. 

Clahkson. 
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1854.  in  either  ease  he  shall  be  dismissed  from  the  oflBce  of 
Devhcrst  treasurer;  and  if  a  Tacancj  occurs  bj  anv  of  the  means 
above  mentioned,  the  secretary  shall  give  nodce  at  the 
next  general  or  quarterly  meeting,  and  at  soch  meeting 
a  succeeding  or  new  treasurer  shall  be  appointed  by  a 
majority  of  the  subscribers  then  present;  and  whenever 
it  shall  be  required  by  a  majority  of  the  subscribers 
present  at  any  duly  convened  meeting  of  the  Society;" 
&c. 

26.  ^'  No  new  rules,  or  alterations  of  these  rales,  shall 
be  made,  unless  at  a  general  meeting  of  the  subscribers 
of  this  Society,  convened  by  public  notice,  written  or 
printed,  signed  by  the  secretary  or  president,  or  other 
principal  officers  of  this  Society,  in  pursuance  of  a  requi- 
sition for  that  purpose,  by  seven  or  moie  of  the  sub- 
scribers of  this  Society,  according  to  10  Geo.  4,  c  56, 
sec  9  (a),  which  said  requisition  and  notice  shall  be 
publicly  read  at  the  two  usual  meetings  of  this  Society, 
to  be  held  next,  before  such  general  meeting,  for  the 
purpose  of  such  alterations  and  repeal,  unless  a  com- 
mittee of  such  subscribers  shall  have  been  nominated 
for  that  purpose,  at  a  general  meeting  of  the  subscribers 
of  this  Society,  convened  in  the  manner  aforesaid ;  in 
which  case,  such  committee  shall  have  the  like  power  to 
make  such  alterations  or  repeal ;  and  unless  such  alte- 
rations or  repeal  shall  be  made  with  the  concurrence 
and  approbation  of  three  fourths  of  the  subscribers  of 

(a)  Wbichenacto  -Hbat  no  rale  confirmed  by  the  jnslices  of  the  peace  in 
muiner  aforesud  shall  be  ilterod,  reKinded,  or  repealed,  nnlen  al  a 
general  meeting  of  the  memben  of  sndi  Socieiv**  5ic.,  as  in  the  role  in 
the  text  thronghoat,  except  that  the  "  members"  are  named  instead  of 
"  subscribers,**  and  "  such  Sodety"  instead  of  *'  this  Societj,"  with  one  or 
two  Tcrbal  diilerences. 


T. 

Claekson. 
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this  Society^  then  and  there  present,  or  the  like  propor-        1854. 
tion  of  SQch  committee  as  aforesaid,  if  any  shall  have     Dbwhueot 
been  nominated  for  that  purpose." 

Under  these  rules,  the  defendant  was  appointed 
treasurer;  and  nothing  had  occurred  to  put  an  end  to 
his  tenure  of  such  office  unless  the  circumstances  after 
mentioned  had  that  effect 

In  1853,  a  set  of  new  rules  was  transmitted  to  the 
barrister,  with  the  following  affidavit,  made  17th  FAru- 
ary  1853. 

''I,  George  Hahany  of  Prestan,  the  secretary  of  the 
select  committee  appointed  to  revise  the  rules  of  the 
Pntiim  Origmal  Vmcn  Friendly  Burial  Society^  held  at" 
&c^  ^  make  oath  and  say,  that,  in  making  the  alterations 
and  amendments  to  the  rules  of  the  said  Society,  the 
provisions  of  the  Act  under  which  the  rules  of  the  said 
Society  are  enrolled  have  been  duly  complied  with." 

lliere  were  also  annexed  to  the  affidavit  the  signa- 
tures of  eight  persons  who  designated  themselves  as 
**the  committee  appointed  to  revise  the  rules."  And 
the  names  of  the  president  and  secretary,  and  three 
othen^  members  of  the  Society,  were  signed  at  the  foot 
of  the  new  rules. 

Mr.  Praii  made  the  certificate  following. 

''I  hereby  certify  that  these  alterations  of  rules  are  in 
conformity  to  law,  and  to  the  provisions  of  the  statutes 
in  force  relating  to  Friendly  Societies. 

''John  TiddPratty 
''  The  Registrar  of  Friendly  Societies  in  England, 
"  8th  il&rcA,  1853." 

These  new  rules  were  allowed  and  conBrmed  at 
sessions,  and  there  enrolled.     But  it  appeared  that  they 
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1854.  had  been  drawn  up  and  transmitted  without  any  such 
Dbwhurst  meeting  having  been  held  as  is  prescribed  by  sect  26 
Clarkson.    ^^  ^^®  ^'^  rules  and  stat  10  G.  4.  c.  5%,  s.  9. 

Of  the  new  rules^  those  material  to  the  points 
decided  were  the  following. 

12.  "That  there  shall  be  three  trustees  appointed, 
one  of  whom  shall  be  treasurer,  who  may  or  may  not  be 
members  of  the  Society;  they  shall  be  appointed  by 
a  majority  of  subscribers  present  at  any  general  or 
quarterly  meeting  of  the  Society,  in  whose  names  the 
funds  of  the  Society  shall  be  invested ;  and  such  trustees 
and  treasurer  shall  continue  in  office  during  pleasure, 
unless  they  voluntarily  resign  their  office,  be  guilty  of  a 
breach  of  the  trust  reposed  in  them,  or  become  bank- 
rupt, or  insolvent,  to  be  proved  to  the  satisfaction  of  a 
majority  of  the  members  then  present  at  any  quarterly 
or  general  meeting;  in  any  of  these  cases  they  shall  be 
dismissed  from  the  office  of  trustee  or  treasurer;  and  if 
a  vacancy  occurs  by  any  of  the  means  above  mentioned, 
the  secretary  shall  give  notice  at  the  next  general  or 
quarterly  meeting,  and  at  such  meeting,  a  succeeding 
new  tnistee  or  treasurer  shall  be  appointed  by  a  majority 
then  present  And  whenever  the  unappropriated  stock 
shall  amount  to  above  502.,  the  same  shall  be  invested 
by  the  treasurer,  as  a  majority  of  the  board  of  manage- 
ment shall  direct,  and  pursuant  to  13  and  14,  vie,  c.  115 ; 
and  immediately  after  the  investment  of  any  money,  the 
treasurer  shall  at  the  following  meeting  report  the 
transaction  to  the  Society,  through  the  medium  of  the 
secretary,  when  the  same  shall  be  entered  in  the  Society's 
books ;  and  with  a  view  to  meet  the  just  claims  of  the 
Society,  a  majority  of  the  board  of  management  may 
direct  the  treasurer  to  call  in  such  part  of  the  Society's 


V. 

Clarkson. 
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money  as  may  be  necessary  for  that  purpose.  The  treasurer         1 954, 
shall  give  security  pursuant  to  10  geo.  4,  c.  56,  s.  11."      "  dewhuiist 

After  the  enrolment  of  the  new  rules,  the  three  plaintifis 
were  elected  trustees,  according  to  the  regulations  therein 
prescribed,  except  that  no  one  of  them  was  treasurer; 
but  another  person,  named  Thomas  Grune,  was  elected 
treasurer. 

It  was  admitted,  on  the  part  of  the  defendant,  that 
he  had  received  the  money  claimed,  on  behalf  of  the 
Society :  but  it  was  contended  for  him  that  he  continued 
treasurer,  and  that  the  plaintifl^  were  not  legally  ap- 
pointed trustees.  For  the  plaintiffs,  it  was  admitted 
that  the  action  must  fail  unless  the  plaintifis  could 
establish  their  title  under  the  new  rules:  and  it  was 
further  admitted  that  the  new  rules  had  not  been  made 
in  conformity  with  the  26th  of  the  old  rules :  but  it  was 
contended  that  the  Registrar's  certificate  was  conclusive 
as  to  the  validity  of  the  new  rules,  and  that  it  was 
not  open  to  object  that  they  were  not  regularly 
adopted  in  the  manner  prescribed  in  the  old  rules. 
The  learned  Judge  was  of  opinion  that  the  certificate 
was  not  conclusive ;  and  he  directed  a  verdict  for  the 
defendant:  but  it  was  afterwards  arranged  that  the  plain- 
tifis should  be  nonsuited,  with  leave  reserved  to  enter 
a  verdict  for  them.  For  the  defendant  it  was  further 
objected  (a)  that  the  plaintifis  were  not  entitled  to  sue, 
even  supposing  the  new  rules  valid,  inasmuch  as  the  12th 
of  those  rules  directed  that  one  of  the  three  trustees 
should  be  treasurer,  and  none  of  the  rules  vested  the 
money  in  a  trustee  not  being  treasurer.  It  was  agreed 
that  the  defendant  should  be  allowed  to  raise  this  point 
upon  shewing  cause  against  the  rule  to  be  moved  for. 

(o)  Some  other  points  were  taken  for  the  defendant,  which,  in  the 
result,  became  immaterial. 
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1864.  In  ASehaehmas  Term,  lSo3,  AiherUm  obtaiDed  a  rale 

DEWHcmcz     ^^  setting  aside  the  nonsoit  and  enteriDg  a  Ycidict  fix* 
CLAEKsoy.     pl^ti^-     In  this  tenn  (a), 

WatMom  and  Bern  shewed  cause.  First,  as  to  the 
▼aliditj  of  the  new  ruIesL  Bj  stat.  10  G.  4.  c^  56w  a.  2. 
Friendly  Societies  have  power  to  make  rules,  ^  and  also 
from  time  to  time  to  alter  and  amend  sudi  roles  as 
occasion  shall  require,  or  to  annul  and  repeal  the  same, 
and  to  make  new  rules  in  lieu  thereof  uMdtr  smck  retiric' 
tiims  as  are  in.  this  Act  eotdainetL^  Sect.  4  enacts  that  a 
transcript  ^  of  all  such  rales,  signed  by  three  memben^ 
and  countersigned  by  the  clerk  or  seoietary,  with  all 
couYcnient  ^)eed  after  the  same  shall  be  made,  altered, 
or  amended,  and  so  from  time  to  time  after  erery  making, 
altering  or  amending  thereof,  shall  be  submitted,  in 
England  and  Wales  and  Berwick  upon  Tweed,  to  the 
barrister  at  law  for  the  time  being  appointed  to  certify 
the  rules  of  Saring  Banks,"  '*for  the  purpose  of  ascer- 
taining whether  the  said  rules  of  such  Society,  or  alte- 
ration  or  amendment  thereof  are  in  conformity  to  law 
and  to  the  provisions  of  this  Act ;  and  that  the  sud 
barrister"  ''shall  give  a  certificate  thereof  or  point  out 
in  what  part  or  parts  they  are  repi^nant  thereto  :*  and 
the  transcript,  when  certified,  is  to  be  deposited  with  the 
clerk  of  the  peace  and  laid  before  the  next  quarter  ses- 
sions (or  adjourament  thereof),  and  be  there  allowed  and 
confirmed,  and  be  filed  by  the  derk  of  the  peace  with  the 
rolls  of  the  sessions ;  and  the  clerk  of  the  peace  is  to  sign 
a  certificate  of  the  enrolment  on  a  duplicate  copy  to  be 
returned  to  the  Society.     By  sect  7,  new   rules,   or 


(a)  Jamuuy   Uxh.     Before  Lord  CampbeaC.  J.,  Cokridyt^  ITI^Aten 
«iid  ErU  Js. 
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alterations  and  amendments  of  former  rules,  or  orders  1854. 
annulling  or  repealing  former  rules  wholly  or  partially, 
are  not  to  be  in  force  till  entered  in  the  Society's  book, 
"and  certified,  when  necessary,  by  such  barrister,"  and 
until  the  transcript  shall  have  been  deposited  with  the  clerk 
of  the  peace  who  shall  file  and  certify :  and  "  no  such 
rule,  or  altemtion  in  or  amendment  of  any  former  rule,' 
shall  be  binding  or  have  any  force  or  etfect  until  the 
same  shall  have  been  confirmed  by  such  justices,  and 
filed  as  aforesaid."  Sect.  8  makes  all  rules,  made  and 
in  force,  and  duly  entered  in  the  book,  and  confirmed, 
binding ;  and  the  copy  of  the  transcript  is  to  be  evidence 
of  the  rules.  The  confirmation,  therefore,  has  under 
this  statute  no  effect  except  upon  rules  or  alterations 
properly  made :  and  the  transcript  proves  only  the  fact 
ot  the  rules,  not  their  validity.  Then  the  validity 
depends  upon  the  enactments  as  to  making  the  rules  or 
amendments :  and  sect  9  enacts  "  that  no  rule  confirmed 
by  the  justices  of  the  peace  in  manner  aforesaid  shall  be 
altered^  rescinded,  or  repealed,  unless  at  a  general  meet- 
ing of  the  members  of  such  Society  as  aforesaid,  con- 
vened by  public  notice"  &c.  The  amendments  now 
in  question  were,  as  is  admitted  on  the  other  side,  not 
made  in  conformity  with  this  enactment  Therefore, 
under  stat  10  G.  4.  c.  56.,  these  new  rules,  though 
confirmed  at  sessions,  would  be  invalid :  and  the  bar- 
rister's certificate,  under  sect  4,  could  not  give  validity 
to  rules  otherwise  invalid :  he  had  no  power  to  inquire 
into  the  circumstances  under  which  the  alterations  were 
made :  he  could  only  ascertain  that  the  rules,  on  their 
fiice,  did  not  violate  the  Act  Then  stat  4  &  5  fV.  4. 
c  40.,  by  sect.  3,  repeals  so  much  of  stat.  10  6r.  4.  c,  56. 
as  relates  to  the  rules  being  transmitted  to  the  barrister. 
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1854.  and  deposited  with  and  certified  by  the  clerk  of  the 
Dewhurst  P®*c^»  ^^^  to  the  rules  or  amendments  not  being  bind- 
Clarkso  ^"8  till  confirmed  at  sessions  and  filed;  and,  by  sect.  4, 
substitutes  fresh  regulations.  By  these,  two  transcripts, 
signed  by  three  members  and  countersigned  by  the  clerk 
or  secretary,  with  an  aflSdavit,  in  the  case  of  an  altera- 
tion or  amendment,  by  the  clerk  or  secretary,  that  the 
provisions  of  stat.  10  G.  4,  c.  56.,  or  of  the  Act  under 
which  the  rules  have  been  enrolled,  have  been  duly 
complied  with,  are  to  be  submitted  to  the  barrister,  "  for 
the  purpose  of  ascertaining  whether  the  said  rules  of 
such  Society,  or  alteration  or  amendment  thereof,  are 
calculated  to  carry  into  effect  the  intention  of  the  par- 
ties framing  such  rules,  alterations,  or  amendments,  and 
are  in  conformity  to  law  and  to  the  provisions  of  stat. 
10  G.  4.  c.  56.  "or  this  Act;"  and  the  barrister  "shall 
advise  with  the  said  clerk  or  secretary,  if  required,  and 
shall  give  a  certificate  on  each  of  the  said  transcripts, 
that  the  same  are  in  conformity  to  law  and  to  the  pro- 
visions*' &c.,  "  or  point  out  in  what  part  or  parts  the 
said  rules  are  repugnant  thereto;"  and  one  of  the 
transcripts,  when  certified,  is  to  be  returned  to  the 
Society,  and  the  other  is  to  be  transmitted  by  the  bar- 
rister to  the  clerk  of  the  peace,  and  by  him  laid  before 
the  next  quarter  sessions  (or  adjournment) ;  "  and  the 
justices  then  and  there  present  are  hereby  authorized 
and  required,  without  motion,  to  allow  and  confirm  the 
same ;  and  such  transcript  shall  be  filed  by  such  clerk 
of  the  peace  with  the  rolls  of  the  sessions ;"  "  and  that 
all  rules,  alterations  and  amendments  thereof,  fi-om  the 
time  when  the  same  shall  be  certified  by  the  said  bar- 
rister," "shall  be  binding  on  the  several  members  and 
oflScers  of  the  said  Society,  and  all  other  ])crsons  having 
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interest  therein."  Now  these  provisions  give  no  addi-  1854. 
ti<»ial  effect  to  the  barrister's  certificate,  as  making  valid  Dewhurst 
rules  not  legally  made.  The  barrister  has  no  power  to  clarkson. 
inquire  into  the  truth  of  the  aflSdavit  transmitted  to  him. 
The  certificate  merely  fixes  the  time  at  which  rules  come 
into  effect  which  have  been  properly  made.  The  Legis- 
lature, when  it  is  intended  that  the  proceeding  by  any 
iiinctionaries  shall,  of  itself,  be  conclusive,  use  precise 
language ;  as  in  sects.  14, 27  and  29  of  stat.  10  G.  4.  c.  56. 
No  reason  can  be  suggested  for  giving  such  effect  to  the 
barrister's  certificate.  It  may  perhaps  be  said  that  the 
object  was  to  prevent  the  intention  of  the  parties  failing 
by  mere  mistake :  but  that  effect  would  practically  be 
produced  by  the  rules  remaining  in  use  for  a  long  time. 
But  the  mischief  of  the  construction  is  obvious ;  for  any 
fraudulent  change  in  the  rules  might  be  effected  by 
means  of  a  false  affidavit  The  rules  cannot  be  removed 
by  certiorari ;  stat.  10  G.  4.  c.  56.  9.  8. 

AUierton  and  CowKngy  contra,  were  desired  by  the 
Court  to  argue  this  point  before  the  other  points  were 
discussed.  The  question  turns  on  sect  4  of  stat.  4  &  5 
W.  4.  c.  40.  The  concluding  words  of  that  section 
peremptorily  enact  that,  afler  the  rules  have  been  cer- 
tified, they  shall  be  binding  on  the  members  and  officers 
of  the  Society  and  all  other  persons  having  interest 
therein.  Had  the  intention  of  the  legislature  been, 
as  is  suggested  on  the  other  side,  merely  to  fix  the  time 
at  which  the  rules  were  to  take  effect,  it  would  have 
been  easy  to  have  said  simply  that  the  rules  should  not 
be  binding  until  or  unless  they  were  certified.  It  is 
obviously  for  the  profit  of  the  Society  that  there  should 
early  be  a  stage  at  which  the  rules  should  be  settled. 


Dkwhdrst 
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1854.  ^^  ^^^  question:  and,  if  this  was  to  be  done  as  to 
any  point,  it  would  be  done  as  to  all.  Now  it  is  not 
disputed  that  the  barrister  has  judicial  power  to  de- 
termine whether  the  rules  are  in  themselves  conformable 
to  law.  [Lord  Campbell  C.  J.  Because  he  is  expressly 
required  to  ascertain  that]  Why  should  his  power  be 
limited?  He  appears  to  be  always  treated  as  a  judicial 
officer.  He  is  first  introduced  into  the  operation  of 
Friendly  Societies  by  stat.  10  G.  4.  c.  66.  s.  4.,  by  which 
the  rules  are  to  be  sent  to  the  barrister  appointed  to  certify 
the  rules  of  Saving  Banks :  and  that  office  is  first  created  by 
Stat  9  G.  4.  c.  92.  s.  4.,  where  the  language  equally  indi< 
cates  a  judicial  power.  If  the  rules  have  not  been  properly 
passed,  the  dissentients  may  easily  give  notice  to  the 
barrister,  in  the  nature  of  a  caveat ;  and  then  he  will 
not  be  bound  by  the  affidavit  prescribed  in  sect  4  of 
Slat  4t  &  5  fF.  4.  c.  40.  [Lord  Campbell  C.  J.  Can 
he  inquire  into  the  facts  stated  in  the  affidavit?]  It 
should  seem  that  he  may  do  so  if  the  facts  are  essential 
to  render  the  rules  conformable  to  law.  [Coleridffe  J. 
The  proviso  at  the  end  of  sect.  4  of  stat  10  6.  4.  c.  56. 
dispenses  with  the  barrister's  certificate  if  there  be  an 
affidavit  that  the  rules  or  alterations  arc  copied  from 
rules  or  alterations  already  enrolled  in  the  same  county. 
That  looks  rather  as  if  the  certificate  were  required 
merely  for  the  purpose  of  securitig  the  propriety  of  the 
rules  in  themselves.]  Sect  8  of  that  statute  makes  the 
confirmed  rules  binding  without  any  words  to  shew  that 
the  intention  was  merely  to  indicate  the  time  from  which 
they  become  valid.  [Lord  Campbell  C.  J.  That  relates 
to  the  confirmation  by  the  justices :  the  fiinctions  of  the 
barrister  appear  to  be  different]  Stat  4  &  5  ^  4. 
c.  40.  substitutes  his  authority  for  theirs;    under  this 
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Act  they  have  only  ministerial  duties.     The  affidavit        1864. 

required  by  sect  4  of  the  same  Act  must  of  course     dkwhurst 

relate  to  something  extrinsic  to  the  rules  themselves: 

it  must  therefore  have  been  looked  to  as  the  proper 

evidence  for  satisfying  the  barrister  of  the  legality  of 

the  whde  proceeding.     [Cokridffe  J.     The  affidavit  is 

only  that  the  provisions  of  the  Act  have  been  complied 

with.]     That   comprehends    the    enactments   of  stat. 

10  G.  4.    c.   56.  8.   9.5   which    lays   down    the   steps 

necessary  to  the  alteration  of  rules,  and  of  which  the 

26th  of  the  old  rules  is  only  a  transcript.     Fraud  is  not 

absolutdy  impossible ;  but  the  balance  of  convenience 

is  in  favour  of  holding  that  the  certificate  determines 

die  validity  of  the  alteration,  once  for  all.     On  sudb  a 

principle,  the  Court  of  Common  Pleas  decided,  in  The 

Bamoen  Iron  Company  v.  Bamett{a\  that  the  certificate 

of  the  registrar  of  joint  stock  companies,  granted  under 

Stat  7  &  8  Vict  c.  110.  «.  7.,  precluded  the  share- 

bokfers  firom  objecting  that  the  deed  on  which  it  was 

granted  was  insufficient     [Lord  Campbell  C.  J.     There 

sects.    7  and  8   clearly   required  him   to  certify  only 

where  a  proper  deed  was  presented.]     The  barrister,  by 

sect  4  of  Stat  4  &  S  H^.  4.  c.  40.,  is  to  advise  with  the 

clerk  or  secretary,  **  if  required  ;**  that  is,  it  should  seem, 

if  the  clerk  or  secretary  be  required  by  the  barrister  to 

confer  with  him :  that  gives  the  barrister  full  materials 

for  the  exercise  of  his  discretion.     The  danger  of  fraud 

is,  after  all,  very  slight     By  stat  10  G.  4.  c.  56.  s.  7. 

the  amendments  have  no  effect  till  they  are  entered  into 

the  Society's  book,  which  is  open  to  all  the  members : 

that  makes  them  notorious  to  all :  and,  if  the  majority 

(a)  8  Com.  B.  406.     Sec  Rtgina  y.  Phiflipt,  8  Q.  B.  745. 
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1854.        ^^  dissatisfied  with  them,  a  meeting  may  be  called  at 
Dbithurst     which  the  rules  may  be  reamended :  if  the  amendments 
Clablkson.     '®™*^^°  unobjected  to,  it  is  cogent  proof  that  there  has 
been  nothing  to  complain  of. 

The  Court  postponed  their  decision  on  this  point : 
and,  on  this  day,  there  being  a  difference  of  opinion  on 
the  Bench,  the  following  judgments  were  delivered. 

Lord  Ix)rd  Campbell  C.  J.     My  brothers  Coleridge  and 


""coieridgt  J.,  *  fV^htmati  concur  in  the  opinion  which  I  am  about  to 


Wightman  J. 


pronounce:  my  brother  ErU  differs  from  us,  and  will 
state  his  views  afterwards. 

During  the  argument,  I  entertained  considerable 
doubt  respecting  the  point  on  which  the  rule  was 
granted :  but,  after  looking  into  the  statutes  on  which 
it  depends,  I  think  that  the  objection  taken  to  the  plain- 
tiff's right  to  sue  was  not  open  to  the  defendant,  stat. 
4  &  5  ^  4.  c.  40.  8,  4.  having  enacted  **  that  all  rules, 
alterations  and  amendments  thereof,  from  the  time  when 
the  same  shall  be  certified  by  the  said  barrister,^  to 
whom  they  were  submitted,  '^  shall  be  binding  on  the 
several  members  and  officers  of  the  said  society,  and  all 
other  persons  having  interest  therein." 

If  it  had  not  been  for  the  words  ^*  fix)m  the  time  when 
the  same  shall  be  certified  by  the  said  ban'ister,"  I  should 
have  thought  it  clear  that  the  rules  certified  were  to  be 
absolutely  binding.  These  are  rules  made  in  pursuance 
of  the  Acts  of  Parliament ;  they  are  signed  by  three 
members,  and  countersigned  by  the  clerk  or  secretary ; 
and,  in  case  of  alterations  on  amendments  of  rules,  they 
are  accompanied,  when  transmitted  to  the  barrister,  by 
an  afiidavit  that,  in  making  them,  the  Acts  of  Parliament 
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and  the  rules  of  the  Society  have  been  duly  complied        1854. 

with:  and,  before  they  become  binding,  the  barrister     d^hurst 

must  have  certified  that  they  are  calculated  to  carry  into     clarkson. 

effect  the  intention  of  the  parties,  and  arc  in  conformity 

to  law.     A  simple  enactment  that  such  rules,  so  made  Campb9aCJ., 

and  certified,  should  be  binding  would,  I  think,  have    ^ff^^^jl 

prevented  any  member  or  officer  of  the  Society  from 

contending  that  they  were  not  binding  by  reason  of 

some  irregularis  in  the  manner  in  which  they  were 

made.     In  framing  the  clause,  it  might  have  been  better 

to  have  said  ^^  that  the  rules  so  certified  shall  be  binding 

on  the  members  and  officers  of  the  Society  and  all 

interested,  and  shall  come  into  operation  when  and  as 

soon  as  they  are  so  certified."     But  I  really  think  that 

the  meaning  of  the  clause,  as  firamed,  is  the  same. 

The  intention  of  the  Legislature  seems  to  have  been, 
to  give  the  like  effect  to  the  certificate  of  the  barrister 
under  stat  4  &  5  fF.  4.  c.  40.  s.  4.  as  was  given  to  the 
confirmation  by  the  sessions  imder  stat  10  G.  4.  c.  56. 
I.  8.  I  cannot  doubt  that,  when  rules  had  been  so  con- 
firmed and  made  binding,  a  member  could  not  have 
questioned  the  regularity  of  the  manner  in  which  they 
were  made.  Under  stat  4  &  5  fF.  4.  c.  40.  s.  4.  a  new 
process  for  confirming  the  rules  is  given ;  but  the  object 
still  was  to  make  them  binding. 

The  plaintifis'  counsel,  I  think,  entirely  failed  in  the 
attempt  to  shew  that  the  barrister  is  to  inquire  into  the 
regularity  of  the  making  of  the  rules,  so  that  his  cer- 
tificate is  to  be  considered  a  judicial  determination  of 
this  matter.  No  such  function  is  vested  in  him :  and 
those  who  may  think  that  the  rules  were  irregularly 
made  are  not  furnished  with  any  means  of  raising  the 
question.    In  very  rare  instances  this  may  produce  some 

VOL.    III.  P  '      K.    &    B. 
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1854.        inconvenience:  but  £suth  may  generally  be  given  to  the 

DiwHURST    signature  and  affidavit  required  as  preliminaries;  and 

Claeuon.    P'^'wiWy  much  more  inconvenience  would  arise  if,  after 

the  roles  have  been  certified  and  confirmed  and  acted 

Lord 

CampuaCJ.,  "pwi»  it  were  competent  to  any  refiractory  member,  at 
^Jjjj^  j'  any  distance  of  time,  to  object  that  the  proper  notices 
were  not  given  of  the  meeting  at  which  they  were  agreed 
to,  or  that  there  were  not  a  sufficient  number  of  mem- 
bers present  at  this  meeting,  or  that,  upon  a  division, 
the  votes  on  each  side  were  not  accurately  counted. 
If,  notwithstanding  the  precautions  taken,  any  rule  has 
been  certified  by  the  barrister  which  was  not  regularly 
made,  a  remedy  would  be  open  to  a  member  who  dis- 
approves of  it,  by  moving  its  repeal  or  modification; 
and,  if  there  be  a  majority  of  the  Society  who  agree 
with  him,  the  wrong  would  be  redressed.  The  defend- 
ant's counsel  admit  that  the  certified  rule  is  prim&  fiicie 
valid :  but  great  mischief  might  arise  if  this  were  only 
a  presumption  to  be  rebutted;  as  then,  in  every  case 
where  a  rule  is  to  be  enforced,  evidence  might,  without 
notice,  be  given  of  some  alleged  irregularity  in  making 
it  I  cannot  doubt  that  it  would  be  for  the  general 
benefit  of  the  Friendly  Society  that  the  rules,  when 
certified,  should  be  considered  binding  till  repealed  and 
altered :  and  the  language  used  by  the  Legislature  seems 
to  me  &irly  to  bear  this  construction.  I  therefore  think 
that  the  nonsuit  cannot  be  supported  on  this  ground. 

Erk  J.  Erlb  J.     This  was  an  action  brought  for  the  fiuids 

of  a  Friendly  Society  against  the  defendant,  who  was 
treasurer  according  to  valid  rules.  The  plaintiflb 
had  passed  certain  resolutions,  which  they  called 
amendments  of  these  rules:  these  resolutions  had  none 
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of  the  legal  requisites  for  an  amendment  of  rules,  and        ]854. 
directly  violated  the  enactment  prohibiting  any  amend-     Dewhcrst 
ment  of  which  notice  had  not  been  given  at  two  general     ^,^J[jfso„ 
meetings;  nevertheless  they  forwarded  their  resolutions 
as  amendments  to  the  registrar,  and  obtained  his  cer-       ^''^  •^• 
tificate  that  the  amendment  was  in  conformity  to  law 
and  to  the  provisions  of  the  statutes.     If  they  made  an 
affidavit  that  the  law  had  been  complied  with  in  making 
these  amendments,  it  must  have  been  untrue.     By  these 
reaolutionsi,   if  they  were    valid   as   amendments,   the 
plaintifis  might  be  entitled  to  have  the  funds  of  the 
Society ;  and  they  have  accordingly  brought  this  action 
to  recover  them  from  the  treasurer,  making  title  under 
these  resolutions,  which,  as  they  contend,  have  become 
valid  amendments  by  reason  of  the  registrar  having  so 
granted  his  certificate:  and  they  say  that  this  is  the 
result  of  Stat.  4  &  5  fF.  4.  c.  40.  s.  4.,  enacting  that  all 
rules  and  amendments,  from  the  time  when  they  shall 
be  certified  by  the  barrister,  shall  be  binding  on  the 
Society  and  others. 

This  construction,  which  appears  to  me  to  be  contrary 
to  the  words  and  contrary  to  the  intention  of  the  Legis- 
lature, and  which  gives  legal  success  to  untruths,  is 
thought  to  be  supported  by  expediency,  because  it  is 
supposed  to  prevent  the  evil  said  to  be  incident  to  legal 
inquiry :  and,  if  the  parties  interested  in  that  which  was 
untruly  called  an  amendment  can,  by  obtaining  a  cer- 
tificate on  an  ex  parte  affidavit,  bar  all  inquiry  into  the 
validity  of  the  making  of  that  which  is  certified,  no 
doubt  litigation  would  be  prevented,  but  at  a  sacrifice  of 
greater  interest ;  for  it  seems  to  me  that  there  is  good 
in  allowing  all  parties  interested  to  have  their  rights 
tried  according  to  law.     The   tribunal  may  be  made 

r  2 


212  HILARY  TERM. 

1854.        cheap  and  speedy  according  to  the  subject  matter;  and 

DBWHURffr     so  delay  and  expense  may  be  saved.     But  to  allow  an 

Claeksoh.     ®^  parte  secret  application  of  one  of  the  parties  interested 

to  bind  the  rights  of  the  other  without  giving  him  an 

Brk  J.       opportunity  of  being  heard  seems  a  pernicious  plan  for 

stopping  litigation. 

Furthermore,  this  construction  seems  to  me  contrary 
to  the  words  "  that  all  rules,"  "  when  the  same  shall  be 
certified,**  "  shall  be  binding."  It  seems  to  me  to  render 
the  essential  word  "  rules"  of  no  effect ;  for  it  makes 
that  which  is  no  rule  to  be  a  rule,  and  to  be  binding  if 
it  shall  be  certified. 

It  is  also  inconsistent  with  the  declared  purpose  of  the 
certificate,  which  is  to  ascertain  the  legal  tendency  of 
the  supposed  rules,  and  not  to  inquire  into  the  validity 
of  the  making  of  them.  The  r^istrar  has  no  power  to 
inquire  whether  they  were  legally  made :  he  has  only 
to  consider  their  effect:  and,  if  the  same  rules  have 
been  already  certified  for  another  Society,  he  must, 
according  to  sect  5,  certify  them  again.  If  an  opinion 
upon  the  legal  tendency  of  a  supposed  instrument  is  to 
be  decisive  of  the  valid  making  of  that  instrument,  such 
a  decision  is  upon  hazard,  not  on  reasoning. 

By  the  defendant's  construction  eflect  would  be  given 
to  all  the  words  of  the  enactment  in  their  ordinary  sense 
according  to  law.  If  the  rules  or  amendments  have 
been  duly  made  by  the  Society  upon  which  they  are  to 
be  binding,  the  time  for  their  binding  is  fixed,  by  this 
section,  to  be  from  the  time  that  they  are  certified.  The 
Legislature  has  made  careful  provisions  for  the  series  of 
steps  requisite  for  the  making  or  altering  of  rules  for 
Friendly  Societies,  experience  having  shewn  the  evil  of 
facility  for  sudden  changes.  Thus,  by  stat.  10  G.  4.  c.  56., 
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the  process  of  original  making  consists  in  a  resolution  of  \S54i, 
the  majority  of  the  members  assembled  (a),  followed  by  ^ewhurbt 
a  certificate  of  a  barrister  that  they  are  according  to 
law  (6)y  and  by  a  confirmation  of  justices  in  sessions, 
and  an  enrolment  and  an  entry  in  the  Society's  book : 
and,  by  sect.  7,  no  Society  is  entitled  to  the  benefit  of 
the  Act  unless  all  these  requisites  have  been  complied 
with:  and  for  an  alteration,  by  sect  9,  notice  at  two 
general  meetings  of  a  meeting  to  alter,  and  a  majority  of 
three  fourths  at  such  meeting,  is  requisite,  together  with 
the  same  confirmations  as  before.  By  sect.  8,  all  rules 
made  as  aforesaid,  and  entered  in  the  Society's  books, 
and  confirmed  by  the  justices,  shall  be  binding:  here 
the  making,  the  entry  and  the  confirmation  are  alike 
necessary  for  validity :  neither  one  of  these  &cts  pre- 
cludes the  inquiry  whether  the  others  exist,  although  a 
short  presumptive  mode  of  proving  all  of  them  is  given 
by  the  enactment  that  either  the  entry  in  the  Society's 
book,  or  the  transcript  enrolled  at  the  sessions,  or  an 
examined  copy  of  such  transcript,  shall  be  received  as 
evidence  of  such  rules  in  all  cases,  that  it  shall  be  pre- 
sumptive evidence  of  valid  rules  until  the  presumption 
is  rebutted.  This  provision,  together  with  the  ordinary 
presumption  fi-om  acquiescence,  would  save  unnecessary 
proof,  and  check  groundless  litigation  about  forms,  and 
still  leave  to  the  parties  interested  in  having  a  real 
question  tried  an  opportunity  to  be  heard. 

Under  this  statute,  requiring  a  series  of  numerous 
steps  for  the  validity  of  a  rule  or  amendments,  the  time 
when  the  rule  became  operative  may  have  been  doubtful ; 
and  therefore  the  Legislature  may  have  had  reason  to 

(a)  Sect.  -2.  (A)  Sect.  4. 
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i8/>4.  fix  the  time  to  be  from  the  certificate  of  the  barrister  by 
DnrHruT  ^  MCtioD  now  in  question :  at  all  events  the  use  of  this 
CLAfts«oN'  pronrion  in  this  sense  is  exemplified  in  Bradimrmt  v. 
Wldtbread(a\  in  whidi  a  Loan  Sodety,  acting  onder 
Stat  5  &  6  IFI  4.  c.  23^  which  embodies,  by  reference, 
the  pnmmons  of  stat  4  &  5  IF.  4.  c.  40.  as  to  rules,  had 
obtiuned  the  certificate  in  Angutiy  but  could  not  enrol 
its  rules  tiU  the  sessions  in  October^  and  took  the  pro- 
missory note  on  whidi  the  action  was  brought  in  Awyugi, 
after  the  certificate ;  and  the  objection  of  the  defendant, 
that  this  was  not  a  Sodety  till  their  rules  were  enrolled, 
was  answered  by  reference  to  the  section  now  in  question, 
which  was  held  to  make  the  rules  operative,  before  enrol- 
ment, fiiom  the  time  of  the  certificate.  The  subsequent 
legislation  on  Friendly  Societies,  using  the  same  expres- 
sion, i^pears  to  me  to  indicate  that  the  Legidature 
intended  to  fix  the  time  of  the  certificate  as  the  time  for 
the  rules  coming  into  operation^  not  that  the  certificate 
should  prove  conclusively  that  the  rules  were  made. 

Thus  Stat.  3  &  4  Vict.  e.  110.,  relating  to  Loan 
Societies,  which  are  in  pari  materia,  by  sect.  4  enacts 
that  the  rules,  fit>m  the  time  when  they  shall  be  certified, 
shall  be  binding  on  all  persons  interested :  and  sect  7 
enacts  that  certain  transcripts  and  copies  of  the  rules, 
and  also  that  the  copy  certified  by  the  barrister,  shall  be 
received  as  evidence  of  such  rules ;  that  is,  presumptive 
evidence  sufficient,  if  not  rebutted:  but,  if  the  certificate 
created  the  rules,  the  certificate  itself  would  be  received, 
not  as  presumptive  evidence  of  the  rule,  but  as  proof. 

Stat  9  &  10  Ftct  c.  27.,  by  sect  12,  makes  the  bar- 
rister a  registrar  (ib\  and  repeals  the  statutes  requiring 

^a)  5  M,^G.  439.  (b)  Swrt  10. 
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rules  to  be  deposited  with  the  clerk  of  the  peace,  and        1854. 
directs  rules  already  deposited  there  to  be  sent  to  the     dewhubbt 
registrar  of  Friendly  Societies,  and  transcripts  of  new    Q^^^J^g^^ 
rules  to  be  kept  by  the  registrar :  and  then  enacts  that 
aD  rules  certified  bj  the  registrar  shall  be  of  the  same 
force,  and  all  the  provisions  of  stat  10  £?.  4.  c.  56.  shall 
apply  to  them,  as  if  they  had  been  confirmed  by  the 
justices  and  enrolled  by  the  sessions.     If  the  certificate 
alone  made  them  valid  rules,  it  would  be  inconsistent 
to  enact  that  a  certificate  should  have  as  much   effect 
towards  making  them  valid  as  the  confirmation  at  ses- 
sions had  theretofore. 

Stat  13  &  14  Vict  c.  115.,  after  repealing  several 
former  statutes,  enacts,  by  sect  4,  that  a  majority  may 
make  rules:  and,  by  sect.  6,  that  the  Society  shall  not 
be  deemed  to  be  legally  established  unless  the  rules  have 
been  certified ;  and,  by  sect  7,  that  rules  shall  be  cer-^ 
tified  as  of  the  class  either  of  certified  or  of  registered 
Friendly  Societies;  and  that  all  rules,  when  certified, 
shall  be  binding.  These  two  sections  appear  to  me  to 
fix  on  the  time  of  the  certificate  as  the  time  when  the 
Society  shall  be  established,  and  when  the  rules  shall  be 
binding :  but  it  no  more  creates  rules  than  it  creates  a 
Society. 

These  are  the  enactments  bearing  on  the  question. 
Thus  the  words  of  the  section,  the  purview  of  the 
statute,  the  provisions  of  other  statutes  in  pari  materia, 
and  expediency,  lead  me  to  the  conclusion  that  the 
certificate  of  the  barrister  does  not  create  a  rule  or 
amendment,  but  fixes  the  time  when  it  becomes 
operative;  and  that  the  defendant  is  entitled  to 
succeed. 
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1854.  Watson  and  Rew  proceeded  to  shew  cause.    The  next 

Dewhuest  point  is  whether,  assuming  (as  must  now  be  done)  the 
Claekson.  "®^  Tu\eB  to  be  valid,  the  plaintifiis  have  a  right  to  sue. 
'^rhey  are  trustees ;  but  no  one  of  the  three  is  treasurer, 
as  is  required  by  the  12th  of  the  new  rules.  It  may  be 
questioned  whether  the  defendant  is  not  still  treasurer: 
he  has  not  been  formally  displaced :  but,  assuming  that 
the  election  of  Grune  has  the  effect  of  displacing  the 
defendant,  Grune  is  entitled  to  the  custody  of  the  money. 
The  trustees,  under  the  12th  new  rule,  are  entitled  only 
to  have  investments  made  in  their  names.  Stat.  10  G.  4. 
c.  56.  «.  11.  directs  the  appointment  of  persons  to  '*  the 
office  of  steward,  president,  warden,  treasurer  or  trustee." 
Stat.  13  &  14  Vict  c.  115.  s.  12.  duvets  that  ''  the  trea- 
surer or  trustee  for  the  time  being"  shall  invest  the 
money  not  required  by  the  exigencies  of  the  Society. 
Stat  10  G.  4.  c.  56.  s.  21.  enacts  that  all  property, 
money  &c.  shall  be  vested  in  "  the  treasurer  or  trustee :" 
the  words  **  treasurer  or  trustee "  designate  the  two 
names  by  which  the  same  office  may  be  known :  but 
they  do  not  indicate  that,  where  the  trustee  b  not 
identical  with  the  treasurer,  the  trustee  is  to  have  the 
custody  of  the  uninvested  money. 

Athertan  and  Cowling^  contra,  were  then  called  upon 
by  the  Court  to  answer  this  objection.  The  words  of 
sect  21  of  Stat  10  G.  4.  c.  56.  enable  either  the  treasurer 
or  the  trustee,  where  the  offices  are  distinct,  to  claim  the 
money.  Further,  under  the  12th  of  the  new  rules,  one 
of  the  trustees  is,  by  being  elected  trustee,  a  treasurer ; 
and,  though  it  might  be  more  regular  if  the  Society  had 
appointed  one  of  the  three  to  be  treasurer,  the  right  of 
action  is  thus  in  the  plaintifis.      Stat   13  &  14  l^t 
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e.  115.  8.  12.  directs  that  the  trustees  or  treasurer  shall        i8o4. 
invest  the  money  not  wanted  for  the  current  liabilities     drwhubst 
of  the  Society  in  the  names  of  the  trustees,  with  the     clabkboh. 
consent  of  the  Society:  sect.  13  vests  all  the  property 
in  the  trustees:   sect  28  directs  that  persons  holding 
moneys  &c  belonging  to  the  Society  shall,  on  demand, 
hand  them  over  to  the  treasurer.     [Colertdge  J.     The 
new  rule  12  directs  that  the  treasurer  shall  invest  when 
the  sum  unappropriated  exceeds  50/.]    He  holds  subject 
to  investment  in  the  name  of  the  trustees. 

Lord  Campbell  C.  J.  I  think  the  nonsuit  ought  to 
stand,  the  plaintifis  having  made  out  no  right  to  sue. 
We  must  now  assume  that  the  new  rules  are  binding: 
but  they  have  not  been  pursued.  Instead  of  making  one 
of  the  three  trustees  a  treasurer,  three  trustees  are 
appointed,  and  a  fourth  person  is  made  treasurer.  Sup- 
posing the  election  of  trustees  to  be  good,  what  right 
have  they  to  claim  the  money?  The  learned  counsel 
reverted  to  the  Acts  of  Parliament :  but  they  are  super- 
seded by  the  new  rules  in  this  respect  And,  under 
Stat.  13  &  14  Vict  c.  115.,  money  does  not,  before 
it  is  invested,  vest  in  trustees  of  whom  no  one  is 
treasurer. 

CoLERiDGB  J.  I  am  of  the  same  opinion.  The 
plaintiffs  were,  I  (hink,  well  appointed  trustees:  till 
then,  the  money  was  clearly  in  the  treasurer.  Then 
how  does  it  come  to  the  trustees?  One  suggestion 
rather  surprised  me:  that  the  simple  election  of  the 
trustees  gave  them  the  funds  of  the  Society.  In  all  the 
Friendly  Society  Acts  you  find  clauses  directing  the 
money  to  be  invested  in  the  names  of  the  trustees :  how 
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1854.  could  their  mere  i^pointment  give  them  what  is  in  other 
Dbwhukst  l>»nd8?  Then  as  to  the  new  rule  12:  that  directs  that 
CLAEK80N.  ^"^  ^'^  ^  trustees  of  whom  one  is  to  be  treasurer  : 
the  treasurer  is  to  invest  if  the  sum  in  his  hands  exceed 
SOL :  till  the  investment  therefore  the  money  must  be 
in  his  hands.  The  provisions  of  stat  10  G.  4.  c.  56. 
do  not  interfere  with  this  view :  according  to  them,  the 
money  is  to  be  in  the  hands  of  a  single  person  called 
indiflerentlj  trustee  or  treasurer:  the  essence  of  the 
provision  is  that  the  person  who  is  really  treasurer  has 
the  custody  of  the  money.  Then  reliance  is  placed  on 
Stat  13  &  14  FicL  c.  115.  But  the  new  rules  would 
supersede  the  provisions  there;  though  indeed  I  think 
that  sect  13,  constnied  with  sect  12,  gives  the  treasurer 
the  custody  of  the  money  till  it  is  invested. 

WiGHTMAN  J.  I  am  of  the  same  opinion.  Stat 
10  £?.  4.  c.  56.  contemplated  the  money  being  in  the 
hands  of  a  person  who  might  be  called  trustee  or 
treasurer,  but  who  was  to  be,  as  it  were,  the  banker  of 
the  Society.  Then  the  new  rule  contemplates  the 
election  of  three  trustees,  one  of  whom  is  to  be  trea- 
surer: the  unappropriated  money  exceeding  50L  is  to 
be  invested  by  the  treasurer.  No  one  of  these  three 
trustees  is  treasurer:  the  money  is  therefore  in  the 
hands  of  an  independent  officer.  If  the  defendant  is 
liable  to  hand  over  the  money,  h^  must  do  so  to  the 
new  treasurer.  He  may  be  directed  by  the  board  of 
management  to  invest  in  the  name  of  the  trustees:  but, 
till  that  is  done,  the  money  is  to  be  in  the  treasurer's 
custody.  Stat  13  &  14  Vict  c.  115.  does  not  touch 
this  point:  it  shews  in  whose  names  the  money  is  to  be 
invested,  but  docs  not  iu   the  mean  time  take  it  out  of 
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the  treasurer's  hands.     I  thiok^  therefore,  the  nonsuit        1854. 
should  stand. 


Erle  J.     I  agree  that  the  plaintiffs  have  failed  to 
prove  a  right  of  action. 

•     Rule  discharged. 


Dewhurst 
▼. 

CLA&K80N. 


John  Vick  against  Jane  Subter.  ^"^y.     , 

^  JcMuary  20tli. 

EJECTMENT  for  lands  and  messuages  in  Hampshire :  Devisor, 
beinff  seixod 
title  laid  on  1st  March  1852.  The  defendant  defended  in  fee  of 


as  landlord.   On  the  trial,  before  Erk  J.,  at  the  Hampshire  bcmding  *7%< 

Spring  Assizes,  1853,  a  special  verdict  was  found,  of  ^  ^^    '^ 

which  the  material  parts  were  substantially  as  follows.       ^jt^J^ 

Before  and  at  the  time  of  makinir  his  will  hereinafter  '^®?  ^^'^ 

^  certain  parcels 

mentioned,  and  from  thence  until  and  at  the  time  of  his  pf  freehold 

land  to  iS.  in 
death,  one  John  Sueter  was  seized  in  his  demesne  as  of  fee  chargeable 

with  an  anntiit  j 
of  60iL  to  hit  wife  for  life,  the  first  payment  thereof  to  be  made  within  three  months  of  the 
deTisor*s  decease.  **  Also  I  give  ana  devise  all  that  my  copyhold  egtate  called  Th^  Mill  Field, 
consisting  of  seven  messuages,"  &c.,  "situate  at"  4c.,  *'unto  my  niece  Salfy,**  **for  and 
during  tne  term  of  her  natural  life,  charged  and  chargeable,  nevertheless,  and  I  hereby 
charge  the  said  copvhold  estate  so  given  to  my  said  niece  Salfy,  to  and  with  the  payment 
of  one  annuity  or  clear  yearly  sum  of  25/.  unto  mv  brother"  E,  S.  for  life,  payable  half 
yearly,  the  first  payment  to  begin  within  three  calendar  months  next  after  devisor's  decease; 
**  and,  from  and  immediately  after  the  decease  of  my  said  niece  Sally,  I  ^ve  and  devise  the 
tamM  copyhold  herediiamenU  unto  and  equally  between  all  and  every  the  children  of  my  said 
niece,  share  and  share  alike."  *'  Also  I  give  and  devise"  freehold  land  described,  **also  all 
and  every  my  other  copyhold  messuages  or  tenements,  lands,  tenements  and  hereditaments,** 
*'  wheresoever  situate,  unto  my  niece  Ann,  her  heirs  and  assigns,  charged  and  chargeable, 
nevertheless,  and  I  hereby  charge  the  same,  to  and  with  the  payment  of  one  annuity  or  clear 
yearly  sum  of  20/.  unto  m^  said  wife  (in  addition  to  the  annuity  of  60/.)",  "for  and  during 
the  term  of  her  natural  life,  to  be  payable  half  yearly,  and  tne  first  payment  thereof  to 
begin  and  be  made  within  three  calendar  months  after  my  decease."  There  was  also  a 
devise  of  **  all  and  every  other  my  real  estates,  not  hereinbefore  otherwise  disposed  of,"  to 
K.  in  fee. 

Held  that  the  devise  to  the  children  of  SaBy  passed  only  a  remainder  for  life. 

That  the  devise  to  Ann  passed,  not  the  reversion  in  The  Mill  Field,  but  the  other  copy, 
holds  undisposed  of. 

And  that  therefore  the  ultimate  remainder  in  fee  in  The  MiO  Field  passed  to  y. 
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1854.  fee,  at  the  wiU  of  the  lord  of  the  manor  of  Emswarth^ 
Vice  in  the  county  of  Southampton,  according  to  the  custom 
SoETKB.  ^^  ^®  manor,  of  an  estate  called  The  Mitt  Field,  con- 
sisting of  seven  messuages,  tenements  and  dwelling 
houses,  situate  at  Emsworth  aforesaid,  being  the  premises 
in  question,  the  same  then  and  still  being  part  and 
parcel  of  the  said  manor,  and  a  customary  tenement 
thereof,  demised  and  demisable  by  copy  of  the  Court 
Rolls,  by  the  lord,  or  by  his  steward  for  the  time  being, 
to  any  person  willing  to  take  the  same  in  fee  simple  or 
otherwise,  to  hold  of  the  lord  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor.  The  said  John 
Sueter,  being  so  seized,  on  1 0th  of  January  1817,  made 
and  published  his  last  will  in  writing,  signed  by  him  and 
attested  and  subscribed  in  his  presence  by  three  credible 
witnesses. 

The  verdict  then  set  out  the  will :  the  material  parts 
were  as  follows. 

The  testator  first  gave  lOOil  to  his  wife  Mary;  and 
then  devised  three  freehold  parcels  of  land  to  his  nephew 
John  Sueter,  his  heirs  and  assigns,  chargeable  with  an 
annuity  of  60£  to  the  devisor's  said  wife  for  life,  the 
first  payment  to  be  made  within  three  calendar  months 
of  devisor's  deatL  ^^  Also  I  give  and  devise  all  that  my 
copyhold  estate  called  The  Mitt  Field,  consisting  of 
seven  messuages,  tenements  or  dwelling  houses,  situate 
at  Emsworth  aforesaid,  and  held  of  and  under  the  manor 
of  Emsworth,  and  duly  surrendered  to  the  use  of  my 
will,  unto  my  niece  Satty,  the  wife  of  Henry  Thresher, 
of  &c.,  ^'for  and  during  the  terra  of  her  natural  lifis, 
charged  and  chargeable,  nevertheless,  and  I  hereby 
charge  the  said  copyhold  estate  so  given  to  my  said 
niece  Sally,  to  and  with  the  payment  of  one  annuity  or 
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dear  yearly  sum  of  251.  unto  my  brother  Edward  Sueter^  i854. 
during  his  natural  life,  to  be  payable  half  yearly,  and  the  ^,ck 
fiiBt  payment  thereof  to  begin  and  be  made  within  three  sucter. 
calendar  months  next  after  my  decease.  And,  from  and 
immediately  after  the  decease  of  my  said  niece  SaUy,  I 
give  and  devise  the  same  copyhold  hereditaments  unto 
and  equally  between  all  and  every  the  children  of  my 
said  niece,  share  and  share  alike.  But,  if  my  said  niece 
shall  happen  to  depart  this  life  in  the  lifetime  of  her 
said  husband,  without  leaving  any  children  or  child  law- 
fiilly  begotten,  then  I  give  and  devise  all  and.  singular 
my  said  copyhold  hereditaments  unto  my  said  nephew 
John  Suetery  his  heirs  and  assigns,  charged  and  chai^- 
able  to  and  with  the  payment  of  one  annuity  or  clear 
yearly  sum  of  502.  unto  the  said  Henry  Thresher,  during 
his  natural  life,  to  be  payable  half  yearly,  the  first  pay- 
ment thereof  to  begin  and  be  made  within  three  calendar 
months  next  after  the  decease  of  my  said  niece  Sattt/ 
without  issue  as  aforesaid.  Also  I  give  and  devise  all 
thoee  my  two  acres  of  freehold  land  situate^  &c,  ^^  also 
all  and  every  my  other  copyhold  messuages  or  tenements, 
lands,  tenements  and  hereditaments,  with  their  and 
every  of  their  appurtenances,  wheresoever  situate,  unto 
my  niece  Atm,  her  heirs  and  assigns,  charged  and 
chargeable,  nevertheless,  and  I  hereby  charge  the  same, 
to  and  with  the  payment  of  one  annuity  or  clear  yearly 
sum  of  20L  unto  my  said  wife  (in  addition  to  the  annuity 
of  602.  given  to  my  said  wife  and  charged  upon  my 
freehold  hereditaments  at  WarbUngton  aforesaid),  for  and 
during  the  term  of  her  natural  life,  to  be  payable  half 
yearly,  and  the  first  payment  thereof  to  begin  and  be 
made  within  three  calendar  months  after  my  decease ; 
and  also  charged  and  chargeable,  and  I  hereby  charge 
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1854.        my  last  mentioned  hereditaments,  to  and  with  the  pay- 
^vicK         ment  of  the  residue  and  remainder  of  the  rents  and 

SuBTER.  profits  thereof  unto  my  brother  Thomas  Sueter,  for  and 
during  his  natural  life,  to  be  payable  half  yearly,  and 
the  first  payment  thereof  to  begin  and  be  made  within 
three  calendar  months  after  my  decease,  save  and  except 
the  yearly  sum  of  10/.,  parcel  of  the  said  rents  and 
profits,  which  I  direct  shall  be  retfuned  by  my  said  niece 
Ann  to  and  for  her  own  use  and  benefit."  Then  followed 
a  bequest  of  certain  personalty.  **  And,  subject  to  the 
payment  of  my  just  debts,  my  fiineral  and  testamentary 
expencesi,  the  before  mentioned  legacy,  and  the  annuities 
hereinafter  given  by  this  my  will,  I  give,  devise  and 
bequeath  all  and  every  other  my  real  estates,  not  herein- 
before otherwise  disposed  of,  and  all  and  singular  the 
residue  and  remainder  of  my  household  goods  and 
furniture,  plate,  linen  and  china,  not  chosen  by  my  said 
wife,  and  all  my  bonds,  bills,  mortgages,  ready  moneys 
and  securities  for  money,  book  debts,  and  all  and  sin- 
gular other  my  personal  estate,  of  what  nature  or  kind 
soever  I  shall  die  possessed  of,  and  all  my  estate,  right, 
title  and  interest  therein,  unto  my  said  brother  Thanuu 
Sueter  and  John  Vickf  of"  &c.,  **  their  heirs,  executors, 
administrators  and  assigns.  But  upon  trust  never- 
theless" &C.  (the  trusts  were  not  material  to  the  present 
question). 

The  said  copyhold  estate  called  The  Mitt  Fields  with 
the  appurtenances,  in  the  said  will  mentioned  and 
described,  is  the  said  land,  tenements  and  premises 
mentioned  and  contained  in  the  writ  The  testator 
died  on  Ist  May  1822,  without  altering  his  said  will 
as  to  the  devise  of  the  said  tenements  with  the  appur- 
tenances. 
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After  his  death,  at  a  general  court  baron  of  the  lady  1854. 
and  lords  of  the  manor,  holden  in  and  for  the  said  ^j^j[ 
manor,  on  20th  January  1823,  before  the  then  stewanl, 
the  homage  presented  the  said  will :  and  thereupon  the 
said  Salhfy  the  wife  of  the  said  Henry  Thresher^  in  the 
entry  on  the  rolls  called  devisee  for  life  named  in  the 
last  will  and  testament  of  the  said  John  Sueter,  prayed 
to  be  admitted  to  the  said  customary  tenements,  with 
the  appurtenances.  Whereupon  the  lady  and  lords  of 
the  manor  at  the  said  court,  by  the  said  steward,  granted 
the  said  customary  tenements,  with  the  appurtenances, 
to  the  said  Salfy,  to  hold  to  the  said  Salfy,  during  her 
natural  life,  in  pursuance  of  the  will  and  testament,  at 
the  will  of  the  said  lady  and  lords,  according  to  the 
custom  of  the  manor.  And  the  said  Satty  was  then 
admitted  tenant  of  the  said  customary  tenements  in 
manner  and  form  aforesaid. 

The  said  Henry  Thresher  died  in  the  lifetime  of  the 
said  Sally,  his  wife,  without  her  having  had  any  issue 
by  him.  The  said  Satty  afterwards  intermarried .  with 
fFUUam  Mower ;  and  there  was  issue  of  such  marriage 
one  child,  viz.  a  son,  WUUam,  who  was  bom  in  1829 
and  died  in  1835,  an  infant  The  said  William  Mower, 
the  husband,  died  in  October,  1831.  The  said  Sally 
died  on  14  th  February  1851,  without  having  been 
again  married,  and  without  having  had  any  child 
except  the  said  Wittiam  Mower,  who  died  an  iniant  as 
aforesaid. 

The  said  Thomas  Sueter,  named  in  the  last  will,  died 
in  February  1827,  leaving  the  said  John  Vick,  named  in 
the  said  will,  and  who  is  the  above  plaintiiF,  him  sur- 
viving. The  verdict  then  concluded  with  praying  the 
judgment  of  the  Court  whether  Vick  was  entitled  as  in 
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Montague  Smith,  for  the  plaintiff.  The  plaintiff  claims 
the  .copjhold  as  survivor  of  the  two  joint  tenants,  re- 
siduary devisees  in  fee  simple  under  the  will:  and  he 
clearly  is  so  entitled  unless  the  express  devise  passed  a 
fee  simple  to  William  Mower^  the  deceased  child  of 
SaUy  Thresher,  afterwards  Mower.  The  question  there- 
fore turns  on  thb  express  devise,  which,  the  plaintiff 
contends,  passed  no  inheritance.  It  is  to  be  recollected 
that  the  will  was  executed  before  the  coming  into  effect 
of  Stat  7  »^.  4  &  I  Vict  c.  26  (a).  The  copyhold  is 
first  given  to  the  testator's  niece  Sally  for  life  by  the 
words  ''all  that  my  copyhold  estate  called  77^  Mill 
Field,  consisting  of  parcels  specified  in  the  wilL  This 
word  ''  estate'^  is  not  repeated  in  the  devise  to  her  chil- 
dren: the  language  is  ''I  give  and  devise  the  same 
copyhold  hereditaments  unto  and  equally  between  all 
and  every  the  children  of  my  said  niece,  share  and 
share  alike.''  The  condition  following  did  not  take 
effect  Sally  survived  her  husband,  Henry  Thresher, 
who  b  the  husband  designated  by  the  will :  and 
it  might  be  questioned  therefore  whether  a  child 
by  any  subsequent  marriage  took  any  interest  at  all 
under  the  will.  But,  supposing  the  devise  to  point  to 
any  children  of  Sally,  the  word  ''hereditaments"  does 
not  pass  a  feef  Moor  v.  Denn  dem.  Mellor  (by    There 

(a)  See  sect.  28. 

(b)  2  B.  ^  P.  247,  in  Dom.  Proc.,  reversing  the  judgment  of  Ezch. 
Ch.  in  Dtmn  dem,  MeUor  ▼.  Moor,  I  B,  ^  P.  558 ;  which  reversed  the 
judgment  of  K.  B.  in  Doe  dem.  MeUor  ?.  Moor,  6  T.  R.  175.  See  Demu 
dem.  Moor  v.  MeUor,  5  7.  R.  558. 
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Macdonald  C.  B.  said  that  he  did  not  conceive  that  the        1854. 
word  '^  hereditaments^  would   have   the   effect  of  en-         vick 
Iai]^ng  a  devise  beyond  the  legal  import  of  the  words      Subter. 
used  in  the  will  itself;  adding:  '^The  settled  sense  of 
that  word  is  to  denote  such  things  as  may  be  the  subject 
matter  of  inheritance,  but  not  the  inheritance  itself,  and 
cannot  therefore,  by  its  own  intrinsic  force  enlarge  an 
estate,  prima  facie  a  life  estate  into  a  fee."      To  the 
same  effect  is  Doe  dem.  Small  v.  Allen  (a),  where  Lord 
Kemfon  (&)  expressed  his  astonishment  that  any  doubt 
should  have  been  entertained  upon  the  point     [^Butt^ 
for  the  defendant     It  will  not  be  contended  that  the 
word  **  hereditaments"  alone  is  sufficient  to  give  a  fee.] 
The  attempt  will  then    probably  be    to    connect   the 
words  in  question  with  the  words  used  in  devising  the 
life  estate  to  SaUy.     In  Doe  dem.  Small  v.  Allen  (a)  the 
words   were:    *^as  to  what   real    and    personal  estate 
it   hath   pleased  Almighty  God    to    bless  me  with,  I 
give   and  dispose   of  the   same   as   followeth : — "   *^  I 
do  hereby  give   and   devise  all  my  messuages,  lands, 
tenements,  and  hereditaments  whatsoever :"  yet  the  word 
**  estate"  was  held  not  to  give  to  the  subsequent  word 
<<  hereditaments"  a  sense  indicating  a  devise  in  fee.     The 
word  '^  estate"  sometimes  is  merely  descriptive  of  lo- 
cality; sometimes  it  is  construed  to  relate  to  interest, 
and  to  be  a  word  of  limitation.     But  it  cannot  bear  the 
latter  sense  where  the  will  itself  points  to  the  former. 
That  was  the  case  in  Doe  dem.  Norris  v.  Tucker  (c), 
where  the  words  were  "  my  freehold  estate  called  Poun" 
cetts,^  in  Doe  dem  Gtoillim  v.  GtoilUm  (^,  and  also  in  Doe 

(a)  8  T.  n.  497.     See  Sihey  ▼.  Howard,  6  A,^  E,  253. 
(*)  8  T.  R,  603.  (c)  3  B.^  Ad.  473. 

(</)  5  ^.  ^  Ad.  122. 

VOL.   m.  Q  B.   &  B. 
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1854.        dem.  Lean  v.  Lean  (a),  where  the  words  were  "  au  estate 
VicK         called  LeaseJ*     The  cases  are  collected  in  2  Jarman  on 
SuCTEB.       ^His^  187  et  seq.     Here  the  words  in  the  first  instance 
are  clearly  descriptive  of  locality  only ;  and  "  the  same 
copyhold  hereditaments"  can  therefore  not  comprehend 
a  fee.     But,  even  if  the  word  "  estate"  in  the  first  in- 
stance carried  a  fee,  it  is  immediately  restricted  to  an 
estate  for  life :    and,  further,  the  word  "estate"  is  not 
carried  on  to  the  devise  to  the  children ;  but  the  words 
"the    same    copyhold    hereditaments"  are    substituted. 
Reliance  will  perhaps  be  placed  on  the  circumstance 
that  the  estate  for  life  given  to  Sally  is  charged  with  an 
annuity  for  the  life  otJEdward  Sueter.    That  is  a  circum- 
stance in  favour  of  au  inheritance  when  the  person  is 
charged ;  but  it  is  not  so  when,  as  here,  the  charge  is 
only  on  the  land,  because  then  the  annuity  issues  out  of 
the    land  in  whomsoever  vested,  and    for  whatsoever 
estate ;  Doe  dem.  Clarke  v.  Clarke  (&),  Doe  dem.  Sams 
V.  Garlick  (c).    That  decision  shews  that  Andrew  v.  Sout- 
house  (d)  is  not  now  to  be  considered  law,  unless  upon 
the  assumption,  which  Lord  Kenyan  appears  to  make, 
that  the  charge  there  was  on  the  person.    The  remainder 
expressly  devised  to  John  Sueter  never  took  effect,  because 
the  event  upon  which  it  was  limited  did  not  occur,  as  has 
already  been  pointed  out.     The  devise  of  the  "  other" 
copyhold  property  does  not  affect  the  present  question. 

Butt,  contriL  The  devise  passed  a  remainder  in  fee 
to  WilUam  Mower,  the  infant.  It  is  true  that,  if  "  here- 
ditaments" be  treated  as  the  governing  word,  .the  in- 
heritance does  not  pass.     But  the  words  "from  and 

(a)  1  Q.  B.  229.  {b)   1  Cr.  ^  M,  39. 

(c)  \A  M,^  W.  698. 

(d)  5  r.  R,  292.    Seo  14  M:  $•  W.  704. 
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immediately  after"  and  "same"  refer  back  to  the  words  JQ54 
of  the  devise  of  the  life  estate  to  Sally:  and  the  words 
there  are  "all  my  copyhold  estate  called  The  Mill  Fields 
N0W5  firsts  the  authorities  cited  to  shew  that  these  words 
do  not  convey  an  inheritance  are  distinguishable.  In  Dae 
dem.  NorHsv.  Tucker  (a)  the  word  "  all"  did  not  occur^as 
here ;  and  Jx)rd  Tenterden  approved  of  Bailis  v.  Gale  (6), 
saying  that  there  "the  words  *all  that  estate  I  bought  of 
Mead*  might  well  import  the  whole  interest  in  the  estate, 
because  the  testator  had  in  hct  bought  the  fee  simple 
of  Mead."  And  it  is  to  be  remarked  that  no  one  of  the 
cases  of  Denn  dem.  Richardson  v*  Hood  {c\  Roe  dem.  Child 
V.  Wright  (d)  or  Randall  v.  Tuchin  (e)  was  cited  in  Doe 
dem.  Norris  v.  Tucker  (a) ;  yet  those  three  authorities 
distinctly  shew  that  the  word  "  estate,''  though  followed 
by  a  description  of  mte,  will  carry  a  fee.  In  Doe  dem. 
GwilHm  V.  GwiUim  {g)  the  word  "  estates"  was  controuled 
by  the  words  which  followed,  "  as  I  have  appointed  and 
disposed  to  them  in  lots  and  in  money ;"  and  then  some 
lots  were  given  with  words  carrying  an  estate  tail,  one 
without  any  words  of  inheritance,  and  one  with  words 
carrying  a  fee.  In  Doe  dem.  Lean  v.  Lean  (h)  the  words 
were  not "  my  estate,"  but "  an  estate  called  Lease/*  a  dis- 
tinction insisted  on  by  counsel,  and  adopted  by  the  Court 
In  favour  of  the  defendant's  constniction  there  are  the 
three  cases,  already  mentioned,  of  Denn  dem.  Ricliard- 
son  V.  Hood  (c),  Roe  dem.  Child  v.  Wright  (d)  and  Ran- 
dall V.  Tuchin  {e) :  and  to  these  may  be  added  Holdfast 

(a)  3  ^.  ^  Ad.  473.  (fr)  2  Ves.  Sen.  48. 

(c)  7  Tamil.  35.  {d)  7  Eatt,  259. 

(<)  6  Tammt.  41i).  (g)  5  B.  ^  Ad.  122. 

(h)  1  Q.  B,  229. 
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1854.  dem.  Cawper  v.  Marten  (a),  Andrew  v.  Sauthouse  (i) 
'  ^^^  (which  is  au  authority  on  the  eflTect  of  the  word  "estate" 
SuBTEB.  ^  ^^^  ^  ^"  ^^®  effect  of  a  charge),  Uthwatt  v.  ^ry- 
an<  (c),  Harding  v.  Gardner  (rf),  Chichester  v.  O^ien- 
Awi  (tf)  and  i?ae  cfcm.  Pottaw  v.  Fricher  {g).  In  most  of 
these  cases  the  words  were  "my  estate:"  those  words 
occur  here ;  and,  even  if  they  did  not,  the  fee  would 
pass;  Burton  v.  White  (A).  [^Coleridge  J.  referred  to 
Doe  dem.  Child  v.  Wright  (i)  and  Doe  dem.  Wright  v. 
Child  (A).]  Secondly,  the  words  "  same  copyhold  here- 
ditaments" coupled  with  "fix>m  and  immediately  after 
the  decease  of  my  said  niece  SaUy^'  must  be  understood 
to  refer  to  the  "estate"  before  given,  and  therefore  to 
carry  a  fee.  In  2  Powell  on  Devises^  418  (3d  ed.,  by 
Jarmari)^  it  b  said:  "it  cannot  be  doubted  that  where  a 
testator  devises  an  estate,  with  or  without  words  of 
locality,  to  A.  for  life,  and  then  gives  ^  the  same^  to  £., 
the  latter  devise  would  give  B.  a  fee."  [^Crompton  J. 
In  Roe  dem.  Boives  v.  Blackett  (/),  cited  in  the  preceding 
page  in  Powell^  the  devise  was  of  "all  my  estate  and 
interest"  in  certain  lands  to  E.  for  life,  and,  from  and 
after  j^.'s  decease,  "  the  said  messuages,  houses,  lands, 
and  tenements,"  to  two  others,  "as  tenants  in  common;" 
and  it  was  held  that  these  two  took  only  life  estates.] 
That  is  clearly  distinguishable:  the  words  "the  same 
copyhold  hereditaments"  may  well  be  coupled  with 
"estate,"  meaning  interest:  but  "the  said  messuages," 


(a)  1  T,R.  411.  (6)  6  T.  /?.  292. 

(f )  6  Taunt,  317.  (d)  I  B,^  B,  72. 

(e)  4  7*01011.  176.  (g)  6  Exeh,  610. 

(A)  7^*cA.720.  (,)  a  71/1.64. 

(A)  1  New  R.  335.  (/)  |  Cowp  236. 
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&c.,  cannot  Next,  as  to  the  effect  of  the  charge  of  .1854. 
the  annuity.  It  is  true  that  a  charge  of  an  annuity  vjck 
simply  on  the  land  affords  no  inference  that  it  is  intended  soetbr. 
to  pass  a  fee.  But  here  the  effect  is  to  charge  both  the 
niece  and  her  children  with  the  annuity ;  and  each  suc- 
cessive tenant  for  the  time  being  is  thus  liable  to  the 
chaige ;  so  that  the  case  seems  to  fall  within  the  rule  in 
2  PloweU  an  Deuises,  39/),  ^Uhat  where  the  charge  is 
upon  the  devisee  in  respect  of  the  lands,  or,  in  other 
words,  where  the  estate  is  chai]ged  in  hb  hands,  a  fee 
passes."  Andrew  ▼.  S(mihau8e{a)  is  in  point:  other  cases 
are  collected  in  2  Powell  an  Devises,  389.  [Lord  Camp- 
heU  C.  J.  Lord  Kenyan  seems  to  have  been  under  a 
mistake  in  Andrew  ▼.  Southouse  (a).  I  cannot  see  how 
a  fee  was  necessary  here  to  enable  the  successive  tenants 
to  pay  the  annuity,  nor  how  any  one  can  be  said  to  be 
personally  charged.  Coleridge  J.  Was  the  tenant  for 
life  liable  after  the  first  payment  of  the  annuity  was 
due,  and  before  receiving  any  rent  ?]  She  was.  [Lord 
Campbell  C  J.  How  could  it  be  enforced  ?]  By  action 
of  debt,  or  perhaps  in  equity  only ;  but  she  would  be- 
come liable  by  accepting  the  estate.  But  it  is  not 
necessary  to  go  so  far.  A  bequest  of  lands  and  person- 
alty to  G.  S.9  ^*  after  having  thereout  first  paid  and 
discharged  all  my  just  debts  and  funeral  cxpences,"  was 
held  to  charge  G.  S.  personally  in  respect  of  both  realty 
and  personalty,  and  therefore  to  pass  a  fee  in  tlie  realty ; 
Doe  dem.  Stevens  v.  Snelling  (&):  the  explanation  of 
which  is  thus  given  in  2  Powell  on  Devises^  388 :  ^^  If  the 
sum  be  payable  by  the  devisee,  though  charged  on  the 
lands,  he  takes  a  fee ;  but  not  on  the  ground,  applicable 

(rtf  5  r.  R,  292.  (b)  5  EasU  87. 
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1854.  to  chaises  imposed  simply  on  the  devisee,  that  he  might 
VicK  otherwise  sustain  a  loss,  (though  it  is  sometimes  rather 
SuETEB,  inaccurately  applied  to  all  the  cases,)  for,  if  the  payment 
be  out  of  the  land,  he  cannot  possibly  be  damnified; 
but  because  the  devisor  has  imposed  upon  him  a  duty, 
the  execution  of  which  requires  that  he  should  take  the 
fee;"  and  the  same  doctrine  is  applied  to  a  charge  by 
way  of  annuity,  at  p.  390.  [Crompton  J.  If  your  ar- 
gument be  good,  it  would  shew  that  Sally  took  a  fee.] 
The  implication  can  of  course  not  {»revail  against  express 
words.  Lastly,  it  is  not  clear  that,  if  life  estates  only 
are  given  by  the  clauses  hitherto  noticed,  the  remainder 
will  not  pass  by  the  words  "other  copyhold  messuages" 
frc  [Lord  Campbell  C.  J.  These  other  copyhold  estates 
are  charged  with  another  annuity :  is  that  a  charge  on 
The  Mill  Field?]  Either  it  is  so,  or  an  inference  arises 
that  the  previous  chaise  on  27ie  Mill  Field  was  a  charge 
on  the  children  of  Sally. 

Montague  Smith,  in  reply.  In  Eoe  dem.  Bowes  v. 
Blackett  (a)  Lord  Mansfield  uses  reasoning  very  appli- 
cable to  the  first  point  here.  "The  third  argument  is 
drawn  from  the  words  which  follow  the  description  of 
the  messuages  preceding  the  demise  to  the  wife  for  life ; 
namely,  '  all  my  estate  and  interest  therein,'  and  from 
thence  it  has  been  insisted,  that  no  words  of  limitation 
were  necessary.  But  these  words  added  precedent  to 
an  estate  for  life,  can  have  no  meaning  at  all ;  and  it  is 
remarkable  that  they  are  left  out  in  the  devise  to  his 
half  sisters,  which  shews  that  the  testator  meant  nothing 
by  using  the  expression  in  the  devise  to  his  wife."    Doe 

(a)   1  Cowp,  239. 
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denu  Norris  v.  Tucker  (a)  has   not  been  distinguished.         1854. 
Andrew  v.  Sauthause  (b)  is  relied  on.     [Lord  Campbell        vick 
C.  J.     It  is  a  very  favourite  case  for  citation  under       suoteb. 
difficulties.]     There  were  two  reasons  for  that  decision ; 
and  it  is  not  a  safe  authority  on  either.     (He  was  then 
stopped  by  the  Court) 

Lord  Campbell  C.  J.  I  have  no  doubt  that  the 
testator  intended  the  children  of  Sally  to  take  a  fee : 
but  he  has  not  used  words  which  will  effect  the  inten- 
tion, according  to  the  established  rules  of  law  by  which 
we  are  bound.  A  testator,  in  reality,  seldom  under- 
stands the  difference  of  the  effect  of  the  same  words 
upon  personalty  and  realty ;  yet  the  law  has  established 
rules  which  do  make  a  difference.  The  same  may  be 
said  as  to  the  force  of  the  words  <*  estate  oP  and  <' estate 
in."  Attempts  are  often  made  to  strain  the  rules  of  law 
so  as  to  effect  the  intention :  but  we  cannot  go  farther 
than  our  predecessors  have  gone.  And  there  is  the  less 
reason  for  doing  this  now  that  the  Legislature  has  inter- 
fered and  has  made  the  words  of  limitation  no  longer 
necessary  for  passing  the  inheritance,  so  that  words 
which,  as  the  law  formerly  stood,  would  have  given  only 
a  life  estate  now  give  a  fee.  But  in  the  case  of  wills  not 
under  the  statute  we  can  hold  that  the  fee  passes  only 
where  we  find  words  used  which  have  been  held  to  pass 
it  Mr.  Butt  very  properly  admits  that  the  word  "  here- 
ditaments," taken  alone,  will  not  carry  the  fee.  But 
he  endeavours  to  avail  himself  of  words  which  occur  in 
an  earlier  part  of  the  will,  where  '^  estate  '*  is  the  term 
used  in  the  bequest  to  Sally.     Now  whether  this  word 

(a)  3  B,fy  Ad,  473.  (fc)  5  T.  B  292, 
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I8o4.  would,  if  used  without  any  words  of  restriction,  carry  an 
\  icK  estate  in  fee,  it  is  unnecessary  to  determine,  as  it  was  in 
Doe  denu  Norris  v.  Tucker  {a) ;  for  here,  as  there,  the 
word  is  not  carried  on  to  the  bequest  upon  which  the 
question  arises.  Where  we  do  not  find  the  word  "same" 
used,  or  something  equivalent,  without  variation  of  the 
term  with  which  it  is  joined,  we  cannot  carry  the  effect 
of  the  preceding  word  down :  where  the  word  is  varied, 
as  in  Roe  dem.  Bowes  v.  Blachett  (i),  the  prior  words 
lose  their  effect ;  we  can  look  only  to  the  words  used  in 
the  limitation  over.  Mr.  Butt  then  pressed  upon  us  the 
circumstance  that  there  was  a  charge  of  an  annuity. 
But  it  is  clear  to  me  that  there  is  no  chai^  on  the 
person  of  the  devisees:  there  is  a  limitation  of  the 
remainder,  subject  to  the  charge :  that  is  all.  The 
children,  though  taking  only  estates  for  life,  might  do 
all  that  the  devise  requires  of  them  in  respect  of  the 
land.  Then  it  is  urged  that  the  land  will  not  pass  under 
the  general  residuary  clause,  but  will  go  to  the  niece 
Ann.  But  I  think  the  devisor  supposed  that  he  had 
disposed  of  all  the  interest  in  the  copyhold  The  Mill 
Field,  and  then  went  on  to  dispose  of  other  copyhold 
land,  not  of  any  undisposed  of  interest  in  The  Mill  Field. 
The  Mill  Field  therefore  is,  after  the  life  estates,  left 
undbposed  of,  and  will  pass  under  the  general  residuary 
devise. 

CoLERiDQE  J.  I  am  entirely  of  the  same  opinion. 
A  copyhold  estate,  called  by  a  particular  name  and  so 
described  in  the  devise,  is  devised  for  life.  Then  there 
is  a  devise,  not  of  the  same  estate,  but  of  "  the  same 

(a)  3  B.^  Ad.  473.  (6)  1  Cowp,  235. 
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copjhold  hereditaments:"  and  the  qaestion  is,  what  1^54. 
interest  this  gives  in  the  remainder.  That  is  a  question  yj^,^^ 
of  intention :  and,  to  find  this  out,  we  are  sometimes  ^  ^- 
driven  to  resort  to  what  we  cannot  deny  to  be  very 
technical  distinctions,  and  which  possibly,  if  it  were  res 
integra,  one  might  not  be  prepared  to  adopt  But  one 
must  exercise  one's  common  sense.  It  has  been  held, 
and,  I  think,  on  sufficient  grounds,  that  the  word 
"estate,"  even  when  followed  by  the  word  "in"  such  a 
place,  gives  all  the  ^property  which  the  devisor  has  in 
the  place,  unless  words  are  added  indicating  a  restriction: 
and  there  might  be  a  fair  question  if  we  now  had  to 
decide  on  the  devise  to  Sally^  and  there  were  no  words 
limiting  her  interest  to  a  life  estate.  But,  when  you 
come  to  the  devise  to  the  children,  you  do  not  find  that 
word  again :  you  therefore  can  draw  no  inference  that 
the  devisor  meant  to  give  the  "estate"  to  the  children, 
when  you  find  him  going  out  of  his  way  to  use  words 
not  meaning  the  same  thing.  Doe  dem.  Narris  v. 
Tucker  (a)  and  Bawe  dem,  Bowes  v.  Blackett  (b)  seem  to 
govern  this  case.  As  to  the  charge  of  the  annuity,  I 
was  rather  surprised  to  hear  the  point  so  much  pressed. 
I  have  nothing  to  add  to  the  remarks  made  by  my  Lord. 
Then  it  is  suggested  that  the  case  for  the  defendant 
may  be  supported  by  the  first  of  the  two  residuary 
clauses.  After  several  devises  of  different  parcels  of 
property,  including  T^ie  Mill  Fields  the  copyhold  pro- 
perty now  in  question,  there  comes  a  devise  of  "all  and 
every  my  other  copyhold  messuages  or  tenements,  lands, 
tenements  and  hereditaments"  to  the  devisor's  niece 
Anuy  her  heirs  and  assigns :  and  it  is  suggested  that  this 

(a)  2  B.^  Ad.  473.  {h)  1  Cowp.  235. 
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1854.  includes  the  reversion  in  fee  in  the  copyhold  The  ARll 
y,^,^  Field,  The  wprds  are,  no  doubt,  laige.  But,  when  we 
SuETBR.  examine  whether  this  was  really  and  truly  the  devisor's 
intention,  we  find  words  shewing  that  it  could  not  be  sa 
Whatever  was  the  property  meant,  it  is  made  chargeable 
with  an  annuity  to  the  wife  for  her  life,  besides  the 
annuity  of  60/.  previously  given  to  her.  And  not  only 
that,  but,  in  order  to  suppose  this  to  include  771^  MiU 
Fields  we  must  suppose  that  a  reversion  upon  the  estates 
of  devisees  for  life  is  devised  subject  to  an  annuity  which 
will  take  effect  within  three  calendar  months  after  the 
devisor's  decease.  It  appears,  therefore,  conclusively  to 
me  that  this  property  is  not  identical  with  the  property 
charged  befcnre. 

WiOHTMAK  J.  The  question  is,  whether  there  are 
words  sufficient  to  give  the  inheritance  to  the  children 
of  Sally.  It  is  agreed  that  the  words  of  that  part  of  the 
devise  are  not  of  tliemselves  sufficient  for  the  purpose. 
But  it  is  said,  for  the  defendant,  that  they  are  sufficient, 
by  reference  to  the  words  of  the  previous  devise  to  SdUy 
for  life ;  for  that  '^  estate,"  there  used,  comprehends,  not 
merely  the  subject  matter  of  the  devise,  but  also  all  the 
interest  of  the  devisor  in  it  No  doubt  the  word  may 
sometimes  have  that  effect.  I  should  myself  be  much 
disposed  to  consider  that  the  word,  as  here  used,  did  not 
mean  the  whole  of  the  devisor's  interest  Reliance  was 
placed  on  Roe  dem.  Child  v.  Wright  (a).  There  the 
words  were  ^^  all  my  estate,  lands,  &c  known  and  called 
by  the  name  of  the  Coal  Yard:''  and  Lord  EllefdHjratiffh 
laid  much  stress  on  the  circumstance  that,  by  considering 

(a)  7  East,  259. 
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the  word  **' estate'  as  expressive  of  the  entire  interest,"  1854. 
and  the  word  "'lands'  as  expressive  of  the  particular  vick 
subject  matter  or  particular  kind  and  quality  of  thing  in  Subteb. 
which  such  entire  interest  subsists,"  each  word  would 
^have  its  proper  signification ;"  whereas,  on  the  opposite 
construction,  "estate"  and  "lands"  must  be  made  to 
mean  the  same  thing.  But,  in  the  present  case,  it  seems 
to  me  that  the  word  "  estate"  is  used  only  in  its  popular 
meaning,  to  denote  the  subject  matter  of  the  devise. 
Assuming,  however,  that  it  would  in  itself  mean  the 
devisor's  whole  interest,  that  is  clearly  not  the  meaning 
here;  for  it  is  applied  to  an  estate  for  life.  It  is  said 
that  the  word  is  to  be  understood  as  carried  down  to  the 
devise  to  Sally^s  children.  If  so,  it  seems  somewhat 
odd  that  the  word  is  not  repeated.  In  the  cases  cited 
on  this  point  for  the  defendant  either  the  word  was 
repeated,  or  there  was  something  equivalent  to  a  repeti- 
tion. But  here  the  subsequent  words  are  "the  same 
copyhold  hereditaments,"  which  could  not  have  the 
same  meaning  as  "  estate"  denoting  the  amount  of  inte- 
rest So  that,  finding  in  the  first  instance  the  word 
" estate"  used  in  a  limited  sense,  we  are  called  on  to  say 
that  its  sense  is  extended  by  the  subsequent  occurrence 
of  words  not  having  the  same  meaning.  The  argument 
suggested  from  the  chai^  of  the  annuity  is  disposed  of 
by  my  Lord  :  there  is  clearly  no  chai^  on  the  person ; 
and  therefore  there  is  no  ground  for  enlarging  the 
meaning  on  that  ground.  As  to  the  construction  of  the 
words  "other  copyhold,"  for  which  the  defendant's 
counsel  contends,  I  agree  in  the  opinions  expressed 
already,  and  mainly  on  the  ground  that  there  is  a  charge 
on  those  lands  of  another  annuity  to  be  paid  within 
three  calendar  months  of  the  devisor's  death,  whereas,  if 
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this  was  a  charge  only  on  the  reversion,  it  could  not 
take  effect  till  the  expiration  of  the  particular  estates. 

Cbompton  J.  I  am  of  the  same  opinion.  I  entertain 
no  doubt  on  any  of  the  points,  and  entirely  agree  in  the 
reasons  given,  to  which  it  is  quite  unnecessary  to  add 
any  thing. 

Judgment  for  plaintiff. 


Friday,         JosEPH  THOMPSON  oqainst  Henry  Bell,  John 

JoMuary  20th.  ^^  ' 

Atkinson,   James  Alexander,  John  Spence 
and  James  Bell. 


/^OUNT  for  money  payable  by  defendants  to  plaintiff 
for  wages  payable  from  defendants  to  plaintiff  for 


the  service  of  plaintiff  by  him  done  as  the  hired  servant 
of  defendants  at  their  request,  and  for  money  found  due 
from  defendants  to  plaintiff  on  accounts  stated  between 
them. 


To  an  Action 
for  money 
payable  by 
defendant  to 
plaintiff,  de- 
fendant 
pleaded  that 
C.«  a  joint 
debtor  with 
defendant, 
resided  beyond 

the  seat  in  CaB/onua^  a  State  formingpart  of  the  United  States  of  America,  within  the 
jurisdiction  of  a  court  of  that  State.  That,  by  the  law  of  CaUfomia,  a  creditor  might 
voluntarily  assigA  hb  debt  to  another  person,  who  might  in  his  own  name  sue  the  debtor. 
That  plaintiff^  being  in  Caiijormia,  assigned  the  debt  to  R.  there,  and  /}.,  in  his  own  name, 
sued  the  defendant  and  C^  for  that  and  other  debts  in  a  Court  there  having  jurisdiction  for 
the  recovery  of  such  assigned  debts,  and  recovered  judgment  for  the  debts ;  and  defendant 
and  C.  were  liable  to  be  sued  by  R.  in  this  country  upon  the  jodfment.  That  the  judgment 
was  for  an  entire  sum,  making  no  distinction  between  the  debts,  and  was  partly  satbfied 
by  the  levy  of  a  sum  leas  than  the  amount  of  the  judgment,  and  not  applicable  to  any  of  the 
debts  recovered  more  than  to  any  other. 

Replicatioa.  That  the  law  of  California  was,  that  the  assignee  might  reassign  to  the 
creditor  the  debt,  or  so  mncb  thereof  as  was  unsatisfied,  and  the  creditor  might  sue  in  his 
own  name  for  so  much,  as  if  no  such  assignment  had  been,  made,  notwithstanding  the 
creditor  in  the  meantime  had  recovered  judgment,  unless  the  whole  was  actually  levied. 
That  R.,  before  he  had  recdved  any  part  of  the  debt,  or  before  any  sum  applicable  thereto 
had  been  levied,  reassigned  to  plaintiff;  by  reason  whereof  plaintiff  became  entitled  to  sue 
for  the  debt  in  his  own  name,  as  if  there  had  been  no  such  assignment  as  mentiooed  in  the 
plea. 

Held :  that,  aasoming  the  plea  to  shew  that  the  assignment,  made  in  CaKfomia,  by  the 
law  of  that  country  transferred  the  exclusive  right  to  sue  (in  which  cue,  semMe,  tne  plea  was 
good),  it  was  answered  by  the  replication. 
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Plea  (fifth).    That  the  contracts  and  debts  in  the  de-        1854. 
claration  mentioned  were  made  and  contracted,  not  by     Thompson" 
the  defendants  alone,  but  by  the  defendants  jointly  with        p^!^^ 
Christopher  BeU^  &c.  (five  others) :  that,  before  and  at 
the  time  of  the  making  the  assignment  hereafter  men- 
tioned, and  from  thence  until  and  at  the  time  of  the 
recovering  of  the  judgment  hereafter  mentioned,  the 
said  Christopher  Bell  resided  beyond  the  seas,  in  the 
State  of  California^  being  part  of  the  United  States  of 
America^  and  in  a  certain  part  of  that  State  which, 
during  all  the  time  aforesaid,  was  within  the  jurisdiction 
of  a  certain  Court  of  law  of  that  State,  being  the  Dis- 
trict  Court  of   the    Fourth   Judicial   District.     That, 
before  and  at  the  time  of  the  making  of  the  said  assign- 
ment, and  firom  thence  until  and  at  the  time  of  the 
recovering  of  the  said  judgment,  the  law  of  the  said 
State  of  CaUfomia  was,  that  a  creditor  might  voluntarily 
assign  to  another  person  a  debt  or  debts  due  to  such 
creditor,  and  that  the  person  to  whom  such  debt  or 
debts  were  so  assigned  might,  in  his  own  name,  sue  the 
person  or  persons  owing  such  debt  or  debts  for,  and 
recover  from  such  person,  such  debt  or  debts.     That, 
during  all  the  times  aforesaid,  the  said   Court  was  a 
Court  having  jurisdiction  and  authority  to  hear  and 
determine  any  suit  brought  by  such  assignee  as  afore- 
said against  such  debtor  or  debtors  as  aforesaid  for  the 
recovery  of  such  assigned  debt  or  debts  as  aforesaid, 
and  to  give  judgment  for  such  assignee  for  the  recovery 
of  such  debt  or  debts  against  such  debtor  or  debtors. 
That,  after  the  accruing  of  the  said  debts  in  the  decla- 
ration mentioned,  the  plaintifif,  then  being  in  the  said 
State  of  CaKfamia,  did,  according  to  the  said  law  of 
that  State,  voluntarily  assign  to  one  Thonias  G,  Robins&n^ 
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1854.        ^^^^  Also  being  in  the  said  State,  the  debts  in  the  dccla- 
Thompson     ^^^^on   mentioned.      That  afterwards,  and  before   this 

Bell.  action,  T.  G.  RobimoHy  in  his  own  name,  sued  in  the 
said  District  Comt  the  defendants  and  the  said  other 
persons  from  whom,  jointly  with  the  now  defendants, 
the  said  debts  were  due  as  aforesaid,  for  the  said  debts 
and  other  debts.  That  such  proceedings  were  thereupon 
had  in  the  said  District  Court,  in  the  said  suit,  that 
afterwards,  and  before  this  action,  1\  G.  Robinsojiy  by 
the  consideration  and  judgment  of  the  said  District 
Court,  recovered  against  the  now  defendants  and  their 
said  joint  debtors  the  said  debts  in  the  declaration 
mentioned,  and  the  said  other  debts:  whereupon  and 
whereby  defendants  and  their  said  joint  debtors,  before 
this  action,  became  and  still,  except  so  far  as  the  said 
judgment  has  been  satisfied,  are  indebted  to  T.  G. 
Robinson  in  the  amount  of  the  debts  in  the  declaration 
mentioned  for  and  on  account  of  those  debts,  and  liable 
to  be  sued  by  the  said  T.  G.  Robinson  in  this  country 
for  the  same  upon  and  by  virtue  of  the  said  judgment. 
That  the  said  judgment  was  a  judgment  for  one  entire 
sum,  making  no  distinction  between  the  debts  in  the 
declaration  mentioned  and  the  other  debts  which  T.  G. 
Robinson  sued  for  as  aforesaid.  That  afterwards  the 
said  judgment  was  partly  satisfied  by  the  levy  of  a  sum 
of  money  less  than  the  amount  of  the  judgment,  and 
not  applicable  to  any  one  of  the  debts  recovered  more 
than  to  any  other. 
Demurrer.     Joinder. 

Replication.  That,  before  and  at  the  time  of  the 
making  of  the  reassignment  hereafter  mentioned,  and 
firom  thence  until  and  at  the  time  of  the  commencement 
of  this  action,  the  law  of  the  said  State  of  California 
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was,  that  the  assignee  or  person  to  whom  a  debt  or        1854. 
debts  had  been  voluntarily  assigned  by  the  creditor  or     thobcpson 
person  to  whom  such  debt  or  debts  had  first  accrued        ^^^^ 
might  reassign,  or  give  up  and  relinquish,  to  and  for  the 
benefit  of  such  creditor  such  debt  or  debts,  or  so  much 
thereof  as  at  the  time  of  such  reassignment  or  giving  up 
and  relinquishment  remained  unsatisfied  or  unpaid  and 
unlevied;  and  that  such  creditor  or  person  to  or  for  the 
benefit  of  whom  such  debt  or  debts  was  or  were  so 
reassigned  or  given  up  and  relinquished  might,  in  his 
own  name,  sue  the  person  or  persons,  or  any  of  them, 
owing  such  debt  or  debts,  or  any  part  thereof,  for,  and 
recover  firom  such  person  or  persons  so  sued,  such  debt 
or  debts,  or  so  much  thereof  as  should  then  remain  un- 
levied  and  unsatisfied  and  unpaid,  and  retain  the  same 
to  his  own  use  in  like  manner  as  if  no  such  assignment 
had  been  made :  and  that  notwithstanding  that  in  the 
mean  time  such  assignee  might  in  his  own  name  have 
sued  the  person  or  persons  owing  such  debt  or  debts  in 
the  said  Court  in  the  said  fifth  plea  mentioned  for  such 
debt  or  debts,  and  have  recovered  the  same  by  the  con- 
sideration or  judgment  of  such  Court,  and  caused  exe- 
cution to  be  issued  thereon,  unless  the  whole  amount 
thereof  should  have  been  actually  levied  under  and  by 
virtue  of  such  judgment  and  execution.     That  after  the 
making  of  the  said  alleged  assignment  in  the  said  fifth 
plea  mentioned,  and  before  T,  G.  Robinson  had  received 
the  said  debts  in  the  declaration  mentioned,  or  any  part 
thereof,  or  before  the  same  or  any  sum  of  money  appli- 
cable thereto  or  to  any  part  thereof  had  been  levied, 
and  whilst  such  debts  remained  wholly  unpaid  and  un- 
satisfied  and   unlevied,   T.  G.  Bobinsony   being  in  the 
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1854.        ^^  State  of  CaHfanda,  did,  according  to  the  said  last 
T   T  ~H~  "^o^^'™®^  '^^  of  ^^^  State,  reassign  and  give  up  and 
J-^  relinquish  to  and  for  the  benefit  of  plaintiff  the  said 

debts  in  the  declaration  mentioned.  That  in  hcX  T.  G. 
Robinson  has  never  hitherto  received  or  levied  the  said 
debts  in  the  declaration  mentioned,  or  any  part  thereof^ 
nor  received  or  levied  any  moneys  applicable  thereto, 
and  sufficient  to  satisfy  the  same.  By  reason  whereof 
plaintiff,  before  this  suit,  became  and  was  entitled,  by 
virtue  of  the  said  last  mendoned  law,  in  his  own  name 
to  sue  for  and  recover  the  said  debts  in  the  declaration 
mentioned,  and  every  part  thereof,  and  to  retain  the 
same  to  his  own  use,  in  like  manner  as  if  no  such 
assignment  as  in  the  said  plea  mentioned  had  been 
made. 

Demurrer.     Joinder. 

AtherUniy  for  the  plaintiff.  First,  the  plea  is  bad.  If 
it  had  stopped  at  the  allegation  of  an  assignment  good 
under  the  law  of  CaKfarma^  it  is  clear  that  no  bar  would 
have  been  set  up  to  an  action  in  this  country.  It  is 
shewn  in  Story  On  the  Conflict  of  Laws^  s.  565,  that,  in 
a  country  where  a  chose  in  action  is  not  assignable,  no 
action  can  be  brought  in  the  name  of  an  assignee,  though 
the  assignment  was  made  in  a  country  where  choees  of 
action  are  assignable,  because  ''the  inquiry,  in  whose 
name  a  suit  is  to  be  brought,  belongs  not  so  much  to 
the  right  and  merit  of  the  claim,  as  to  the  form  of  the 
remedy."  And,  in  sect  566,  the  author  discusses  the 
case  where  the  law  of  the  foreign  country  vests  in  the 
assignee  a  legal  right  to  sue  in  his  own  name,  and  says 
that  there  are  dicta  and  decisions  pointedly  shewing 
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''tlMt  the  aait  most  be  broagfat  id  the  name  of  the  1954. 
aaigDor,  if  die  lex  fi>ri  reqaires  it,**  He  refers  to  "xhompsom 
some  EnfSsh  aothorities,  which,  it  is  true,  contain  3^^^ 
only  dicta  on  the  point  In  Wotff^.  Oxhobn  (a),  where 
an  acdoQ  had  been  brought  in  a  Danisk  Court  by  the 
aasigiiees  of  a  debt.  Lord  Elkmboramgh^  deliTcring  the 
judgment  of  the  Court,  sud:  ^The  asagnee  could  not 
sue  in  the  Courts  of  this  country  in  his  own  name;  the 
action  must  hare  been  brought  here  in  the  names  of  the 
origynal  crediton,  eyen  if  they  had  assigned  the  debt  for 
a  valuable  consideration;"  and  this  on  the  assumption 
that  ''die  asdgnment  gave  the  assignee  a  right  to  sue  in 
his  own  name  in  Denmark/*  In  FoUwit  ▼.  Oydem  (b) 
the  Court,  speaking  of  the  effect  of  the  vesting  a  bond 
in  any  other  than  the  obligee,  in  a  country  of  which 
the  lavfs  permit  such  vesting,  say :  ^  The  subject  matter 
of  this  action  being  a  bond,  it  could  only  be  sued  for 
according  to  the  laws  of  England  relating  to  bonds ; 
supposing  therefiNne  the  right  of  the  plaintiff  to  be  gone, 
that  could  not  be  set  up  in  bar  of  the  action,  which 
must  be  iMought  in  the  name  of  the  present  plaintiff, 
whoever  m^t  be  in  possession  of  the  bond,  ance  a 
diose  in  action  is  not  assignable  in  law,  and  the  defend- 
ant  could  not  plead,  that  the  obligee  had  assigned  it." 
In  General  Steam  Navigation  Campang  v.  Guilhu  (e) 
die  Court  say:  ''the  plaintiffs  contend,  that  the  plea 
only  means,  that  in  the  French  Courts  the  mode  of  pro- 
ceeding would  be  to  sue  the  defendant  jointly  with  the 
other  shareholders  of  the  Company  under  the  name  of 
their  association :  and,  if  this  be  the  true  construction  of 
the  plea,  we  all  concur  in  the  opinion  that  the  plea  is 

(«)  6M.^S.92.99.  (6)  1  H.  BL  123.  135. 

(e)  \\  M.^  W.  877.  895. 

VOL.  m.  R  E.  %  D. 


242  HILARY  TERM. 

1854.       bad ;  for  it  is  well  established,  that  the  forms  of  remedies 
Thompson    *"^  words  of  proceeding  are  regulated  solely  by  the  law 

BtLL.  ®^  ^^^  place  where  the  action  is  instituted— the  lex  fori; 
and  it  is  no  objection  to  a  suit  instituted  in  proper  form 
here,  that  it  could  have  been  instituted  in  a  different 
form  in  the  Court  of  the  country  where  the  cause  of 
action  arose,  or  to  which  the  defendant  belongs."  In 
Leroux  v.  Brown  {a)  a  question  arose  whether  an  agree- 
ment, which,  for  non-compliance  with  the  4th  section  of 
the  Statute  of  Frauds,  could  not  be  enforced  if  made  in 
England^  could,  if  made  in  Francty  in  conformity  with 
French  law,  be  enforced  here ;  and  it  was  held  that  it 
could  not,  because  ''  the  fourth  section  applies  not  to  the 
solemnities  of  the  contract,  but  to  the  procedure ;  and 
therefore  that  the  contract  in  question  cannot  be  sued 
upon  here ;"  per  Jervis  C.  J.  {by  Then  the  additional  facts 
do  not  raise  a  defence.  The  judgment,  supposing  it  to 
be  for  the  debt  sued  for  in  the  present  action,  is  no  bar 
without  satisfaction.  A  judgment  in  a  foreign  Court  is 
not  of  so  high  a  nature  as  to  create  a  merger;  Hall  v. 
Odber  (e),  Smith  v.  NicoUs  (d).  It  seems  that  either  the 
party  who  has  recovered  the  foreign  judgment,  or  the 
original  creditor,  might  sue  here:  the  case  is  one  of 
those  in  which  the  party  who  first  claims  the  right 
succeeds:  this  sometimes  happens  in  the  case  of  bailor 
and  bailee.  [Lord  Campbell  C.  J.  referred  to  Bank  of 
Australasia  v.  Nias  («).]  That  case  shews  that  the 
foreign  judgment  works  no  merger.  [Crompton  J.  It 
does  not  appear  but  that  the  plaintiff  here  may  be  suing 
as  trustee  for  the  CaUfomian  assignee.]     It  does  not: 

(a)  12  Com,  B.  801.  (b)  12  Com.  B.  824. 

(c)  11  Eati,  118.  {d)  5  New  Ca.  208. 

(«)  IfiQ.  B.  717. 
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aod  Mfiftfacfiiin  in  diii  eaatt  oiigfat  be        18S4. 


ia  bar  to  an  acdan  npoo  die  fafeign  jix^;nient. 
bnwcem  the  foreign  joc^mefit 
■  bib  of  ezdmge,  wfaiA 
be  pie  Ad  in  bar  enleas  diey  have  been  paid; 
TmHOm  w.  JOmmm  («).  [Wyktmam  J.  SoppoR  die 
plHBtif  fpuffcud  in  fas  own  name  in  die  faeigp 
C0«t:  vhiimki  die  ddendant  plead  if  soed  hm?] 
i  alirfai  liwi :  les  dian  dial  woold  affoid 
[Loid  OmfUl  C.  J.  He  eoold  not, 
lo  Aadl  ^  JmaiFmlaMia  w.  Iims(b%  if  soed 
an  the  jnd|pBcnt,  ael  np  here  any  defence  wbidi  he 
■%ht  have  kC  np  in  Cdg^nna.]  The  plea,  opon  an j 
go  tw  enoo^:  it  diooM  diew  that  the 
'  could  no  longer  soe  in  the  CaBfinuam  Cooits; 
bat  it  wktwn  cnij  that  the  aseignee  eoold  soe  diete  and 

it  «aa  held  that  a  plea  of  jodgment  far  defendant  in  a 
niilnniil  Cmat  «aa  bad  far  not  shewing  that  the  jodg- 
inent  was  omii  hwiPf  there. 

Bot,  iwi  iiln^  the  plea  to  be  good,  it  is  answered  by 
dw  lepfication:  that  shews  a  re-asBgoment  to  the 
original  creditor,  whidi,  bj  the  law  of  Ca^ffnaa^  gi^^'^ 
a  right  to  the  original  cieditar  to  sne,  notwithstanding 
fceovcrr  of  jodgment  bj  the  asagnee,  if  any  part  of  the 
debt  n  ■niinH  maatisfied.     That  is  at  least  as  re 


a  kw  M  die  hw  aDeged  in  the  plea.  [Lord  C^ampbttt 
C  J.  It  is  at  any  rate  not  so  lepngoant  to  jnsdoe  as 
ID  compel  its  ffisallowanoe  by  this  Cooit.  Crmmfiam  J. 
Too  do  not  aay  that  the  assignee  cannot  stiDsoe.]  That 
the  plea  does  not  diew  dial  the  as^rnor 


^;  1  X  ^  &  H.  {h)  16  Q.  B.  7K 
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1854.        was  ever  incapable  of  suing.     But,  if  it  could  be  so 
Thompson     construed,  the  replication  would  still  be  well  enough; 
for  then   it   must   be   construed  as  shewing   that  the 
assignee,  after  his  reassignment,  could  not  sue. 

CawUnff,  contr^  The  plea  is  good.  The  plaintiff  is 
shewn  to  have  assigned  the  debt,  intending  (since  he 
must  be  presumed  to  know  the  law)  that  the  assignee 
should  sue  upon  it.  It  is  immaterial  where  the  debt 
was  originally  contracted:  it  must  follow  the  person. 
The  assignment  makes  the  assignee  owner  of  the  debt ; 
that  is,  sole  owner.  It  is  by  no  means  clear  that  Story 
considers  the  assignee  incapable  of  suing  for  the  debt 
in  any  country.  He  cites  Alivon  v.  Furmval(a),  where 
a  question  arose  whether  two  of  four  appointees  could 
sue  in  England^  the  appointment  being  an  instrument 
made  in  France  under  the  French  law,  and  authorizing, 
in  its  terms,  the  appointees  to  act  jointly,  or  separately 
in  case  those  not  acting  were  hindered  from  acting  or 
were  absent,  and  no  hindrance  or  absence  appearing  in 
that  case:  and  the  Court  there  said (6):  ^^This  is  a 
peculiar  right  of  action,  created  by  the  law  of  that 
country ;  and  we  think  it  may  by  the  comity  of  nations 
be  enforced  in  this,  as  much  as  the  right  of  foreign 
assignees  or  curators,  or  foreign  corporations,  appointed 
or  created  in  a  different  way  from  that  which  the  law  of 
this  country  requires."  That  case  is  the  stronger,  because 
the  French  instrument  transferred  to  the  appointees  no 
interest,  but  only  the  power  to  act  for  those  interested. 
The  rule  as  to  corporations,  there  assumed,  seems  to 
encroach   upon   the   lex   fori   much    further   than   the 

(o)  1  C.  Af.  ^  R,  277.  (6)  1  C.  M  |r  R*  296. 
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defence  set   up  by  this  plea.     Wolff  v.   Oxhohn  (a)  is        1854. 
distinguishable :  nothing  there  took  place  in  the  foreign     Thompson 
coantrj,  except  that  the  party  to  whom  the  assignment        bIIl, 
had  been  made   in  this  country  went  to  the  foreign 
coontry  and  there  sued.     If  the  assignment  in  that  case 
had  been  made  in  the  foreign  country  the  present  point 
might  haTe  arisen.  And  there  it  was  said  {b) :  ^  although 
the  assignment  gave  the  assignee  a  right  to  sue  in  his 
own  name   in  Denmark^  yet   the   defendant  does   not 
appear  to  have  been  prejudiced  by  that  measure  even 
there,  nor  has  any  material  consequence  resulted  there- 
firom.''     But,  in  the  present  case,  part  of  the  debt  has 
been  levied  under  the  foreign  judgment:  and,  further, 
the  position  of  the  parties  has  been  changed,  because  the 
judgment  is  conclusive  as  to  the  facts,  until  impeached ; 
and  indeed  this  would  be  so,  even  in  the  absence  of 
express  allegation  of  jurisdiction ;  Robertson  v.  Struth  (c). 
If  an  action  were  brought  here  on  the  judgment,  it  would 
be  conclusive  evidence  against  the  defendant  of  the  facts 
necessary  to  the  judgment.      [Wightman  J.      Suppose 
the  plaintiff,  instead  of  assigning,  had  recovered  jndg- 
ment  in  CaKfomia  in  his  own  name,  and  levied  execu- 
tion for  a  part:    what  would  the  defendant   plead  to 
another  action  brought  here  ?]     He  would  plead  satis- 
faction pro  tan  to:  but  here  in  fact  parties  are  changed. 
[Lord  Campbell  C.  J.     You    bring   it  to  the  question 
whether  the  creditor,  by  the  foreign  assignment,  parted 
with  all  right  to  sue,  like  the  transfer  of  right  by  the 
indorsement  of  a  negotiable  instrument.]     That  is  the 
point  In  General  Steam  Namgatum  Company  y.  GviUou  {d) 
the  dictum  related  merely  to  the  form  of  remedy,  and  of 

{a)  6  M.^  S.  92.  (b)  6  M.  fy  S,  99. 

'€)  5  Q.  B,  941.  Kit)  1 1  M.  §•  IT.  R77.  895. 
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1864.       course  the  lex  fori  would  prevail.     The  same  remark 
Thompson     applies  to  Leroux  V,  Broum  (a).     The  dictum  in  FolUott 

Bk'i  I..        ^*  Ogden  {b)  related  to  the  effect,  not  of  an  assignment 
by  a  creditor,  but  of  a  foreign  penal  law  of  forfeiture. 

Then,  as  to  the  replication.  The  law  there  allied 
goes  beyond  what  this  Court  can  possibly  adopt  It 
may  be  that  the  courts  in  CaUfomia  would  restrain  the 
creditor,  to  whom  the  debt  is  reassigned,  from  issuing 
execution  for  so  much  of  the  debt  as  is  akeady  levied. 
But,  according  to  the  law  as  suggested  in  this  replication, 
the  judgment  in  CaUfomia  might  still  remain  effectual 
for  the  sum  not  levied,  although  the  plaintiff  had 
recovered  it  here.  It  appears  that  the  reassignment 
took  place  before  any  levy,  yet  there  was  a  levy  after- 
wards. [Atherton.  The  judgment  comprehended  other 
debts.]  The  record  does  not  shew  that  the  levy  was 
confined  to  those.  [Lord  Campbell  C.  J.  You  want 
to  insist  on  part  of  the  foreign  law,  and  repudiate  the 
rest]  This  Court  will  allow  so  much  as  consists  with 
natural  justice,  and  no  more ;  the  comity  of  nations  goes 
no  further ;  Story  On  the  Conflict  of  Laws,  ss.  35, 36, 37, 38. 
And  there  is  this  further  difficulty :  that,  the  judgment 
being  for  the  aggregate  of  several  debts,  it  does  not 
appear  how  the  judgment  creditor  could  separate  the 
particular  debt  and  reassign  it. 

Atherton,  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
replication  is  good.  But,  firel,  as  to  the  plea.  What 
does  it  amount  to  but  this?     A  chose  in  action,  not 

(a;  12  Com,  B.  801.  (6)  1  H.  BL  135. 
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assignable  by  the  law  of  England^  is  so  bj  the  law  of        1854. 


.  (hKfamia :  and  what  does  that  mean,  but  that  all  right     Thompson 
which  the  assignor  has  he  gives  to  the  assignee  ?     If  so,        ^gj^i^ 
the  assignee  has  the  right  exclusively.     The  case  is  like 
that  of  the   indorsement  of  a  bill  of  exchange;    the 
indoraer  cannot  sue;  the  indorsement  would  be  a  bar 
to  his  action  all  the  world  over.     If,  therefore,  the  plea 
shews  such  an  assignment  as  vests  all  the  assignor's  right 
in  the  assignee,  it  is  good :  but  then,  pari  ratione,  the 
repliqation  is  good,  which  shews  that  there  may  be  a 
reassignment,  and  that  there  was  such  a  reassignment  in 
&ct :  and,  that  being  so,  Thompson  might  sue  either  in 
CaUfornm  or  in  England.     The  case  is  the  saoie  as  if 
the  assignee  had  assigned  to  a  third  person :  in  that  case, 
neither  the  creditor  nor  the  first  assignee  would  have 
had  any  right  left,  and  Thompson  could  not  have  sued, 
nor  the  first  assignee.     If,  therefore,  the  law  respecting 
the  assignment  be  good,  the  replication  answers  the  plea. 
It  is,  however,  ai^gued  that  the  replication  relies  upon  a 
ibreign  law  which  is  contrary  to  natural  jtistice:  but  I 
think  that  we  must  take  the  foreign  law  as  a  whole,  and 
that  we  cannot  take  a  part  and  reject  a  part ;  nor  do  I 
see  that  the  law,  as  laid  down  in  the  replication,  leads 
to  any  unjust  consequences,  or  that  there  is  any  greater 
objection  to  a  reassignment  than  to  an  assignment  of  a 
chose  in  action.     We  may  therefore  adopt  the  law  as 
alleged  in  the  replication  as  well  as  that  alleged  in  the 
plea.  The  replication  therefore  is  good ;  and  the  original 
creditor  has  his  right  of  action  again. 

WioHTMAN  J.  {a).    I  am  entirely  of  the  same  opinion. 

(a)  Cokridgt  J.  had  left  the  Court. 
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1854.  By  the  common  law  of  EngUmdy  a  chose  in  action  cannot 
TNUMr^oK  ^  assigned ;  but,  by  the  law  of  Catifanda^  not  only  the 
uJtu  *^^  ^^  **^>  ^^^  ^^®  whole  right  of  the  creditor,  can  be 
assigned  I^  therefore,  we  had  only  the  plea  to  look  to, 
that  would  shew  a  good  answer  to  the  action.  Bat  the 
replication  shews  that  the  claim  in  an  acuon  may  be 
reassigned  where  a  judgment  has  been  recoTered,  pro- 
Tided  that  the  whole  debt  has  not  been  leried.  It  is 
argued  that  injustice  would  arise  from  this.  I  do  not 
see  that  it  would :  we  haTe  no  right  to  presume  thft  the 
Courts  of  OiKfmM  would  act  unjustly ;  and  it  may  be 
that  they  would  restrain  a  party  to  whom  there  had  been 
a  reassignment  from  lerying  executioo  far  any  debt 
already  satisfied*  It  does  not  appear  here  that  any 
ejKcution  had  issued  under  which  any  mooey  bad  been 
levied  applkaUe  to  the  partkular  daim.  We  thciciire 
can  see  miching  that  is  neecfiBarily  imjosC 

CteatrfON  J.  1  am  of  die  saoie  gpcoiooL  We  murt 
coQsinK  the  pfeaas  meaaiBic:  that  the  debt  and  the  r^^ 
l(»  s«e  bock  passed  tt>  ^  assi|pMe.  If  the  ^bok  theicfcee 
be  jpxxi.  the  tepGecadou  aOK^es^  scxll  oiare  scioaghry  ikat 

biich  QMKT  be  ceaa%aed  back  agwco  the  extent  af  tfe 
amooflBC  out  Imed.  We  aie  ouc  endcieii  oo  suppme  tliaa» 
after  thiBfe^che  eaxvttfiwa  aokl  die  jui%dbbbc  gbb  goea^ 
Tbe  lepIiKaOHft  i»  awce  cfairty  $oix£  thoa  the  pka;  fv 
ifisdOMdM^  after  the  ceassiicoaienc  the  ocqcbmil 
awt  :iiie  tix-  the  ddk  s»  if  chece  biai  sever  been 
mipmeiic  afi  ;iIL 

JuiAcfneac  liir  i 
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The  Queen,  on  the  relation  of  William  Mackley,  Saturday, 
against  Richabd  Coaks. 


January  2 1  St. 


INFORMATION    in    the    nature    of  quo  warranto  Infonnation  in 

*  the  nature  of 

for   ezcrcisine    the    office   of   Mayor   of  Norwich,  qnowtrranto 

,  for  the  office 

Plea:   That   the  city  of  Nartmch   is  named  in  Sche-  of  mayor  of  a 

borough.  Issue 

dule  (A.)  to  Stat.  5  &  6  ^  4.  c.  76.,  and  was  in  pur-  whether  de. 

snance  of  that  Act  divided  into  eight  wards;  that  there  duly  elected. 

are  sixteen  aldermen  and  forty  eight  councillors  of  the  ^^-^  J^ 

said  city.      That  defendant  was,  during  his  tenure  of  J^^^f  ^t^^ 

the   office  of  mayor  and  for  two   preceding  years,  a  election  for 

rated  householder  qualified  to  be  a  burgess,  and  actually  the  borough, 

on  the  burgess  list,  and  qualified  to  be  a  councillor,  1851,  b,  and 

and  was,  on  9th  November  1851,  duly  elected  to  be  a  didates.    b' 

councillor,  and  that  no  application  for  a  quo  warranto  disqualified, 

against  him    for   holding   the  office  of  councillor  was  ^f,Jhi^^"^" 

made  for  twelve  months  after  his  election ;  and  that,  on  [•«* J'"  ^no"^ 

to  the  voters. 

9th  November  1852,  "at  a  meeting  of  the  council  of  the  /^.  b»d«ma- 

^  ^        jority  of  votes,    - 

said  city  of  Norwich^  duly  convened  and  held  according  and  was  re- 
turned, ac- 
cepted the 
office  and  acted.     C  obtained  a  rule  for  an  information  in  the  nature  of  a  quo  warranto, 
which  was  made  absolute  in  Batter  term  1 852.    Tho  information  was  filed.    B,  disclaimed ; 
and  judgment  of  ouster  was  signed  on  3d  July  1852.   On  26th  October  1852  C  gave  notice 
to  the  town  council  requiring  them  to  admit  him,  on  the  ground  that  the  votes  for  B,  had 
beea  thrown  away.  On  8th  November  1852,  C.  accepted  the  office  and  sisned  the  declaration 
required  by  the  statute :  of  all  which  the  town  council  had  notice.     On  the  9th  November 
an  election  was  held  for  the  office  of  mayor:  the  defendant  and  M,  were  candidates.    C. 
tendered  his  vote  for  M,     It  was  rejected ;  and,  the  other  votes  being  even,  defendant  was 
elected  by  the  casting  vote  of  the  presiding  officer. 

Held,  that  the  votes  given  for  B.  were  thrown  awa^ :  and  that  C  was  councillor ;  that, 
the  usurpation  of  the  office  by  B.  having  rendered  it  impossible  to  accept  the  office  within 
five  days  alter  notice  of  his  election,  he  was  excused  from  doing  so ;  and  that  when  B.  was 
ousted  C  ought  to  have  been  admitted. 

Held  also,  that,  supposing  C.  had  been  bound  to  accept  within  five  days  after  notice,  the 
special  verdict  did  not  shew  that  C.  had  notice  of  his  election,  inasmuch  as  it  only  disclosed 
evidence  of  that  fact. 

Held  therefore,  on  both  grounds,  that  it  appeared  rut  the  special  verdict  Cs  vote  at  the 
election  of  mayor  was  improperly  rejected. 

Judgment  for  the  Crown. 
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1854.  ^  ^^  statutes,  for  the  election  of  a  mayor  of  the  saiil 
The  QoKBN  ^'^y*  ^®  defendant,  being  such  councillor,  and  being  a 
fit  person  to  be  mayor  of  the  said  city,  and  being  entitled 
to  be  on  the  citizens'  list  of  the  said  city,  and  in  every 
respect  qualified  to  be  mayor  of  the  said  city,  was  duly 
and  in  accordance  with  the  provisions  of  the  said  Act 
by  the  council  of  the  said  city,  duly  and  according  to 
the  statutes  in  such  case  made  and  provided,  elected 
to  be  the  mayor  of  the  said  city  for  one  whole  year 
then  next  and  until  his  successor  should  have  accepted 
the  said  office,  and  made  the  requisite  declaration  in 
that  behalf.  Averments  of  acceptance,  declaration,  and 
qoalification  on  defendant's  part;  and  by  that  title  he 
dairoed  the  office. 

Replication :  That  defendant  ^  was  not,  duly  and  ac- 
cording to  the  statutes  in  such  case  made  and  provided, 
dected  to  be  the  mayor  of  the  said  city  of  Norwich^^ 
modo  et  ferma:  conclusion  to  the  country.  Issue 
thereon. 

Special  verdict  That  lUekard  Cumdatt  was,  in  No- 
vamUr  1851,  in  all  respects  qoaUfied  to  be  a  councillor; 
that«  at  an  election  of  two  councillors  for  the  fourth 
ward,  then  held,  Ckarin  WhUer,  Beieri  W^  Blake 
and  the  said  Rkkard  CumdaU  were  candidates ;  that  the 
nombor  of  votes  for  e^ch  were:  for  Jfimier,  146;  for 
Bbki,  117;  and  for  CmmdaO,  112.  That  Bbtie  then 
was  dnqnaiified  to  be  a  councillor,  being  an  alderman ; 
that  thoae  who  voted  for  Bhke  had  notice  that  he  was 
disqualified ;  nev«rdielc9B  the  presiding  officer  declared 
Hmtar  and  BUk  deded  comiciUonL  That  BItAe  ac- 
cepted the  office  of  counctUor  and  acted  as  sodk  That, 
OD  Tth  AAgr  1853,  the  present  relator  obtained  a  rule 
absolute  for  an  information  in  the  nature  of  a  quo 
wantanto  against   BUk:    that*  oo    14th  May  1853, 
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the  ioformation  was  filed;  tb^t,  on  30tb  June  1852,  ]854, 
Blake  disclaimed ;  that,  on  3d  July  1852,  judgment  of  The  Quekn 
ouster  was  signed  against  him;  that,  on  26th  October  coA,i 
185*i,  notice  in  writing  was  given  bj  Cundall  to  the 
mayor,  aldermen  and  citizens  of  the  city  of  Norwich^ 
requiring  them  to  admit  him  as  councillor,  instead  of 
Blake^  on  the  ground  that  the  votes  given  for  BJahe 
had  been  thrown  away,  and  that  therefore  Cundall  was 
duly  elected.  That,  on  8  th  November  1852,  Cundall 
accepted  the  o6Sce  of  councillor,  and  made  and  sub- 
scribed the  oaths  and  declaration  required  by  tlie 
statutes:  of  all  which  the  then  mayor  and  the  town 
clerk  had  notice.  That,  on  9th  November  1852,  at  the 
meeting  of  the  council  for  the  election  of  a  mayor  for 
the  ensuing  year,  two  councillors,  the  defendant  and 
Samuel  Bignoldi  were  candidates;  that  Cundall  tendered 
bis  vote  as  councillor  for  Biynold,  which  vote  the  then 
mayor  rejected :  that  the  votes,  excluding  that  of  Cun- 
dallf  were  twenty  seven  for  defendant,  and  the  same 
number  for  Bignold;  and  thereupon  the  then  mayor 
gave  his  casting  vote  for  the  defendant  And  the  jury 
referred  it  to  the  Court  to  say  whether  the  defendant 
was  duly  elected. 

fVelsby,  for  the  relator.  The  whole  question  turns  upon 
Cundairs  right  to  vote  in  the  election  of  mayor.  If  he 
was  properly  rejected,  the  defendant  was  rightly  elected ; 
if  he  was  improperly  rejected,  the  defendant  is  an  usurper. 
It  is  clear  that  Cundall  ought  originally  to  have  been 
returned  instead  of  Blahe  ;  for  the  votes  for  the  latter, 
bei>%  given  after  notice  of  his  disqualification,  were 
thrown   away;   Rex  v.  Hawkins  (a).      If   Cundall  had 

(a)  10  East,  2l\. 
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1854.  been  returned,  it  would  have  been  his  duty,  within  five 
The  Queen  dsLjs  after  he  had  notice,  to  accept  the  o6Sce,  making 
CoAKs.  ^"^  signing  a  declaration,  according  to  stat.  5  &  6  ^  4. 
c.  76.  s.  51.,  under  penalty  of  a  fine,  and  of  the  office 
being  vacant.  But,  the  office  being  full  of  Blake,  he 
could  not  comply  with  that  section,  which  must  be 
taken  to  be  confined  to  cases  in  which  it  can  be  com- 
plied with.  The  notice  means  official  notice ;  Regina  v. 
Preece{a).  CundaU  never  had  such  official  notice  till 
after  the  office  was  full ;  and  he  could  do  nothing  till 
ouster. 

WiUeSy  contra.  CundaU  did  not  in  fact  comply  with 
sect  51  by  making  and  subscribing  the  declaration,  till 
the  8th  of  November  1852.  Unless,  therefore,  he  was 
taken  out  of  the  operation  of  sect  51,  and  entitled  to 
hold  the  office  without  making  the  declaration  within 
the  five  days,  the  office  of  councillor  was  vacant,  and 
there  should  have  been  a  new  election  under  sect  47. 
The  officer  presiding  at  the  election  of  aiayor  could  not 
enquire  whether  the  voters  for  Blake  had  or  had  not,  at 
the  time  of  his  election  as  councillor,  notice  of  his  want  of 
qualification.  All  that  he  could  do  was  to  look  at  the  list 
under  sect  35,  where  he  would  not  see  Cundall^s  name. 
The  person  put  on  that  list  is  in  the  possession  of  the 
office ;  Regina  v.  The  Mayor  §*c.  of  Leeds  (ft).  [  Crompton  J. 
According  to  your  ai^ument,  there  must  always  be  a 
new  election  whenever  the  wrong  person  has  been  re- 
turned, for  whatever  reason.  There  have  been  very  many 
cases  in  which  elections  have  been  set  right  where  the 
return  had  been  made  in  consequence  of  the  ])ersoriation 

{^a)  5  Q.  B.  94.  (fc>   1 1  ^  f  E.  512. 
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of  voters  and  similar  causes ;  yet  your  position  is  quite  1854. 
new.  The  practice  has,  I  think,  been  to  take  a  man-  ^he  Queen 
damus  to  admit  the  party,  which  no  doubt  is  convenient; 
but  the  mandamus  cannot  give  a  title ;  it  presupposes  a 
title  to  be  admitted.]  At  all  events  he  should  have 
made  the  declaration  under  sect  51.  [Lord  Campbell 
C.  J.  At  what  time  ?]  He  might  have  done  so  within 
five  days  after  he  knew  of  his  election  in  November 
1851;  but  it  is  not  necessary  to  go  so  far.  It  is  suffi- 
cient to  say  that  he  ought  to  have  done  so  within  five 
days  of  his  having  notice  of  the  ouster.  Here,  on  26th 
October,  he  gives  formal  notice  himself  of  the  fact ;  and 
he  does  not  make  the  declaration  till  the  8th  Naoember. 

Welsby,  in  reply,  was  desired  by  the  Court  to  confine 
himself  to  the  last  point.  Sect.  51  applies  only  to  a 
person  having  notice  of  the  original  election,  and  able 
to  comply  with  it  It  cannot  be  that  a  person  is  liable 
to  a  fine  for  not  accepting  an  office  already  full  of  an 
usurper.  But  the  special  verdict  does  not  raise  the 
question.  The  notice  given  on  26th  October  by  Cundall 
is  very  cogent  evidence  that  Cundall  had  himself  had 
notice;  but  it  is  not  conclusive  of  the  fact;  and  in  a 
special  verdict  facts,  not  evidence,  must  be  found. 

Lord  Campbell  C.  J.  I  must  say  this  appears  to  me 
to  be  a  clear  case.  It  depends  entirely  on  CundalV% 
right  to  act  as  a  councillor  on  9th  November  1852.  If 
he  had  a  right  so  to  act,  the  defendant  was  not  then 
duly  elected  as  mayor,  and  is  an  usurper.  Now  Cundall 
clearly  was  elected  councillor  in  November  1851,  just  as 
much  as  if  Blake  had  not  then  stood  at  all.  Blake  was, 
in   fact,   a  candidate;   but   he  was  an    alderman,  and 
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1854.  therefore  ineligible;  and  that  fact  was  known  to  the 
TheOnB  n  ^'^^'^  Now  it  is  the  law,  both  the  common  law  and 
parliamentarj  law,  and  it  seems  to  me  also  common 
sense,  that,  if  an  elector  will  vote  for  a  man  who  he 
knows  is  ineligible,  it  is  as  if  he  did  not  Tote  at  all,  or 
voted  for  a  non-existent  person ;  as  it  has  been  said,  as 
if  he  ga?e  his  vote  for  The  Mem,  in  the  Moon.  That 
was  clearly  the  law  before  the  Municipal  Corporation 
Reform  Act ;  and  there  is  nothing  in  that  Act  to  alter 
it  Sect  35  says  that  such  persons^  *'  as  shall  have  the 
greatest  number  of  votes,  shall  be  deemed  to  be  elected.*' 
Now  Cundall  had  the  greatest  number;  for  the  votes 
for  Bhtke  were  thrown  away^  But  Mr.  }¥iUes  now 
argues,  as  the  returning  officer,  in  violation  of  his  duty, 
returned  BUihef  and  Blahe  usurped  the  office  and  acted 
in  it,  that,  when  he  was  ousted,  there  must  be  a  new 
election.  But  there  was  no  vacancy  then ;  Cundall  had 
been  duly  elected,  and  was  entitled  to  be  admitted. 
That  brings  us  to  the  question  whether  he  was  too  late 
in  the  steps  he  took  to  be  admitted.  Now,  first,  I  think 
that  the  provision  in  sect  51,  that  '*  every  such  person 
so  elected  shall  accept  such  office  by  making  and  sub- 
scribing the  declaration  hereinbefore  mentioned  within 
five  days  after  notice  of  his  election,  otherwise  such 
person  shall  be  liable  to  pay  the  said  fine  as  for  his 
non-acceptance  of  such  office,  and  such  office  shall  there- 
upon be  deemed  to  be  vacant,**  is  not  applicable  to  such 
a  case  as  this.  It  applies  to  a  case  where  a  person  has 
been  returned,  and  has  notice  that  he  has  been  returned, 
and  can  accept  the  office.  Then  he  must  do  so,  or  he 
incurs  a  penalty.  But  it  is  not  applicable  where  the 
person  has  not  been  returned,  but  another  has,  so  that 
he  cannot  accept  the  office  till  after  the  usurper  has 
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been   ousted  by   quo   warranto.     In   such  a  case  the        1854. 
penalty   cannot  apply  to   a  person  who  has   not  the    The  Qcteen 
power  of  complying  with  the  enactment.     And,  further,       coaks. 
I  think  that,  if  the  law  was  otherwise,  the  special  verdict 
in  this  case  does  not  find  that  Cundatt  had  notice  of  his 
election.   I  think,  therefore,  the  defendant  is  an  usurper, 
and  that  judgment  must  be  for  the  Crown. 

Cbompton  J.  (a).  I  think  it  quite  clear  that,  when 
Blake  was  ousted  by  the  quo  warranto,  there  ought 
not  to  have  been  a  new  election,  but  that  Cundall  was 
entitled  to  be  councillor,  and  might  claim  to  be  admitted. 
If  any  difficulty  was  made  about  admitting  him,  he 
might  have  applied  for  a  mandamus  to  admit  him,  and 
he  would  have  had  it:  but  the  mandamus  would  go  on 
the  ground  that  he  had  a  right  to  be  admitted,  and  that 
a  new  election  was  not  required.  Then  sect.  51  pre- 
scribes the  manner  in  which  a  person  shall  accept  the 
office  and  be  admitted  to  it ;  Cundall  did  so  accept  the 
office  on  8th  November  1852 ;  and  I  think  from  that 
time  it  is  clear  that,  subject  to  the  other  point,  viz. 
whether  he  did  so  in  time,  he  was  councillor  and  entitled 
to  act  As  to  the  other  point,  I  agree  with  my  Lord 
on  both  grounds:  that  the  enactment  requiring  the 
party  to  accept  within  five  days  after  notice  does  not 
apply  to  such  a  case  ;  and  that  the  special  verdict  does 
not  shew  that  Cundall  had  five  days'  notice. 

Judgment  for  the  Crown. 

(a)  Cokridgt  J.  bad  gone  to  Chamben,     No  fourth  Judge  lat  oo  this 
day. 
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j5^   -  23d.    Charlotte  Catherine   Heath,  administratrix, 

against  Matthew  Smith. 


Sifotb^*"  (^OUNT    by  plaintiff,    as  adminbtratrix  of   Josiah 

fringement  of  Marshall  Heath,  statinff  that  the  intestate  was  the 

a  patent,  the  ^                                         »              e» 

defendant  inventor  of  a  new  manufactare,  that  is  to  say  of  certain 

pleaded  that  . 

the  invention  improTements  in  the  manufacture  of  iron  and  steel ;  and 

bat  had  been  that  the  Queen,   by   Fetters   patent,   duly  sealed  &c., 

raimll?  prac-  granted  to  him,  his  executors,  administrators  and  assigns, 

^^n^a»d  ^®  ^^  privilege  to  make,  use,  exercise  and  rend  the 

^tbTiwtent^^  invention  within  EngJandy  for  fourteen  years,  ftx)m  5th 

It  was 
proTed  that, 

before  the  date  fication  within  six  calendar  months,  which  the  intestate 
of  the  patent, 

fulfilled:  and  that  defendant  infringed  the  patent  during 


April  1839,  subject  to  the  condition  of  inroUing  a  speci- 


iTedifierent 
persons  had 
used  the  pro- 
cess independ. 
ently,  three  of 
them  without 
concealment. 


the  term. 

Plea  1.  Not  guilty.     Issue  thereon. 
The   only   other   plea   material    to  the 


point    now 


and  all  fire  had  decided  was: 

pnblickly  and 

ffenerally  sold,       4,  That  the  invention  was  not,  at  the  time  of  the 

for  their  own 

IHTofit,  the  making  and  granting  of  the  letters  patent,  a  new  inven- 

krticle  thereby  "O  ©  c  I-        > 

prodoced.    It  tion,  but,  on  the  contrary  thereof,  had  been,  wholly  and 

that  there  had  in  part,   publickly  and  generally  practised,  used  and 

-""*-     ^  vended  in  England^  and   in  divers  places  therein,  on 


divers  days  and  times  before  the  date  and  grant  of  the 
letters  patent :  by  reason  whereof  the  rights,  liberties. 


publication  of 
the  iuTcntioii. 
Held  that, 
upon  this  efi- 
denoe,  the 
plea  was 
prored. 

SemhU^  per  Erie  J.,  that  the  plea  would  have  been  proved  by  eridence  that,  before  the 
date  of  the  patent,  any  one  person  had,  for  his  own  profit,  produced  the  article  by  the 
process,  and  sold  it  publickly  and  generally,  though  he  had  used  the  process  secretly,  and 
concealed  its  nature. 
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privil^es,  benefits,  monopolies  and  advantages  by  the        1354. 
letters  patent    granted,    and  the   prohibitions   therein       Hkath 
contained,  were,  at  the  time  of  the  granting  of.  the        smith. 
letters  patent,  and  at  all  times,  wholly  void ;  and  the  same 
were  at  all  times  wholly  lost  and  forfeited  to  and  by  the 
said  J.  M.  Heath.     The  plaintiff  took  issue  upon  this. 

On  the  trial,  before  Erie  J.,  at  the  last  Liverpool 
Assizes,  it  appeared  that  the  intestate,  by  his  specifica- 
tion, declared  the  nature  of  his  inventions  to  be : 

''  First,  the  extraction  of  pure  cast-iron  fi*om  certain 
ores  of  that  metal,  without  the  intervention  of  any 
earthy  alkaline  or  saline  matter  to  form  a  vitreous  flux, 
cinder  or  slag;  secondly,  the  formation  of  cast-steel,  by 
fuang  the  said  pure  cast-iron  along  with  malleable  iron, 
or  certain  metallic  oxides,  in  such  proportion  as  may 
decarburate  the  cast-iron  to  a  certain  degree,  and  by 
completing  the  decarburation  in  a  suitable  cementing 
furnace ;  thirdly,  the  use  of  a  certain  portion  of  oxide  of 
manganese  in  the  process  of  converting  cast-iron  into 
malleable  iron  by  the  process  of  puddling;  and,  fourthly, 
the  use  of  carburet  of  manganese  in  any  process  whereby 
iron  is  converted  into  cast-steel."  The  specification 
then  detailed  the  processes  to  be  used  for  carrying  into 
effect  certain  parts  of  the  invention,  not  material  to  the 
question  which  came  ultimately  before  the  Court ;  and 
stated  as  follows :  *'  Lastly,  I  propose  to  make  an  im- 
proved quality  of  cast-steel,  by  introducing  into  a  crucible 
bars  of  common  blistered  steel  (a)  (broken  as  usual  into 
fragments),  or  mixtures  of  cast  and  malleable  iron,  or 
malleable  iron  and  carbonaceous  matter,  along  with 
fix)m  one  to  three  per  cent  of  their  weight  of  carburet 

(a)  Called  tlso  bar-steeL  It  is  produced  by  heating  iron  in  contact 
with  carbonaceous  matter,  such  as  powdered  charcoal. 

VOU   III.  S  E.    &   B. 
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1854.  of  manganese,  and  expodng  the  crodble  to  the  proper 
HjkIth  ^®**  ^^''  ™cltog  the  materials^  which  are  when  fluid  to* 
g^^^  be  poored  into  an  ingot-mould  in  the  usual  manner; 
but  I  do  not  claim  the  use  of  any  such  mixture  of  cast 
and  malleable  iron,  or  maUeable  iron  and  carbonaceous 
matter,  as  any  part  of  my  invention,  but  only  the  use  of 
the  carburet  of  manganese,  in  any  process  for  the  con- 
version of  iron  into  cast-steeL"  Then  followed  the 
statement  of  claim,  divided  into  four  heads,  of  which 
the  first  three  are  not  here  material :  the  fourth  and  last 
was:  ''and,  fourthly,  the  employment  of  carburet  of 
manganese  in  preparing  an  improved  cast-steeL" 

By  the  evidence  it  appeared  that,  before  the  taking 
out  of  the  patent,  it  had  been  known  that  cast-steel,  of 
improved  quality,  would  be  formed  by  the  use  of  the 
oxide  of  manganese :  but  that  a  difficulty  in  employing 
this  arose  from  the  destruction  of  the  crucible  (a)  in 
which  the  steel  was  melted,  the  manganese  breaking 
the  crucible  by  combining  with  its  carbonaceous  matter, 
so  that  the  charge  of  steel  was  lost  In  the  patented  process 
this  inconvenience  was  obviated.  The  result  of  this  was 
that  a  quality  of  cast-steel,  which  previously  could  be 
obtained  only  from  superior  foreign  iron  or  steel,  could  be 
formed  from  EngUsh  iron  ore.  The  case  for  the  plaintiff, 
as  to  the  infringement,  was,  that  the  defendant,  though 
he  had  not  used  carburet  of  manganese  ready  prepared, 
had  formed  a  flux  by  putting  into  the  crucible,  along  with 
the  blistered  steel,  black  oxide  of  manganese  together  with 
carbonaceous  matter  (coal  tar) ;  and  that  the  oxide  of 
manganese  entered  into  union  with  the  carbon  at  a 
temperature  lower  than  that  necessary  for  melting  the 

(a)  Fonned  priacipaUj  of  Stonrividge  day  and  some  cubooaoeons 
as  powdered  coke. 
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steel,  ao  that,  before  the  steel  was  melted,  a  carburet  of       ]854. 
manganese  was  formed  m  the  crucible :  the  consequence       heath 
of  which  was  that,  when  the  temperature  was  elevated       smith. 
sufficiently  to  melt  the  steel,  the  carburet  of  manganese, 
already  formed  in  the  crucible,  melted  at  the  same  time, 
or  before,  and  entered  into  alloy  with  the  steel,  as  the 
latter  melted,  so  as  to  produce  the  same  effect  as  the 
patented  process,  and  upon  the  same  principle.     Evi- 
dence was  given  that  the  plaintiff  discovered  this  mode 
of  making  the  carburet  in  the  pot  with  the  steel,  after 
the  grant  of  the  letters  patent,  and  had  communit^ited  it 
to  the  public.    For  the  purpose  of  the  trial,  it  was 
assumed  that  what  the  defendant  had  done  was  an 
infringement  of  the  patent  (a). 

The  defence  was  that  the  same  process  had  been  used 
before  the  patent  was  granted.  Evidence  was  given  that 
five  different  firms  had  practised  the  process  before  the 
grant :  it  appeared  that  two  of  these  firms  had  conducted  it 
with  precautions  for  preventing  it  from  becoming  known ; 
but  that,  in  the  case  of  the  other  three,  no  concealment 
had  been  attempted,  the  process  being  known  to  all 
such  workmen  as  were  successively  employed  by  the 
firms,  and  no  injunctions  having  been  imposed  as  to 
secresy.  The  five  firms  had  all  publickly  and  generally 
sold  the  steel  produced  for  their  own  profit  Except 
as  above,  the  process  had  not  been  made  public  before 
the  grant  of  the  patent 

The  learned  Judge  expressed  his  opinion  that,  if  this 
evidence  was  believed,  the  invention  was  not  new :  and, 

(a)  See  Heath  i.  Unwin,  in  Exch.  Ch.,  12  Com,  B,  522,  OTerraling 
Htath  ▼.  Unwin,  in  Exch.,  V3  M.  ^  W,  583.  And  see  Heath  ▼.  Unwith 
16  Sim.  652.  The  evidence  set  out  in  the  bill  of  exceptions  ( 12  Com.  B. 
629  ei  §eqJ)  contains  full  details  as  to  the  process. 

s  2 
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1854.       ^^®  counsel  for  the  plaintiff  admitting  that  the  truth  of 

^^^      the  evidence  could  not  be  disputed,  his  Lordship  directed 

c  ^-  a  verdict  for  the  defendant  on  the  issue  on  the  fourth 

Smith. 

plea,  and  for  the  plaintiff  on  all  the  others. 

In  Michaelmas  Term,  Sir  A.  J.  E.  Cochbum  obtained 
a  rule  Nisi  for  a  new  trial  on  the  ground  of  misdirection. 

Sir  Fitzroy  Kelly,  T.  Jones  and  Deighton  shewed 
cause  (a).  The  question  is,  whether  an  invention  be 
new  when  the  process  has  been  used,  without  conceal- 
ment, by  manufacturers,  for  their  own  profit,  but  not 
formally  published  to  the  world.  By  sect  6  of  stat. 
21  Jo.  L  c.  3.  the  monopoly  is  given  only  "to  the  true 
and  first  inventor  and  inventors  of  such  manufactures, 
which  others  at  the  time  of  making  such  letters  patents 
and  grants  shall  not  use.^  Nothing  is  there  sud  as  to 
the  publicity  or  generality  of  the  user.  [Lord  Campbell 
C.  J.  If  a  party  by  his  own  experiments  completes  a 
discovery,  and  uses  it,  can  he,  unless  within  a  reasonable 
time,  obtain  a  valid  patent  ?]  It  seems  that  he  cannot : 
were  it  otherwise,  a  monopoly  might  practically  be 
obtained  for  more  than  the  fourteen  years.  But  can 
any  other  person,  who  subsequently  makes  the  discovery, 
have  a  patent  under  these  circumstances?  [Lord  Camp- 
bell C.  J.  And  against  the  earlier  inventor  ?]  That  is 
what  the  plaintiff  must  assert  The  infringement  here 
complained  of  was  the  use  of  carbon  and  manganese 
with  the  steel,  in  such  manner  as  to  produce  carburet 

(a)  The  argument  was  commenced  on  an  earlier  day  in  thia  term 

{Jamuay  19tb),  before  Lord  Campbea  C.  J.,  Wighimam  and  Erie  Js.,  and 

was  resumed  on  this  day,  before  the  same  Jadges.     Coleridge  J.  was  also 

present  in  Court  on  this  day,  but,  not  hafing  heard  the  whole  argument, 

*  took  no  part  in  the  decision. 
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of  manganese  in  the  process,  the  patent  being  for  the  1854. 
application  of  carburet  of  manganese  to  steeL  Assuming  UEimi 
that  to  be  an  infringement  of  the  patent,  it  follows  that  smtth. 
any  one  using  the  same  process  had  anticipated  the 
patent :  and  it  was  shewn  that  five  firms  had  done  so, 
of  which  at  least  three  had  done  it  without  any  kind  of 
concealment  It  is  true  that,  where  the  previous  alleged 
user  turns  out  to  have  been  merely  experimental,  that  b 
not  a  previous  user  sufficient  to  vitiate  the  patent.  But, 
if  the  discovery  has  been  actually  used  in  trade,  the 
patentee  cannot  be  the  first  inventor;  Tennanfs  Case(a\ 
where  the  party  previously  using  the  method  had  kept 
it  secret  from  all  but  his  two  partners  and  two  servants 
concerned  in  preparing  it ;  Carpenter  y.  Smith  (*),  where 
Lord  Abinger  distinguished  from  the  case  of  mere  experi- 
ments, and  added :  **  The  *  public  use  and  exercise'  of  an 
invention  means  a  use  and  exercise  in  public,  not  by  the 
public/*  In  Morgan  v.  Seaward  (c),  which  may  be  cited 
on  the  other  side,  there  was,  so  far  as  regarded  this 
realm,  no  more  than  a  secret  experiment,  or  at  any  rate 
a  secret  construction  of  the  article,  though  with  a  view 
to  user  abroad ;  and  the  actual  user  took  place  after  the 
date  of  the  plaintiff*s  patent.  There  the  Court  said :  **  It 
must  be  admitted  that  if  the  patentee  himself  had  before 
his  patent  constructed  machines  for  sale,  as  an  article  of 
commerce,  for  gain  to  himself,  and  been  in  the  practice 
of  selling  them  publickly,  that  is,  to  any  one  of  the 
public  who  would  buy,  the  invention  would  not  be  new 
at  the  date  of  the  patent."  *<  But  we  do  not  think  that 
the  patent  is  vacated  on  the  ground  of  the  want  of  novelty 

(a)  Abstracted  in  Davies*M  Collection  of  the  most  important  eases  respecting 
raUnts  of  Invention,  429. 

(h)  9  Af,  ^  fT.  300:  S.  C,  at  N.  P.,  1  Webster*s  Pat.  Ca.  630;  see 
p.  634.  (c)  2M,^W.  644. 
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J  854.       ao<^  the  previous  public  use  or  exercise  of  it,  by  a  single 
Hp^Y^       instance  of  a  transaction  such  as  this,"  "which  is  not 

Smith.  ^^^^  ^®  ^^^^^  ^^  *  ^'®  ^^  ^^^  individual  of  the  public 
who  might  wish  to  buy;  in  which  it  does  not  appear 
that  the  patentee"  (who  was  there  himself  the  party 
supposed  to  have  previously  used)  ''  has  sold  the  article, 
or  is  to  derive  any  profit  from  the  construction  of  his 
machine."  The  judgment,  thus  explained,  is  in  favour 
of  the  present  defendant.  Cornish  v.  Keene  (a)  will  also 
be  referred  to,  for  the  plaintiflp.  There  Tindal  C.  J.,  in 
summing  up,  put,  as  a  test  of  the  novelty,  <*  if  it  was  known 
at  all  to  the  world  publickly  and  practised  qpenly,  so  that 
any  other  person  might  have  the  means  of  acquiring  the 
knowledge  of  it,  as  well  as  this  person  who  obtained  the 
patent — then  the  letters  patent  are  void;  on  the  other 
hand,  if  it  were  not  known  and  used  at  the  time  in  Eng-^ 
landf  then  as  far  as  this  question  is  concerned  the  letters 
patent  will  stand."  But  what  he  meant  by  public  practice 
appears  by  the  language  used  immediately  afterwards : 
*'  A  man  may  make  experiments  in  his  own  closet  for  the 
purpose  of  improving  any  art  or  manufacture  in  public 
use ;  if  he  makes  these  experiments  and  never  commu- 
nicates them  to  the  world,  and  lays  them  by  as  forgotten 
things,  another  person,  who  has  made  the  same  experi- 
ments, or  has  gone  a  little  iurther,  or  is  satisfied  with 
the  experiments,  may  take  out  a  patent,  and  protect 
himself  in  the  privilege  of  the  sole  making  of  the  article 
for  fourteen  years ;  and  it  will  be  no  answer  to  him  to 
say  that  another  person  before  him  made  the  same 
experiments,  and  therefore  that  he  was  not  the  first  dis- 
coverer of  it — ^because  there  may  be  many  discoverers 
starting  at  the  same  time,   many  rivals  that  may  be 

(a)  1  Wdnta'B  Pat.  Oi.  501,  508;  S,  C.  in  banc;  (not  S.  P.)  3  New 
Co.  570. 
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ranning  on  the  same  road  at  the  same  time,  and  the        1854. 
first  which  conies  to  the  Crown  and  takes  out  a  patent,        He^tb" 
it  not  being  generally  known  to  the  public,  is  the  man        smith. 
who  has  a  right  to  clothe  himself  with  the  authority  of 
the  patent,  and  enjoy  its  benefits."    The  distinction  is 
not  between  user  of  a  method  for  the  purposes  of  the 
trade  of  the  party  using  and  public  announcement  of 
the  method,  but  between  an  experiment  not  reduced  to 
practice  and  actual  practice.     [Lord  Campbell  C.  J. 
When  I  was  attorney  general,  and  it  appeared   that 
there  were  two  contemporaneous  discoverers,  I  used  to 
give  a  patent  to  the  two  jointly.     Sir  A.  J.  E.  Cochbum^ 
Attorney  General,  stated  that  he  had  adopted  the  same 
practice,  but  had  found  parties  ordinarily  unwilling  to 
accept  patents  on  such  terms.]   No  doubt  there  would  be 
much  hardship  if  a  patent  were  defeated  by  proof  of  an 
earlier  experiment  which  had  been  abandoned:  but 
that  is  not  the  case  here.     A  fair  criterion  of  the  rights 
of  these  parties  is  this :  Would  the  plaintiff  be  able  to 
sue  any  party  for  now  doing  what  that  same  party  had 
done  lawfully  before  the  patent  ?   In  Cornish  v.  Keene{a) 
Tindal  C.  J.  says :  **  if  the  defendants  have  shewn  that 
they  practised  it  and  produced  the  same  result  in  their 
factory  before  the  time  the  patent  was  obtained,  they  can- 
not be  prevented  by  the  subsequent  patent  fix>m  going 
on  with  that  which  they  have  done."    The  Judge  in  the 
present  case  had  really  nothing  to  leave  to  the  jury :  if 
he  had  asked  them  to  say  whether  there  had  been  a 
public  user,  he  must  have  defined  to  them  a  public  user ; 
and  that  would  have  brought  him  to  the   words  of 
the  statute ;   which  would,  in  effect,  have  been  directing 
them  to  find  for  the  defendant,  the  evidence  not  being 

(a)  1  WehiterU  Poi,  Cb.  511. 
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]  854.  impeached.  A  decision  for  the  plaintiff  would  reintro- 
Hg^Tj,  duce  the  very  evil  which  stat  21  Ja.  1.  c.  3.,  as  is  known 
Smith.  ^^^^  history  and  as  appears  by  the  preamble,  was  in- 
tended •  to  prevent ;  for  it  would  confer  a  power  of 
granting  a  monopoly  against  parties  already  in  the 
enjoyment  of  the  trade.  The  patent  laws,  no  doubt, 
have  in  view  the  publication  of  discoveries:  but  this 
they  require  as  the  consideration  for  the  enjoyment  of 
a  monopoly,  not  as  a  condition  for  putting  in  practice 
a  discovery  of  which  others,  if  they  can,  may  also  avail 
themselves ;  which  is  all  that  the  parties  previously  prac- 
tising have  here  done.  In  The  Hausekitt  Company  v. 
NeiUon  {a)  Lord  Lyndhurst  C.  said:  "If  the  invention 
is  in  use  at  the  time  that  the  grant  is  granted,  the  man 
cannot  have  a  patent,  although  he  is  the  original  in- 
ventor." The  Court  of  Common  Pleas  relied  upon  this 
language  in  Stead  v.  Williams  (by 

Sir  A.  J,  E.  Cochbum,  Attorney  General,  and  T. 
Webster^  contrd.  The  use  which  is  to  invalidate  a  sub- 
sequent patent  must  be  more  than  use  for  the  mere 
purpose  of  the  party  using :  it  must  be,  in  some  sense  of 
the  word,  public.  [Lord  Campbell  C.  J.  Is  not  that 
judge-made  law?  Must  we  not  look  at  the  language 
of  the  statute  7]  Of  the  statute  as  judicially  expounded. 
It  is  important  to  distinguish  between  two  sorts  of 
inventions:  in  one,  the  article  itself  on  being  in- 
spected, discloses  the  nature  of  the  invention;  in  the 
other,  the  article  shews  nothing  but  the  result  pro- 
duced.    [Lord  Campbell  C.  J.     The  lock,  in  Carpenter 

la)  In  Dom.  Proc. ;   I  re6fter*«  Pbl.  Co.  673.  719;  S.  a  9  CL  ^  F. 
788  ;  see  p.  807. 
(6)  7  M,^G.  818.  842. 
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V.  Smith  (a),  joii  would  probably  instance  as  a  case  of  ]854. 
the  former  sort.]  It  is  so :  chemical  inventions  are  of  bzxtk 
the  latter  sort :  and,  of  these,  some  are  such  that  analysis  ^^^^ 
will  detect  the  method,  as  where  the  peculiarity  is 
merely  as  to  the  simple  substance  used ;  some,  as  where 
the  mode  of  treating  or  obtaining  such  substances  con- 
stitutes the  invention,  are  beyond  the  reach  of  analysis. 
The  general  sale  of  articles  produced  by  processes  of  the 
second  kind  will  not  furnish  the  public  with  the  means  of 
becoming  acquainted  with  the  nature  of  the  invention. 
The  present  case  obviously  is  one  of  the  latter  sort  of 
inventions.  Neither  is  an  open  use  of  the  process  in  a 
private  manufactory  a  disclosure  of  it  to  the  public.  The 
patent  laws  have  in  view  two  objects :  first,  to  stimulate 
invention ;  secondly,  to  secure  to  the  public  the  know- 
ledge of  the  invention.  [Lord  Campbell  C.  J.  Thirdly, 
to  protect  persons  in  trade  from  being  interfered  with  by 
a  monopoly.]  The  policy  is  to  be  inferred  from  a  view  of 
the  balance  of  advantage  and  disadvantage.  The  patentee 
here  has  promoted  the  policy  in  all  respects :  the  earlier 
practisers  of 'the  invention  have  attended  merely  to  their 
ovm  interests.  Their  user  no  more  prevents  the  present 
patent  from  being  valid  than  Dr.  HalVs  invention  in- 
validated Dollond^s  patent  (ft).  Morffan  v.  Seaward  (c) 
is  a  similar  case.     Here  five  firms  appear  as  independent 

(a)  9  M.^  JF.  300;  S,  C.  at  N.  P.,  1  Webtter'a  Pat,  Ca.  530. 

(b)  **  The  objection  to  Dolhrura  patent  was,  that  he  was  not  the  inTontor 
of  the  new  method  of  making  object  glasses,  but  that  Dr.  HaQ  had  made 
the  same  discotery  before  him.  But  it  was  holden,  that  as  Dr.  Hall  had 
confined  it  to  his  closet,  and  the  public  were  not  acquainted  with  it,  DoUond 
was  to  be  considered  as  the  inventor  of  it"  Per  BuUer  J.,  in  BouUtm  ▼. 
Bull,  2  H.  BL  463.  470. 

(c)  2M,^W.  644. 
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1854.  discoyerers:  the  case  vfovld  be  different  if  they  all  ob- 
Heath  tained  their  knowledge  from  a  common  source,  for  then 
gj^^^  that  common  source  would  be  public :  but  each  conceals 
from  the  public  [Lord  CampbeU  C.  J.  As  to  three  of 
the  firms,  there  is  no  concealment  beyond  the  fiict  of  no 
positive  steps  being  taken  to  produce  publicity.]  The 
effect  is  the  same.  The  plaintiff  was  an  inventor ;  and  he  is 
the  first  inventor  who  published.  The  case  fidls  within 
the  principle  of  Jonei  v.  Pearce  (a),  Lewis  v.  Marlikg  {6) 
and  Morgan  v.  Seaward  (e).  It  is  not  necessary  to  inquire 
whether  the  parties  who  actually  practised  this  invention 
before  might  specially  plead  the  fact :  that  may  possibly 
result  from  the  doctrine  intimated  in  the  dictum  cited 
firom  Cornish  v.  Keene  (cQ.  Here  the  question  is  what 
protection  such  prior  user  gives  to  a  third  party  who 
does  not  use  till  after  the  publication  made  by  the 
patent  The  monopoly  is  a  reward  for  the  publication. 
^  The  reason  wherefore  such  a  privil^e  is  good  in  law 
is,  because  the  inventor  bringeth  to  and  for  the  common 
wealth  a  new  manufacture  by  his  invention,  cost  and 
chaiges,  and  therefore  it  is  reason,  that  he  should  have  a 
privilege  for  his  reward  (and  the  encouragement  of  others 
in  the  like)  for  a  convenient  time."  3  InsL  184  (e).  The 
publication  was  at  first  provided  for  by  introducing  qpecifie 
clauses  into  the  grant,  as  in  the  case  of  Buch^s  inven- 
tion (ff),  in  which  the  private  Act  granting  the  monopoly 
requires  the  grantee  to  take  and  teach  apprentices.  This 
object  has,  since  the  time  of  the  eleventh  year  of  Queen 

(a)  1  Webtter^M  Pat,  Co.  12^  (6)  10  P.  ^  C.  22. 

(c)  2  If.  ^  r.  644.  (rf)  1  Ife&Her'j  Jbt  Gi.  611. 

(«)  See  Darcy  t.  AIHu,  Noy,  173. 18^ 

(p)  Act  of  the  Ck>mmoowealth  Parliament,  1S61,  e.  2.     See  Seobeira 
CoOteium,  p.  163  ;  1   WAtier't  PaU  Co.  36. 


Smith. 
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^1111^9  been  provided  for  by  a  clause  in  the  grant,  ig54. 
requiring  the  enrolment  of  a  specification  (a).  The  Heato 
use  of  carbon  and  manganese  in  the  manufacture  of 
steel  were  well  known:  but  the  difficulty  lay  in 
the  mode  of  using  them  so  as  not  to  destroy  the 
vessel :  and  the  discovery  consisted  in  the  use  of 
carburet  of  manganese,  by  means  of  which  there 
was  introduced  such  a  quantity  of  carbon  as  would 
protect  the  vessel  The  process  used  by  the  defendant 
itself  produced  carburet  of  manganese,  and  was  an 
infnngement.  If  the  previous  user  stopped  at  mere 
experiment,  it  is  clear  that  the  patent  could  not  be 
thereby  vitiated ;  Galloway  v.  Bleaden  (J).  The  novelty 
of  the  patented  invention  depends  upon  the  novelty  of 
the  invention  as  a  whole ;  Newton  v.  Grand  Junction 
Railway  Company  (c):  the  question  is  not  as  to  the 
novelty  x>(  any  particular  part,  though  an  infringement 
may  be  as  to  a  part  only.  [Lord  Campbell  C.  J.  Yes, 
if  that  part  be  new.]  Then,  though  there  might  have 
been  a  previous  user  of  the  combination  of  carburet  of 
manganese  with  steel,  the  Judge  ought  to  have  asked 
the  jury  whether  the  evidence  shewed  that  there  had 
been  an  earlier  use,  except  in  the  course  of  mere  experi- 
ment, of  the  whole  invention,  as  patented.  If  there  had 
not,  those  who  had  used  the  particular  part  might  defend 
themselves  against  an  action  for  the  infringement  by 
shewing  that  they  had  so  used  before  the  patent,  how- 
soever secretly;  but  that  would  not,  as  between  the 
patentee  and  others,  destroy  the  novelty  of  the  invention 

(a)  See  I  Wthtia^t  Pat,  Ca.  p.  8.  The  practice  is  recognised  by  stits. 
5  &  6  fP.  4.  e.  83.,  15  &  16  Vict,  e.  83. 

(6)1  Webster's  Pat,  Ca,  521.  525. 

(c)  5  Exch,  331.  See  Smith  v.  London  and  North  Western  RaUway 
Company,  1  E.  8f  B,  69. 
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1854.  as  a  whole  so  as  to  invalidate  the  patent.  Termanfs 
Ueath  ^^^  (^)  (which  was  recognised  in  Hilly.  Thompson  (J)  ) 
Smith  ^^  relied  upon  on  the  other  side ;  but,  when  that  case 
is  compared  with  Cornish  v.  Keene  (c)  and  DoUonds 
Case  (d)y  it  appears  that  a  party,  who  has  not  himself 
used  an  invention  before  the  patent,  cannot  assert  that 
a  patent  is  void  on  the  ground  of  a  previous  secret  use 
bj  others.  A  fuller  report  of  Tennanfs  Case  than  that 
^ven  by  Davies  was  published  about  the  time  {e);  and 
from  that  it  appears  that  Tennant  learned  the  method 
from  another  party,  and  that  the  method  had  been  prac- 
tised by  several  persons.  In  fFood  v.  Zimmer  (y)  Cfibbs 
C.  J.  left  it  to  the  jury  **  whether  the  invention  was  in 
public  sale  before  the  patent*'  Carpenter  v.  Smith  (A) 
is  cited :  but  from  the  report  of  the  trial  (t)  it  appears 
that  the  invention  was,  before  the  patent,  publicly  known, 
and  the  article  made  by  several  distinct  parties.  In 
Househill  Coal  and  Iron  Company  (k)  Lord  Campbell 
insists  upon  the  ^ prior  use  publicly  known;**  and  Lord 
Lyndhurst  C.  (/)  carefully  excludes  the  supposition  that 
the  House  of  Lords  had  **  given  any  decision  upon  this 
state  of  facts,  namely,  if  an  invention  had  been  formerly 
used  and  abandoned  many  years  ago,  and  the  whole 
thing  had  been  lost  sight  of.**  In  SUad  v.  Williams  (m) 
the  principle  laid  down  was  that  the  public  **  cannot  be 

(a)  Daviet'M  ColUetUm  ^.  429.  (6)  8  T\nmL  375. 

(«)  I  WAiUr't  Pat,  Co.  501.  (d)  2  JET.  BL  470. 

(e)  **  Proeeedinga  in  a  Suit  in  Chanary,  and  the  Trial  of  a  Cau$e 
ingtihtUd  in  the  Court  of  King'a  Beneh,*"  *•  in  the  name  of  Mr,  Charles 
Tennant,**  **againtt  Meeers.  Jamea  Slater,**  ^.  Maneheater,  1803. 

(g)  HoWa  N.  P.  C,  53.  (A)  9  Af.  fr  If.  300. 

(0  Carpenter  T.  Smith,  1  Webeter*a  iW.  Ca,  53a 

(A)  9  a  ^  F.  814.  (/)  9  a  ^  F.  816. 

(m)  1  M.^G,  843. 
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precluded  from  the  right  of  using  such  information  as  1854. 
they  were  ahready  possessed  of,  at  the  time  of  the  patent  heath 
granted;"  and  that  the  proper  question  was  whether  smith. 
^Uhere  had  been  such  a  publication  as  to  make  the 
description  a  part  of  the  public  stock  of  information.** 
In  the  case  of  Saameis  Patent  (a),  before  the  Privy 
Council,  Lord  Campbell  said:  '<  when  sitting  in  a  Court 
of  justice,  and  considering  the  validity  of  the  patent,  I 
should  require  that  it  should  be  known  in  England.^ 
[Lord  Campbell  C.  J.  Our  law  in  that  respect  differs 
from  that  of  some  other  countries,  where  the  publication 
out  of  the  realm  is  understood  to  destroy  the  novelty: 
and  I,  as  a  legislator,  was  anxious  that  the  law  should 
be  so  in  England:  but  a  different  view  prevailed.]  It 
is  understood  that  in  America  stronger  evidence  of  pub- 
licity is  continually  required.  The  principle  for  which 
the  defendant  here  contends  would  have  the  effect  of 
destroying  the  novelty  of  a  patent  if  a  single  manuscript 
could  be  found  in  a  private  library  describing  the 
invention. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this 
rule  should  be  discharged.  We  must  assume  that  the 
evidence  for  the  defendant  is  true :  and  it  seems  to  me 
that,  giving  credit  to  it,  the  patent  is  invalid.  We  are 
not  so  much  to  attend  to  the  particular  words  of  the 
plea,  as  to  consider  whether  the  patent  can  be  main- 
tained in  conformity  with  stat.  21  .To.  1.  c.  3.  5.  6.,  and 
the  decisions  that  have  been  pronounced  upon  that 
statute.  I  am  of  opinion  here  that,  if  the  jury  had  found 
for  the  plaintiff  on  this  plea,  the  verdict  could  not  have 

(a)  I  WAtUrU  Pat,  Ca.  729. 733. 
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1854.  been  sapportecL  We  must  now  assume  that,  before  the 
Ueatb  <lAte  of  the  patent,  there  were  at  least  five  firms  using 
Sio^B.  the  process  substantially  in  the  manner  described  in  the 
specification  of  the  patent  That  process,  according  to 
ihe  decision  of  the  Exchequer  Chamber  in  Heath  v. 
Unwm  (a)y  consisted  in  making  steel  bj  applying  a 
combination  of  carbon  and  manganese  produdng  car* 
buret  of  manganese :  and  it  is  clear  that  these  five  firms 
had  all  manu&ctured  the  steel  by  putting  into  a  crucible 
iron,  manganese  and  carbon,  and  thus  making  carburet 
of  manganese.  This  was  not  a  mere  experiment :  a 
perfect  manufiustured  article  was  produced  for  profit,  by 
hundreds  of  tons.  As  to  two  of  these  firms,  it  appeared 
that  they  did  not  disclose  the  nature  of  the  method :  but 
the  other  three  firms  made  no  attempt  at  concealment, 
but  carried  on  the  trade  just  like  any  other  handicraft 
by  which  bread  was  to  be  earned ;  all  the  workmen  and 
other  persons  successively  employed  knew  of  the  method. 
That  being  so,  the  question  is  whether,  under  these  cir- 
cumstances, the  patent  can  be  supported.  Now  look  at 
the  statute,  the  passing  of  which,  we  all  know,  was  a  great 
achievement  on  behalf  of  the  liberty  of  the  subject,  as 
it  put  an  end  to  the  mischief  of  monopolies,  and  enabled 
persons  who  had  been  earning  their  bread  to  continue 
to  do  so  by  the  same  means,  without  a  liability  to  legal 
proceedings.  The  statute,  when  it  put  an  end  to  the 
monopoly,  reserved  the  power  of  granting  letters  patent 
for  **  new  manufactures,^  with  these  most  important 
words,  **  which  others  at  the  time  of  making  such  letters 
patents  and  grants  shall  not  use."  Now  can  it  be  said 
that  at  the  time  when  this  patent  was  granted  others  did 

(a)  12  Cam,  B.  S22. 
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not  use  this  manufacture?  The  five  firms  all  did  use  it,  1854. 
in  the  way  of  trade,  earning  their  bread  by  it.  Can  it  Hbath 
be  said  that  in  that  state  of  things  the  Crown  was  Smith. 
authorized  to  grant  this  patent?  We  might  as  well 
revive  Sir  Giks  MompessovCs  patent,  and  all  the  other 
monopolies  which  reflected  so  much  discredit  on  the 
policy  of  this  country.  But  it  is  said  that,  according  to 
judicial  determinations,  the  user  must  be  public.  If  we 
are  to  make  this  addition  to  the  statute,  has  there  not 
been  a  public  user  within  the  meaning  of  the  words  ? 
Can  a  patent  be  granted  for  a  manufacture  which  other 
people  have  used,  not  indeed  in  the  market  place,  but 
without  any  concealment  whatever  ?  If  this  user  without 
concealment  does  not  constitute  a  public  use,  what  does? 
Then,  as  to  the  decisions.  In  Jofiea  v.  Pearce  (a)  there 
was  a  mere  experiment :  in  Lewis  v.  MarUng  (6)  a  model 
and  specification  had  been  shewn;  but  no  machine 
used:  in  Morgan  v.  SeatDard(c)  the  machine  was 
privately  made  to  be  sent  abroad.  Does  any  one  of 
these  cases  approach  the  present,  where,  during  several 
years,  the  manufacture  has  been  carried  on  for  the 
purpose  of  trade,  and  the  article  sold  to  the  public  ? 
Therefore  I  think  this  patent  void,  as  being  contrary  to 
the  condition  on  which  patents  are  granted,  there  being 
no  authority  to  support  it,  and  Carpenter  v.  Smith  {d\ 
with  other  decisions,  being  adverse  to  it  Then  what 
purpose  could  be  served  by  the  Attorney  General  going 
to  the  jury  on  anything  but  the  credit  of  the  witnesses? 
No  doubt,  if,  as  in  Jones  v.  Pearce  (a),  there  had  been 
anything  in  the  evidence  indicating  that  the  user  was  a 
mere  experiment,  that  might  have  been  put  to  the  jury : 

(tt)  1  WdMa'B  Pat.  Ca.  122.  (6)  10  B.  ^  C.  22. 

(c)  2M.lfiW,  644.  («0  9  iif.  fr  W.  300. 


▼. 
Smith. 
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1854.  that  question  I  generally  leave  to'tbem.  But  here  the 
jjg^^jj  evidence  was  all  one  way ;  and,  if  the  witnesses  were 
believed,  the  jury  were  bound  to  say  that  there  had 
been  a  previous  user,  and  not  an  abandoned  experiment 
as  in  Jams  v.  Pearce  (a).  Looking^  therefore,  at  the 
evidence,  the  statute,  and  the  authorities,  I  think  the 
jury  were  bound  to  find  for  the  defendant;  and  that  the 
verdict  cannot  be  set  aside. 

Erle  J.  (i).  I  also  am  of  opinion  that  this  rule 
should  be  discharged.  The  steel,  as  I  understood,  was 
manufactured  by  the  defendant  from  carbon,  manganese 
and  iron:  and,  it  having  been  discovered  that  the 
combination  of  these  will  produce  carburet  of  man- 
ganese, it  was  held  in  the  Exchequer  Chamber  (c), 
and  I  held  at  the  trial,  that  the  patent  comprehended  all 
use  of  carbon,  manganese  and  iron.  Upon  that  point, 
the  question  for  the  opinion  of  the  jury  may  be,  whether 
the  melting  these  in  combination  produced  carburet  of 
manganese :  the  plaintiff  as  patentee  did  not  rely  upon 
an^'  given  proportions.  Then  the  evidence  as  to  the 
question  of  novelty  I  may  take  to  be,  that  five  extensive 
firms  had  used  the  method  for  profit,  some  to  the  extent 
of  one  hundred  tons  yearly,  some  to  the  extent  of  eight 
or  ten ;  and  I  must  be  taken  to  have  laid  down  the  law, 
that,  if  there  was  such  user  before  the  patent  was  taken 
out,  the  patented  invention  could  not  be  novel  By  that, 
as  at  present  advised,  I  still  abide.  The  noUon  of  these 
being  mere  experiments  is  completely  contrary  to  the 
evidence:   and  the  parties  produced  the  article  in  as 

(a)  1  WeUter*§  Pat,  Co,  122. 

(6)  Wi(fhtman  J.  had  left  the  Court  daring  the  aigament. 

(c)  Heath  ▼.  Unwin,  12  Com.  B,  522. 
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perfect  a  state  as  the  patenting  process  itself  did.     As        1854. 
to  secrecy,  three  of  the  firms  practised  no  concealment        Heatk 
whatever.     That  of  itself  is  ground  enough  for  dis-        smith. 
charging  the  rule.     I  should,  however,  be  disposed  to 
go  further.     If  one  party  only  had  used  the  process, 
and  had  brought  out  the  article  for  profit,  and  kept  the 
method  entirely  secret,  I  am  not  prepared  to  say  that 
then  the  patent  would  have  been  valid.     But,  for  the 
purpose  of  the  present  case,  it  is  enough  to  say  that 
here  was  an  user  without  any  concealment 

Lord  Campbell  C.  J.  added :  I  wish  it  to  be  clearly 
understood  that,  if  we  had  held  this  patent  valid,  the 
five  firms  would  all  have  been  liable  to  an  action  for 
exercising  the  invention  after  the  patent  had  been  taken 
ouL  Nothing  in  the  statute  gives  an  exception  in  such 
a  case.  So  that,  if  we  had  held  a  person  entitled  to  a 
patent  for  the  discovery  of  a  process  openly  practised 
by  others  for  their  own  profit,  but  without  a  public 
announcement  of  the  method,  the  action  would  lie 
against  them:  there  is  no  ground  for  contending  that 
there  is  anything  exempting  such  parties  fi'om  liability. 
Now  see  what  that  comes  to.  If  any  man  makes  a 
discovery,  and  uses  it  without  taking  out  a  patent,  and 
does  not  announce  it  by  sound  of  trumpet  or  calling 
in  the  public  as  spectators,  he  must  suspend  the  use 
of  hb  discovery  if  another  person  subsequently  makes 
the  same  discovery  and  takes  out  a  patent  for  it  That 
would  be  the  consequence  of  the  principle  for  which 
the  defendant  is  driven  to  contend. 

Rule  discharged. 


VOL.   IIL  T  E.    &    B. 
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1854. 


TVwdoy,        John  Stanton  against  Frederick  Collier  and 

Jamuary  24th.  *^ 

Henry  Collier, 


Count  bv  a        i^OUNT.      That  plaintiflF  carried  on  the  trade  of  a 

printer  for  not     V^        .  ,  it./T.t.  .••  ^        i» 

restoring  a  pnnter :    that,   the  sheriff  having  seised  goods  ot 

cbine'^cord-     ^^®  ^^^  plaintiff  under  a  6.  fa.,  issued  on  a  judgment 

whCTe^^T^  against  him  at  the  suit  of  the  now  defendants,  it  was 

tiff*^  £^"    agreed  between  plaintiff  and  defendants  that  the  sheriff 

rained,  and  he  should  withdraw;  that  defendants  should  advance  to 
bad  become 

insolvent.  plaintiff  60/. ;  that  defendants  should  at  their  own  ex- 

Plea;  that,         '^ 

after  the  ac-      pense  take   down  and   remove  to  their  own  premises 

cruing  of  the  ,     . 

causes  of  a   pnnting   machine  of  plaintiff  by   way  of  security ; 

took  the^bonefit  <^d  that,  if,  within  fourteen  days,  plaintiff  redeemed  it 
Debtor?Actr  ^^  P^J^^g  ^^®  advances,  defendants  should  at  their 
SactiMi^«BiSl  own  expense  put  it  up  again  on  plaintiff's  premises, 
in  the  provi-      Averment :  that  plaintiff  within  the  fourteen  days  ten- 

sional  assignee.  *  ** 

Demurrer;        dered  the  money.     Breach :  that  defendants  refused  to 

and  farther 

replication*  accept  the  money  or  replace  the  machine:  '*  Whereby 

signeehadnot  the  plaintiff  not  only  lost  and  was  deprived  of  great 

on  which  was  gains  and  profits  which  otherwbe  would  have  accrued  to 

an?ademurrer  ^™  ^1  ^^^  "^®  ^^  ^'^  ^'^  printing  machine  in  the  way 

joinder^"  of  his  said  trade  or  business,  but  also,  by  reason  of  the 

^*|^-^^  premises,  the  whole  business  and  trade  of  the  plaintiff 

VuA,  c.l^.  hath  been  ruined,  injured  and  stopped,  and  the  plaintiff 

apply  to  actions  hath  thereby  become  insolvent,  and  incurred  very  heavy 
commenced 

afWr  the  in-      costs  and  expenses. 

solvency  of 
the  plaintiff; 

and  that  the  non-interferenee  of  the  assignees  u  immaterial  where  the  cause  of  action 
accrues  before  the  insoWency :  and  therefore  the  replication  was  not  an  answer  to  the  plea. 
Held,  also,  that  the  cause  of  action  disclosed  on  tliis  count,  and  the  special  damage  there 
alleged,  were  wholly  injury  to  the  estate  of  the  plaintiff,  and  not  personal  damage ;  and, 
consequently,  that  the  whole  cause  of  action  passed  to  the  assignee,  and  the  plea  was  good. 
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Plea.      That,   after  the  accruing  of   the   causes   of       1854. 
action,  plaintiff,  being  in  actual  custody,  petitioned  the  "ngTANToiT" 
Court  for  the  Relief  of  Insolvent  Debtors ;  and  that,      colueb. 
by  a  vesting  order  made  by  them,  the  causes  of  action 
vested  in  the  provisional  assignee. 

Demurrer.     Joinder. 

Second  replication  to  this  plea:  That  the  assignee 
has  not  interfered  to  claim  the  causes  of  action,  or  to 
prevent  the  plaintiff  from  suing  for  them. 

Rejoinder:  That  the  causes  of  action  were  wholly 
before  plaintiff's  petition ;  that  plaintiff  filed  a  schedule, 
and  was  discharged  as  to  the  debts  named  in  it,  which 
are  not  yet  satisfied. 

Demurrer.     Joinder. 

Wordsworth,  for  the  plaintiff.  The  plea  is  bad,  as 
it  does  not  shew  that  the  defendants  have  complied 
with  the  provisions  of  the  Common  Law  Procedure 
Act  (15  &  16  Vict  c.  76.)  s.  142.  ICokridffe  J.  The 
sections,  from  135  to  142  inclusively,  are  confined 
to  the  effect  of  death,  marriage  or  bankruptcy  on  the 
proceedings  in  an  action  already  commenced  when  the 
event  happens.] 

The  plea  ought  to  shew  that  the  assignees  have 
interfered  to  claim  the  cause  of  action;  Herbert  v. 
Sayer  (a),  Jackson  v.  Bumham  (A).  [liOrd  Campbell 
C.  J.  The  doctrine  acted  on  in  these  cases  is  appli- 
cable where  the  cause  of  action  is  one  arising  from 
dealings  with  the  bankrupt  or  insolvent  after  the  bank- 
ruptcy or  insolvency.  But,  unless  you  can  say  some- 
thing to  change  our  opinion,  we  think  that,  when  the 

(a)  5  Q.  B.  965.  (fr)  8  Exck,  173. 

T   2 
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1864.       cause  of  action  was  already  vested  in  the  debtor  at  the 
Stanton      ^™®   when   by   the   order  his  property  passed  to  the 
CoLUEm.     assignee,  interference  on  the  part  of  the   assignees  is 
wholly  immaterial.] 

The  cause  of  action  is  not  one  which  passes  to  the 
assignees  at  alL  The  principal  damage  is  plaintiff's 
insolvency,  a  matter  injurious  to  his  personal  feelings, 
and  for  which  a  jury  might  properly  give  vindictive 
damages.  Such  a  cause  of  action  does  not  pass :  this 
was  assumed  in  Beckham  v.  Drake  (a),  and  decided  in 
Rogers  v.  Spence  (J).  [Lord  Campbell  C.  J.  The  dis- 
tinction between  the  cases  in  which  the  cause  of  acUon 
passes  to  the  assignees  and  those  in  which  it  does 
not  is  analogous  to  the  question  considered  in  Blahe  v. 
Midland  Railway  Company  (c).  A  solatium  for  the 
injury  done  to  the  personal  feelings  of  a  debtor  does  not 
pass  to  his  assignees;  damages  for  the  injury  to  his 
property  do.  Coleridge  J.  But  in  this  case  the  breach 
is  for  not  delivering  property,  so  that  the  cause  of  action 
itself  might  be  sued  for  by  the  assignees.  And  the 
assignees  might,  for  aught  I  at  present  see,  lay  the 
special  damage  in  precisely  the  same  terms  as  is  now 
done  by  the  plaintiff;  for  it  all  points  to  a  pecuniary 
loss.]  The  jury  might  give  vindictive  damages  for  the 
insolvency;  that  is  the  test  laid  down  in  Brewer  v. 
Dew  {d)y  the  decision  in  which  case  goes  further  than 
the  plaintiff  now  requires. 

(a)  2  E^.  L,  Co,  579,  affirming  the  jodgment  of  Exchequer  Chamber 
in  Drake  ▼.  Beekkam,  II  M.  ^  W.  315,  which  reversed  the  judgment  of 
the  Exchequer  in  Beekkam  ▼.  Drake,  8  Af.  ^  IT.  84& 

(6)  12  C/.  ^  F.  700,  affirming  the  judgment  of  the  Exchequer  Chamber 
in  Ropen  ▼.  Spence^  13  Af.  ^  W.  571,  which  affirmed  the  judgment  of 
the  Exchequer  in  Spence  v,  Rogere^  11  M.  ^  W,  191. 

(c;  In  Q.  B, ;  F«6.  21.  1852.  (d)  \\M,^  IF.  625. 
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H.  BuUary  contii,  was  desired  by  the  Court  to  confine  1854. 
himself  to  the  point  last  made.  The  whole  law  on  this  staitton 
subject  was  elaborately  considered  by  the  House  of  o^^^^t^L 
Lords  in  Rogers  v.  Spence  {a)  and  Beckham  v.  Drake  (&), 
in  which  latter  case  all  the  prior  authorities  were  col- 
lected and  reviewed.  In  a  more  recent  case,  Wetherell 
T.  Julius  (c),  the  Court  of  Common  Pleas,  after  time 
taken  to  consider,  stated  the  principles  to  be  deduced 
from  these  cases.  They  say :  "  In  the  former"  {Rogers 
T.  Spence  (a))y  "it  was  held,  that  a  cause  of  action 
arising  out  of  a  wrong  personal  to  the  insolvent,  and  for 
which  he  would  be  entitled  to  a  remedy,  whether  his 
property  were  diminished  or  impaired  or  not,  does  not 
pass  to  the  assignee."  **  On  the  other  hand,  in  Beckham 
V.  Drake  (6),  it  was  held,  that,  where  pecuniary  loss  or 
damage  is  the  substantial  and  primary  cause  of  action, 
it  does  pass  to  the  assignee,  although  such  pecuniary 
loss  may  produce  inconvenience  to  the  party."  Now  in 
the  present  case  there  is  but  one  cause  of  action,  the 
non-delivery  of  the  printing  machine  :  no  fresh  cause  of 
action  would  accrue  on  the  happening  of  the  special 
damage ;  Hou^ell  v.  Young  (d).  That  cause  of  action  is 
as  much  a  damage  to  the  personal  estate  as  the  dis- 
honouring of  a  bill  of  exchange ;  and  an  action  for  dis- 
honouring a  bill  passes  to  the  assignees;  HUIy.  Smith{e), 
The  special  damage  to  the  plaintifiTs  trade  is  entirely  a 
pecuniary  damage :  and,  as  to  the  insolvency,  that  is  in 
general  a  grievous  pecuniary  damage.  It  is  said  that  it 
is  also  a  personal  inconvenience  to  the  plaintiff.  Even 
if  a  solatium  for  that  could  be  recovered,  still  the  sub* 
stantial  cause  of  action  is  pecuniary ;  which  brings  this 

(a)  12  a  4-  F.  700.  (h)  1H.  L,Ca  579. 

(f )  10  Om,  B,  267.  280.  (d)  5  B,  ^  C,  259, 

(e)  12  M  ^  n\  618. 
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1854.  case  within  Beckham  v.  Drake  (a)  as  expounded  in 
^^^o^  Wetlierell  v.  Julim  (b).  But  no  damage  can  be  reco- 
vered for  the  insolvency.  In  one  sense,  every  thing 
which  has  diminished  the  pliuntiflTs  property  may  be 
said  to  have  caused  his  insolvency;  but  the  damages 
recoverable  for  a  breach  of  contract  are  only  those 
directly  connected  with  the  contract.  In  Pothiery  Traite 
des  Obligatiansy  Partie  1.  Cap.  2.  Art  3.  sects.  169  to 
162  (c),  the  principle  is  very  clearly  explained.  The 
person,  he  says,  who  has  broken  a  contract  must  make 
good  to.  the  other  side  the  loss  which  the  non-per- 
formance has  occasioned,  and  the  profit  which  he 
would  have  made ;  according  to  the  definition  of 
damages  in  the  Digest^  Lib.  46.  TiL  8.  Ratam  rem 
haberi:  Law  13.  In  tantum  competit,  in  quantum 
mea  interfuit;  id  est,  quantum  mihi  abcst,  quantumque 
lucrari  potuL  But  this,  Pothier  says,  is  not  to  be  under- 
stood as  making  the  party  in  default  bound  to  make 
good,  indiscriminately,  every  loss  occasioned  by  the  non- 
performance of  the  contract,  still  less  all  gains  which 
might  have  been  made,  had  the  contract  been  fulfilled ; 
but  only  those  so  connected  with  the  contract  that  the 
parties,  when  making  the  contract,  may  be  supposed 
to  have  contemplated  them:  and  in  general,  he  says, 
the  parlies  must  be  taken  to  contemplate  those  con- 
sequential damages  which  relate  to  the  subject  matter 
of  the  contract  itself,  not  the  collateral  effect  on 
other  property  of  the  party  injured.  Therefore  the 
civil  law  makes  the  defaulting  party  liable  only  for 
those    damages   which  relate    to    the    subject    matter 

(a)  2H.L.Ca.  679.  (6)  10  Com.  B.  267. 

(c)  (Eavres,  torn.  I.  p.  67  (2nde  ed.  1781.).  See  the  Fremch  Code 
Civil,  bt.  1149,  II6(),  and  Rogron't  Comment,  Codes  Franfais  Erpliqtut, 
Vol  I.  p.  212. 
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of  the  contract :  damni  et  interesse,  propter  ipsam  1854. 
rem  non  babitam.  Pothier  puts  two  instaDces.  If  a  gT^NTON 
party  contract  to  supply  a  horse  and  make  default,  he  coluee. 
is  liable  to  make  good  the  higher  price  which  the  pur- 
chaser has  to  give  in  order  to  procure  another;  for  that 
was,  propter  ipsam  rem  non  babitam,  a  kind  of  damage 
which  the  parties  must  have  contemplated*  But,  says 
Pothier,  if  the  piux^baser  were  a  canon,  who  for  want  of 
a  horse  was  unable  to  reach  his  benefice  in  time  and  so 
lost  his  year's  revenue,  the  de&ulter  should  not  be  bound 
to  make  good  this  collateral  damage;  unless,  as  he  after- 
wards qualifies  it,  there  was  in  the  contract  a  clause 
that  the  horse  was  to  be  supplied  in  time  to  enable  the 
purchaser  to  reach  his  benefice ;  for  in  that  latter  case 
the  damage  would  be  such  as  the  parties  contemplated. 
Or,  if  a  house  be  let  for  eighteen  years,  and  after  eight 
years  the  tenant  is  evicted,  the  landlord  must  make 
good  the  tenant's  expense  in  removing,  and  the  extra 
rent  which  he  has  to  pay  in  order  to  get  as  good  a 
house  for  the  rest  of  the  term ;  but  he  is  not  bound  to 
make  good  the  loss  of  the  goodwill  of  a  trade  which  the 
tenant  may  have  raised  in  the  house,  unless,  as  in  the 
last  case,  the  house  had  been  expressly  let  as  a  shop  in 
which  to  carry  on  that  business.  Still  less  should  he 
compensate  him  for  damage  done  to  his  goods  by  the 
negligence  of  those  removing  them.  In  Sedgwick  On 
DamageSy  chap.  3.,  the  whole  of  the  subject  is  discussed 
and  the  authorities  are  collected.  The  learned  author 
comes,  at  p.  112  (2d  ed.),  to  the  conclusion  that,  in  cases  of 
breach  of  contract,  "  The  rule  of  the  civil  law  is  perhaps 
the  best  that  can  be  adopted ;  that  the  party  in  default 
shall  be  held  liable  for  all  loss  that  may  fairly  be  con- 
sidered as  having  been  in  the  contemplation  of  the 
parties  at  the  time  the  agreement  was  entered  into." 
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1864.  Now^  in  this  case^  the  damage  sustained  by  not  being 
Stanton  ^^1®  ^o  use  the  machine  may  be  recoverable ;  for  that  is 
CoLusB.  Propter  rem  non  habitam;  but  that  is  a  damage  for 
which  the  assignees  may  sue.  The  insolvency  of  the 
pliuntiff^  and  still  more  the  injury  to  his  feelings  arising 
from  that  insolvency,  is  too  remote.  The  parties  cannot 
have  contemplated  that  consequence  when  they  made 
the  contract.  Lastly,  supposing  that  the  plaintiff  was 
entitled  to  sue  for  part  of  the  damage,  whilst  the  assignees 
are  entitled  to  sue  for  the  rest,  the  judgment  ought  not 
to  be  for  the  plaintiff  on  the  ground  that  the  plea  is  bad 
as  to  part  and  therefore  bad  in  the  whole,  as  used  to  be 
the  law.  But  the  judgment,  now,  should  be  according 
to  the  very  right  of  the  cause,  treating  the  plea  as 
divisible;  according  to  sects.  50  and  75  of  the  Common 
Law  Procedure  Act. 

Wdrdsworihy  in  reply.  Brewer  v.  Dew  (a)  has  not 
been  distinguished  from  the  present  case. 

Tx>rd  Campbell  C.  J.  I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment  hx  the  course  of 
the  argument  we  intimated  a  clear  opinion  that  sect  142 
of  the  Common  Law  Procedure  Act  does  not  apply. 
Neither  is  there  any  objection  to  the  plea,  on  the  ground 
that  it  is  not  shewn  that  the  assignees  have  interfered 
and  claimed  the  cause  of  action.  The  caseiS  to  which 
the  doctrine  alluded  to  is  applicable  are  those  in  which 
the  cause  of  action  relates  to  property  acquired  after  the 
insolvency.  In  the  present  case  the  property  was  in 
the  plaintiff  before  the  vesting  order,  by  virtue  of  which 
all  property  then  vested  in  him  was  transferred  to  his 

(a)  1 1  Af.  §•  rr.  6-25. 
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assignees;  and,  from  that  time,  he  could  have  no  cause  m54. 
of  action  in  respect  of  such  property.  But  then  comes  Stanton 
the  question,  whether  the  cause  of  action  disclosed  on  Coluuu 
this  record  is  such  as  would  pass  to  the  assignees.  As 
to  that,  the  rule  to  be  deduced  from  Rogers  v.  Spenee  (a) 
and  Beckham  v.  Drake  (b)  is  that,  where  the  cause  of 
action  and  damage  touch  only  the  person  of  the  debtor, 
they  do  not  pass  to  the  assignees ;  but,  if  they  touch  the 
personal  estate,  they  do.  Now,  in  the  present  case,  the 
printing  press  had  become,  at  the  time  the  action  com- 
menced, the  property  of  the  assignees;  the  breach  for 
not  delivering  it  touches  that  property,  and  would  be 
well  asdgned  in  an  action  by  the  assignees.  The  ques- 
tion therefore  is  confined  to  the  effect  of  the  special 
damage.  Now,  even  supposing  that,  if  a  part  of  the  spe- 
cial damage  was  personal,  so  much  of  the  cause  of  action 
would  not  pass  to  the  assignees ;  I  am  of  opinion  that 
the  whole  of  the  special  damage  here  alleged,  supposing 
it  all  to  be  recoverable,  is  substantially  damage  to  the 
personal  estate,  and  there  is  no  part  which  touches  only 
the  person.  As  my  brother  Coleridge  said  during  the 
argument,  I  do  not  see  why  the  assignees  might  not  lay 
special  damage  in  these  terms  as  much  as  the  plaintiff. 
It  would  have  been  quite  a  different  thing  if  anything 
had  been  alleged  confined  entirely  to  the  person,  as  in 
WethereU  v.  Julius  (c),  where  the  damage,  in  the  first 
count,  was  the  imprisonment  of  the  plaintiff. 

CoLBRiDOB  J.  I  am  of  the  same  opinion.  There  is 
but  one  cause  of  action  here;  the  non-delivery  of  the 
printing  press  according  to  the  contract.     That  would 

(/I)  12  a.  fr  F.  700.  (h)  2  H.  L.  Ca,  679. 

(c)   10  Com.  B.  267. 
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1854.  entitle  the  plainti£py  if  he  had  not  become  an  insolvent, 
Sr^jiTON  ^  recover  damages  for  his  pecuniary  loss;  and,  if  there 
CoujKR  ^^  nothing  shewn  to  alter  the  case,  the  measure  of 
those  damages  would  be  the  value  of  the  article.  But 
here  special  damage  is  allied.  I  do  not  think  it  ne- 
cessary to  consider  whether  the  damage  laid  can  be 
recovered  or  is  too  remote ;  for  I  agree  with  my  Lord, 
that,  supposing  it  could  all  be  recovered  to  the  full 
extent  laid,  every  thing  here  alleged  is  pecuniary 
damage  affecting  the  estate. 

WxQHTMAN  J.  It  is  clear  that,  where  the  action  is  for 
a  cause  happening  before  the  bankruptcy  or  insolvency, 
it  is  not  necessary,  for  the  party  pleading  the  bankruptcy 
or  insolvency,  to  shew  that  the  assignees  have  interfered. 
As  to  the  other  point,  the  rule  is  clear,  that  prima  facie 
all  causes  of  action  relating  in  any  way  to  the  personal 
estate  pass  to  the  assignees;  but  that  is  subject  to  an  ex- 
ception where  the  personal  estate  is  injured  only  through 
the  injury  to  the  person  or  personal  feelings  of  the  debtor. 
Li  the  present  case,  the  breach  is  for  not  delivering  a 
printing  press,  a  cause  of  action  which  would  clearly 
pass.  The  special  damage  is  averred  to  be  that  the 
plaintiff  lost  the  '*  gains  and  profits  which  otherwise 
would  have  accrued  to  him  by  the  use  of  the  said  print- 
ing machine,"  and  his  whole  business  has  been  <^  ruined, 
injured  and  stopped,  and  the  plaintiff  hath  thereby 
become  insolvent,  and  incurred  very  heavy  costs  and 
expences."  All  this  goes  to  shew  pecuniary  damage  to 
the  personal  estate,  and  not  an  injury  to  the  person 
or  feelings  of  the  insolvent  As  to  the  cases  cited. 
Brewer  v.  Dew  {a)  was  most  relied  upon ;  and  it  is  the 

(a)  II  M,^  r.  625. 
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strongest     But   the  reasons  on  ^vvhich  the  judgment       1854. 
there  was  given  made  the  case  distinguishable ;  for  that  '  stanton 
was  an  action  for  a  wrong  done  to  the  plaintiff's  imme-     Coluer. 
diate   personal  possession   of  goods;    and   the   Court 
proceeded  on  the  ground  that  there  was  a  wrong  inde- 
pendent of  any  question  of  the  value  of  goods  or  the 
right  of  property. 

(No  fourth  Judge  was  present.) 

Judgment  for  defendants  (a). 

(a)  See  iSodZey  ▼.  Baxemdale,  9  Exeh,  341. 


William    Pennell    and    others,    Assignees  of  ?^*^^' , , 

'  ^  January  24Ui. 

Sfenceb  Ashlin,  a  Bankrupt,  against  Jacob 
RoBBBT  Alexandeb  and  Josias  Alexandbb. 


A  CTION  on  a  bill  of  exchange  for  15257.  I65.  3d.,  Defendants, 
dated  dd  September,  1851,  drawn  by  Ashlin  before  dent  in /reLmd; 

wrote  to  S,  J,, 
a  merchant 
retident  in  Laitdom,  anthorixing  bim  "  to  take  for  us  two  cargoes**  of  Ibraila  com  1000  to 
1500  quarters  at  24«.  to  24#.  £1,  **  payment  by  our  acceptance  at  2  or  3  montbs,**  and  in 
postscript  added.  **  Yon  may  go  to  24«.  QtL,  if  yon  find  you  cannot  do  the  work  at  24t.  or  3d,** 
S,  A.  made  a  bargain  with  R.,  a  merchant  resident  in  London^  for  a  cargo  by  the  C,  and 
sent  him  a  note  commencing  *'  Sold  by  order  and  for  account  of  R.  to  our  principals  the 
cargo"  of  Bulgarian  com  per  C.  at  24t.  6d,  per  quarter,  cost,  freight  and  insurance,  **  Sellers 
to  pay  a  commission  of  two  per  cent.  Payment  in  cash**  in  one  week  after  receipt  of  docn- 
ments.  On  the  same  day  R,  in  his  books  debited  S,  A,  with  the  price  of  the  careo,  and 
lent  S.  A.  the  shipprag  documents  with  the  bill  of  lading  indorsed,  and  an  iuToice  neaded 
^  S,  A.  bought  or  /Z.**  On  the  same  day,  S,  A,  wrote  to  defendanu  "  to  advise  having 
purchased  for  your  account  the  cargo  of  Bulgarian  com  per  C.,  at  24#.  9d.  per  qur.  C.  A 
k  /^  which  is  3<i.  per  quarter  over  your  limit  for  Ibraila,  but  proportionately  cheaner.'* 
In  this  letter  were  inclosed  the  shipping  documents  of  the  C.  Hncluding  the  indorseo  bill 
of  lading),  and  an  invoice  headed  *<  Invoice  of  a  cargo  Sec,  bougnt  by  order  and  for  account 
and  risk**  of  defendants ;  and  a  draft  for  the  price  at  24«.  9<i,  drawn  by  S,  A,  on  defendants. 
Defendants  retumed  the  draft  accepted,  statine  in  the  letter,  -  We  note  purchase  of  com 
per  C.  at  24«.  9d,  We  would  much  rather  have  had  Ibraila  at  24«.  or  24t.  3d,**  After 
this,  whilst  the  bill  was  still  current,  and  before  the  arrival  of  the  C,  S.  A.  failed.  R,  stopped 
the  cargo  of  the  C,  treating  S,  A.  as  the  purchaser,  and  claiming  to  be  an  unpaid  vendor 
to  him.  Defendants,  on  receiving  an  indemnity  from  R,  against  the  bill,  paid  him  the  price 
less  discoimt,  at  the  rate  of  24s.  6<1,  being  less  than  the  sum  for  which  the  bill  was  accepted, 
whiefa  was  at  the  rate  of  24s.  9d. 
The  assignees  of  S»  A.,  who  had  become  bankmpt,  sued  defendants  on  the  bill.     R, 
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1854.        his  bankruptcy  on  defendants,  three  months  after  date, 

Pbnnell      accepted    by  defendants,  and  now  overdue;   and    for 

Albxander.    P^^^  bargained  and  sold,  and  goods  sold  and  delivered, 

by  AshKn  before  his  bankruptcy ;  and  on  accounts  stated 

defended  the     ^^^h  AshKn  before  his  bankruptcy;   and  on  accounts 


t^%rthe  stated  with  his  assignees  since. 
SnSlww.         '^^  ^^'y  material  plea  was  the  following.     Plea  4  to 

^rha^fSled.  ^"^  count.  That  AshKn  had  been  employed  as  agent  and 

A  case  wu  factor  for  defendants  to  purchase  com  for  them,  and  had, 

stated  for  this  ^ 

Coart,  in  which  88  such  agent,  bought  a  cargo  of  Indian  com  from  one 

the  corres- 
pondence, Antonio  RaJU  for  and  on  account  of  defendants :  Aver- 

abore  su-  ment  that  ^«A&n  drew,  and  defendants  accepted,  the  bill, 

out,' and  the  "  *°^  ^hen  delivered  the  same  to  the  said  Spencer  Ash- 

Mf^ todimw  ^  (^)  f^^*"  ^'^  special  purpose  only  of  the  said  Spencer 

g^T"**^  ®^  AshKn  indorsing  and  delivering  the  said  bill  to  the  said 

^^^  w  **  ^'  ^^'*1  ^^^  *^^  ^°  account  and  in  payment  of  the  said 

docoments  it      Indian  com  on  behalf  of  defendants ;"  that  AshKn  did 

most  be  taken 

that,  notwith.    not  indorse  or  deliver  the  bill  to  RalK  ;  **  but  (a)  [,  in  vio- 

fonndr  the       lation  of  and  contrary  to  the  terms  and  purpose  on  which 

wnA  of  the^       he  SO  took  and  held  the  said  bill  as  aforesaid  (a),]  kept  and 

wi«rto  5!  A.   '^^'^^  ^he  said  bill  in  his  the  said  Spencer  AshKn s  own 

^t^lSfrS^  possession  (a)  [until  and  at  the  time  of  his  bankruptcy^ 

Jl.  to  s,  A.       Further  averments  that  there  was  no  other  consideration 
and  a  sale  from 

s.  A.  to  de.      or  value  for  the  bill  than  as  aforesaid ;  and  that  RalKy 
lendants,  and 

not  a  sale  from   before  the  commencement  of  the  action,  obliged   the 
R,  to  defend- 
ants through 
8.  A,    And  this,  withoot  reference  to  the  hd  that  defendants  resided  in  Irehnd, 

Held  also  thal^  the  indorsed  bill  of  lading  being  assigned  to  defendants  for  value,  R.  bad 
no  right  to  stop  in  transitu ;  that  consequenthr  the  payment  of  R,  by  defendants  was  in 
their  own  wrong ;  and  that  the  consideration  lor  the  bill  of  exchange  had  not  failed,  and 
the  pUintifi  were  entitled  to  judgment 


(a)  The  plea  was  during  the  argument  amended  by  striking  out  the 
two  passages  above  printed  between  [  ],  and  by  inserting  the  averment 
above  printed  hi  Italict  between  [    ] :  see  post,  p.  300. 
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defendants   to   pay  for   the  carga      Replication:   De        1854. 
injuria.     Issue  thereon.  Psnnsu. 

To  the  rest  of  the  declaration,  Nunquam  indebitatus.    j^i^sxIndse. 
Issae  on  these  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
GuOdhaU  Sittings  after  Bilary  Term  1853,  a  verdict 
was  found  fen:  the  plaintifis,  subject  to  a  case,  of  which 
the  material  parts  were  as  follows. 

The  plaintifis  in  this  action  are  the  assignees  of  the 
estate  and  effects  of  Spencer  AshJin^  who  was  duly  de- 
clared a  bankrupt  on  15th  November  1851.  He  stopped 
payment  on  13th  September  1851. 

The  defendants  for  some  years  last  past  have  been 
residing  and  carrying  on  business  as  merchants  at  Zon* 
dimdeny  in  Ireland. 

Anianw  BalU^  hereafter  referred  to,  has  for  some  years 
last  past  been  residing,  and  carrying  on  business  as  a 
com  and  general  merchant,  in  London,  under  the  firm  of 
As  Bam  Sf  Co. 

The  first  transaction  of  A.  Ralli  Sf  Co.  with  the  bank- 
rupt was  in  August  1850;  and  was  similar  to  the  tran- 
saction, hereinafter  mentioned,  as  to  the  cargo  of  the 
Cleopatra:  and  after  that  time  there  were  many  other 
precisely  similar  transactions,  amounting  in  the  whole 
to  upwards  of  30,000i  In  every  instance  entries  were 
made  in  A.  RallCs  books  similar  to  the  invoice  of  3d 
September  1851,  first  hereinafter  mentioned.  A.  RalU 
was  pmd  by  the  bankrupt  shortly  after  the  respective 
transactions  according  to  the  credit  given,  except  in 
certun  cases  in  which  the  bankrupt  paid  prior  to  the 
expiration  of  credit,  taking  interest  for  the  unexpired 
period  of  credit     Previously  to  the  transaction  as  to  the 
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]854.        CleopatrcCs  cargo,  the  bankrupt  had  only  one  transaction 

Pennell      ^^^  defendants. 

ALEXANDKa.       ^^^  ^®*®  ^^^^  ^®^  ^^*  several  letters  between  the 

bankrupt  under  his  firm  of  Spencer  AshHn  8f  Co.  and 

defendants  under  their  firm  of  Jl  R.  8f  J.  Alexander;  of 

which  the  material  parts  are  here  extracted. 

J.  R.  §•  J.  Alexander  to  Spencer  Ashlin  ^  Co.,  28th  Au- 
gust  1851.  *<  You  may  take  for  us  two  cargoes  of  Ibraila 
com,  1000  to  1500  quarters,  at  24/  or  24/3  per  imperial 
quarter ;  bills  of  lading  dated  in  July  or  August;  payment 
by  our  acceptance  at  2  or  3  months.  One  cargo  of  Ibraila^ 
at  same  price,  arrived,  or  near  at  hand,  fi-om  10  to  1200 
quarters;  respectable  shippers;  for  the  latter  we  will 
remit  cash."  "P.S.  You  may  go  to  24/6  if  you  find 
you  cannot  do  the  work  at  24/  or  Sd.^ 

Spencer  Ashlin  8f  Co.  to  J.  R.  8f  R.  Alexander,  30th 
August  1851.  **Vfe  have  your  favour  of  the  28th 
instant,  and  obliged  by  your  orders.  Beg  leave  to 
inform  you  that  we  have  taken  for  your  account  a  cargo 
of  Indian  com  per  the  Sultan;  529  kilos,  nearly  1200 
quarters,  fix>m  Ibraila  at  24/6  per  quarter.  C.  F.  &  In- 
surance. Bill  of  lading  dated  30th  July.  On  Monday 
we  shall  wait  upon  you  with  documents,  and  do  what 
we  can  for  you  in  jfiirther  purchases." 

J.  R.  if  R.  Alexander  to  Spencer  AshUn  Sf  Co.,  1st 
September  1851.  **Your  esteemed  favour  of  the  30th 
is  to  hand,  and  note  contents,  which  are  satis&ctory. 
You  can  keep  the  balance  of  our  order  in  hand  during 
the  week." 

Spencer  AshKn  Sf  Co.  to  J.  R.  8f  R.  Alexander,  1st 
September  1851.  **  Herewith  we  beg  to  hand  you  docu- 
ments andinvoicesp.iS'u&an:''  "toyour  debit  938il3.0rf.: 
against  which  we  have  valued  upon  you  6rom  date  of 


XVIL   VICTORIA. 


287 


invoice,  say  July  29tb,  at  3  months*  date,  which  balances        1854. 
the  transaction ;  and  we  shall  be  obliged  by  your  accepts      psknkll 
ance  of  our  draft  and  returning  the  same  to  us.     We   j^l^xajidke. 
have  been  unable  to  purchase  anything  more  to  day  in 
execution  of  your  order,  our  market  being  stiffer  for 
IbraUa  com ;  but  you  may  rely  on  our  best  exertions." 

J.  R.  ^  R.  Alexander  to  Spencer  AshUn  Sf  Co.,  3d 
September  1851.  ''  Your  esteemed  favour  of  the  1st  is 
to  hand ;  documents  of  SuUan  inclosed.  We  now  beg 
to  wait  upon  you  with  acceptance  to  your  draft,  and 
note  you  keep  balance  of  our  order  in  hand." 

The  case  then  proceeded.  On  3d  September,  1851, 
the  foOowing  contract  note  was  signed  by  the  bankrupt, 
and  sent  by  him  to  Messrs.  A.  RaUi  ^  Co, 

''  London,  3d  September  1851. 
"  Sold  by  order  and  for  accoiHit  of  Messrs.  Antonio 
RaOi  Sf  Co.  To  our  principals.  The  caigo  of  Bulgarian 
Indian  com,  fair  average  quality,  shipped  p.  Cleopatra 
CapCatn  A.  SaUari,  from  Ghiacetti,  consisting  of  14000 
kike,  as  per  bill  of  lading  dated  10th  July  1851,  at  the 
price  of  24/6  say  twenty  four  shillings  and  six  pence 
per  quarter,  free  on  board  at  Ghiacetti,  including  freight 
and  insurance  to  any  safe  port  in  the  United  Kingdom 
of  Great  Britain  and  Ireland,  calling  at  Queenstown  or 
Cork  or  Falmouth  for  orders;  reckoning  816  kilos  equal 
to  100  quarters ;  no  chaige  for  damage.  Sellers  to  pay 
a  commission  of  two  per  cent ;  payment  to  be  made  in 
cash,  less  discount  for  the  unexpired  time  of  three 
months  from  the  date  of  the  bill  of  lading,  in  one  week 
after  receipt  of  documents  and  policies  of  insurance 
effected  with  approved  underwriters,  but  for  whose 
solvency  sellers  are  not  to  be  responsible,  except  the 
insurance  is  effected  abroad;  and  in  the  latter  case  the 
loss  or  average,  if  any,  is  guaranteed  .to  be  adjusted  and 
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1854.       pAi<l  according  to  the  custom  and  insurance  of  Lloyd^s. 
Pennell      ^"  ^^^^  of  any  dispute,  it  is  agreed  by  buyers  and  sellers 

A  _^*  to  leave  the  same  to  two  London  com  factors,  mutually 

Alexander.  *' 

chosen,  or  their  umpire,  and   to   be   bound  by  their 
decision.     Spencer  Ashlin  8f  Co,^ 

This  was  a  lithographed  form,  which  the  bankrupt 
was  in  the  habit  of  using.  The  cargo  of  the  Ckopatra 
belonged  to  A.  Rdlli  ;  and  the  following  entry  was  made 
in  A.  RalKs  books  respecting  the  said  sale  of  the  said 
com  p.  Cleopatra.  "London  Septr.  4th  1851.  Messrs. 
S.  Ashlin  8f  Co.  Drs.  to  the  cargo  of  L  corn  per 
Cleopatra^  (here  follows  the  same  as  in  the  invoice 
after  mentioned  from  the  words  "  per  Cleopatra.^). 

The  case  then  set  out  the  following  letter  from  A. 
RalU  8f  Co.  to  Spencer  AshUn  8f  Co.^  of  3d  September 
185  L  "  We  herewith  enclose  the  shipping  documents 
for  the  cargo  of  L  com  p.  Cleopatra,  together  with  letter 
of  guarantee  for  the  insurance,  and  an  order  for  the 
captain  to  follow  your  instructions.  We  also  forward 
the  invoice,  and  trust  you  will  find  every  thing  cor- 
rect'* 

The  shipping  documents  above  referred  to  were  in 
the  usual  form,  and  included  the  charterparty  and  the 
bill  of  lading,  the  latter  of  which  was  duly  indorsed  by 
A.  RalU.  The  following  is  a  copy  of  the  invoice  inclosed 
in  the  said  letter. 
"  Messrs.  S.  Ashlin  %  Co.  London  September  3d,  1851. 
Bought  of  A.  RalU  ^  Co. 

The   cargo   of  Indian  com   per    Cleopatra   Captain 
SaUaris  @  Ghiacetti,  as  per  bill  of  lading  dated  10th 
July, 
14,000  kilos.  L  com  at  816  ^^'  per  100  qrs., 

equal  to  1715f  quarters,  at  24/6  per 

quarter  C.  F.  &  L  £2101  12  10 
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1854. 

Freight  on  1715|  quarters  at 

9/3  per  quarter £793 

Gratuity 15 

PnoCXLL 
ALKXAMSn. 

808 
Advance  tocaptain^GAutcettt  200 

9 
0 

•  •  •« 

0 

£ 

Commission  2  p.  cent 

1493 
42 

3 

0 

4 
8 

"E.E.    A.B.^Co. 

1451 

2 

8» 

The  case  then  set  out  several  letters,  of  which  the 
following  are  the  material  parts. 

A.  RalU  ^  Co.  to  Captain  SaKaru,  3d  September  1851. 
*'Tou  will  please  follow  the  instructiQns  of  Messrs. 
Spencer  AjihUn  Sf  Co.  (or  their  agent)  respecting  your 
port  of  discharge,  receiving  the  amount  of  your  freight 
from  your  consignees,  and  without  further  reference  to 
ourselves."  ' 

Spencer  AsKUn  tf  Co.  to  J.  B.  if  R.  Alexander^  3d 
September  1851.  **Your  esteemed  favour  of  the  1st 
instant  is  duly  to  hand;  and  we  now  beg  to  advise 
having  purchased  for  your  account  the  cargo  of  J7tf/- 
garian  Indian  com  p.  Cleopatra  at  24«.  9d.  p.  quarter 
C.  F.  &  I.,  whieh  is  3ef.  per  quarter  over  your  limit  for 
Ibrailay  but  is  proportionately  cheaper.  We  at  the  same 
time  are  able  to  enclose  you  documents,  viz.  bill  of 
lading,  charter  party,  the  order  letter  to  the  captain, 
letter  of  guarantee  for  the  insurance,  invoice  amounting 
to  1525/1 16«.  Zd.i  and  our  draft  for  this  sum  at  3  months' 

VOL.  m.  u  E.  &  B. 
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1854.        date,  which  please  return  to  us,  in  due  course  of  post, 
PxNNELL      completed  with  your  acceptance." 
Albxandeb.        "^-^  ^®  expect  this  cargo  will  realise  60/  61  lbs. 
**-4.  Ralli  8f  Co,  is  one  of  our  best  sellers." 
The  following  is  a  copy  of  the  invoice  referred  to  in 
the  said  letter  from  the  bankrupt  to  the  defendants  of 
the  3d  September  1851.     *^  Invoice  of  a  cargo  of  Bulga-- 
rian  Indian  com  shipped  on  board  the  Cleopatra,  Captain 
Saliaris,  p.  bill  of  lading  dated  10th  July  1851 ;  bought 
by  order  and  for  account  and  risk  of  Messrs.  J.  R.  §•  J. 
Alexander. 

"  1851.     14,000  kilos.     816 100  qrs. 

1715f  quarters  @  24/9 £2123     1     9 

lesa  freight  @  9/3 793   9  6 

Gratuity 15  0  0 

808   9  6 

Advance  at  Ghiacetti  200  0   0 

608     9     6 

1514  12     3 
Difference  54  days*  interest 114     0 

''E.  E.   London  SepUmber  3d  1851.      £1525  16     3 

'  (Signed)     Spencer  Ashlin  *•  Co." 


w/ 


Spencer  Ashlin  Sf  Co.  to  J.  B.  ff  IL  Alexander,  5th 
September  1851.  "  We  have  your  esteemed  &vour  of 
the  3d  instant,  handing  us  your  acceptance  against  the 
Sultan  caiigo,  for  which  we  are  obliged.  Please  make 
our  draft  against  Cleopatra,  sent  you  last  Monday,  pay- 
able at  a  banker's,  as  this  is  sometimes  looked  to  and 
facilitates  our  discounting  the  bill" 
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J.  R.  §•  J.  Alexander  to  Spencer  AshUn  tf  Co.^  6th        1854. 
September  1851.     "Your  esteemed  favour  of  the  3d,      p^nnbll 
and  note  purchase  of  corn  p.  Cleopatra  @  24/9.     We    j^le^^^dbe, 
would  much  rather  have  had  Ibraila  @  24/  or  24/3. 
We  enclose  draft  accepted;   and,  as  we  have  advice 
today  of  two  cargoes  of  Ibraila  bought  for  us  by  our 
Liverpool  agent  @  24/,  you  need  not  operate  further  at 
present  on  our  account  till  you  hear  from  us." 

The  draft  referred  to  in  this  letter  is  the  bill  upon 
which  this  action  is  brought. 

J.  IL  tf  R*  Alexander  to  Spencer  As/din  8f  Co,,  8th 
September  1851.  "  Your  esteemed  favour  of  the  5th  is 
to  hand,  and  shall  in  future  attend  to  your  wishes  in 
respect  of  the  draft,  as  it  is  all  one  to  us,  the  only  difle* 
rence  being  it  costs  |th  per  cent  to  retire  at  a  private 
office  and  ^th  per  cent,  at  a  banker's*  When  you  can 
come  in  at  23/3  to  23/6  or  dd  for  Ibraxla^  we  may  give 
you  another  order." 

The  case  then  set  out  a  letter  of  10th  September  1851 
from  defendants  to  Alexander  LoBhbroohey  who  was  their 
agent  at  Falmouth^  requesting  him  to  order  the  Cleopatra^ 
on  arrival,  to  Londonderry;  and  a  letter  of  13th  of 
September  from  Lashbrooke  to  the  captain,  so  ordering 
him  accordingly ;  which  letter  the  captain  received  on 
arrival ;  and  other  letters  of  which  the  following  were 
the  material  parts. 

Spencer  AshUn  ^  Co.  to  J.  R.  ^  R  Alexander,  8th 
October  1851.  «  We  regret  to  find  that  the  sellers  of 
the  Cleopatra'^  cargo  of  Indian  corn,  Messrs.  RalliSf  Co., 
stopped  the  carg6  at  Fahnouth.  We  have  just  had  an 
interview  with  the  lawyer,  Mr.  Maynard,  and  Mr.  Quilter, 
the  accountant  to  our  estate,  who  agree  that  the  cargo 
should  be  allowed  to  go  on,  provided  you  will  discount 

u  2 
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J 864.  y^"**  ®^^  acceptance  for  it;  1525/.  16*.  3rf.,  due  on  the 
Pjaii9^LL  ^^^  December.  It  is  this  peculiar  position  of  our  estate 
that  compels  them  to  make  this  request  Now  we 
should  strongly  recommend  you  to  do  this  at  once,  as 
you  may  have  great  difficulty  to  get  the  cargo  otherwise, 
and  be  ultimately  compelled  to  pay  your  acceptance. 
We  suggest  that  you  should  send  the  amount  of  the  bill 
to  your  own  agents  to  be  paid  on  the  bill  being  given  up 
in  exchange,  and  the  cargo  ordered  on  to  Londonderry.^ 

J.  R8fJ.  Alexander  to  Lashbrooke,  11th  October  1861. 
''Tour  favour  is  to  hand;  and  we  have  today  written 
Messrs.  RaJU  8f  Co.  regarding  the  detention  of  the 
Cleopatrcu  We  hold  the  bill  of  lading  indorsed  by 
RaJU  §f  Co, ;  but  we  understand  they  have  some  dispute 
with  the  original  purchasers  of  the  cargo." 

J.  R.  §•  J.  Alexander  to  A.  RalK  8f  Co.,  11th  October 
1851.  **  We  are  today  in  receipt  of  a  letter  from  Spencer 
AshUn  §f  Co.,  from  whom  we  bought  the  cargo  of  com 
per  Cleopatra,  saying  that  you  had  stopped  the  above 
cargo  at  Falmouth.  We  are  rather  surprised  that  you 
should  have  taken  this  step,  which  we  are  aware  you 
have  no  right  to  do;  but  fit>m  the  peculiar  position  of 
Messrs.  Spencer  Ashlin  tf  Co.^8  estate  we  are  inclined  to 
waive  our  right,  and  to  meet  your  views  by  taking  up 
our  acceptance,  due  on  the  6th  December.  If  you  wish 
us  to  do  so  please  write  us  in  course ;  and  in  the  mean 
time  you  can  allow  the  captain  of  the  Cleopatra  to 
proceed  to  this  port.'* 

J.  R.  ^  J.  Alexander  to  Spencer  Ashlin  ^  Co.,  11th 
October  1851.  ''  Your  letter  of  the  8th  to  hand,  and 
are  rather  surprised  at  its  contents.  We  are  informed 
that  Messrs.  Raiti  tf  Co.  have  no  right  to  stop  the  cargo: 
however,  under  the  peculiar  circumstances  of  your  situa-* 
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tion^  we  are  inclined  to  meet  their  views,  and  have        1854. 
written  to  them  by  this  post  regarding  the  matter."  Pennell 

A*  Ralli  Sf  Co.  to  Captain  ScJiaris  of  the  Cleopatra^ 
13th  October  1851.  "  We  are  in  receipt  of  your  favours 
of  the  25th  and  28th  ultimo ;  from  the  last  of  which  we 
see  there  has  been  presented  to  you  an  order  to  proceed 
to  Londonderry^  for  discharge ;  and  in  answer  we  beg  to 
repeat  the  same  that  we  have  written  you  previously 
through  Messrs.  Fox  8f  Co.  of  your  place,  videlicet,  that 
you  are  not  to  follow  the  instructions  of  any  one,  but  to 
stay  there,  and  wait  till  you  receive  further  orders,  and 
this  on  account  of  the  bankruptcy  of  your  cargoes  buyer, 
with  whom  we  are  in  negociations." 

A.  RalH  Sf  Co.  to  J.  R.  8f  J.  Alexander,  I3th  October 
1853.  **In  reply  to  your  favour  of  the  11th  instant,  we 
are  advised  by  our  solicitors,  Messrs.  Crowder  tf  May' 
nard,  who  are  well  known  here,  that  we  have  perfect 
right  to  stop  the  cargo  of  the  Cleopatra  in  transitu :  but, 
in  the  event  of  your  desiring  the  vessel  to  proceed  to 
your  port,  we  will  order  the  captain  to  do  so,  provided 
you  will  remit  to  us  the  amount  of  your  acceptance  due 
on  the  6th  December:  that  acceptance  is  now  in  the 
hands  of  Messrs.  Spencer  Ashlin  if  Co.,  who  have  stopped 
payment,  and  of  which  you  are  already  aware ;  and 
they  have  neither  handed  over  the  said  acceptance  to 
us,  nor  paid  us  the  amount  of  the  same;  and  conse- 
quently we  still  have  a  lien  on  the  cargo.  Awaiting 
your  early  reply." 

A  letter  of  indemnity  was  given  by  A.  Ralli  8f  Co.  to 
the  defendants,  on  21st  October  1851,  which  was  set  out 
in  the  case.  The  following  are  the  material  parts.  **  To 
Messrs.  Jacob  Robert  tf  Josias  Alexander,  Londonderry. 
Gentlemen,   You  having  purchased  a  cargo  of  Indian 
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1854.  corn  by  the  Cleopatra^  and  having  given  to  Messrs. 
Pbnnbll  Spencer  Ashlin  if  Co.  your  acceptance,  due  6th  December 
Alkzanosb.  ^^^^>  ^^^  ^^®  amount  including  interest,  videlicet, 
1525iL  I6s.  3d.,  in  exchange  for  the  bill  of  lading  of  the 
said  cargo  and  the  charterparty  then  delivered  to  you, 
and  Messrs.  Spencer  Ashlin  Sf  Co.  having  become  insol- 
vent, without  having  paid  us  for  the  said  cargo,  we  did 
on  the  arrival  of  the  vessel  at  Falmouth  stop  the  delivery 
of  the  cargo  and  countermand  the  orders  you  had  given 
for  the  vessel  to  proceed  with  her  cargo  to  Londonderry. 
It  has  now  been  agreed  between  you  and  us,  the  under- 
signed, that,  in  consideration  of  your  paying  to  us  the 
sum  of  1472/.  Ss.,  being  the  amount  to  which  the  cargo 
was  invoiced  by  us  to  Spencer  Ashlin  8f  Co.,  less  the 
guarantee  commission  of  one  per  cent,  agreed  by  us  to 
be  allowed  to  them,  the  said  vessel  with  her  cargo  shall 
at  once  be  allowed  to  proceed  to  her  destined  port 
agreeably  to  your  orders,  and  that  we,  the  undersigned, 
agree  to  indemnify  you  as  hereinafter  contained,  and 
shall  procure  the  additional  guarantee  of  Messrs.  Ralli 
Brothers  of  this  city."  Then  followed  a  promise  to 
indemnify  against  the  acceptance.  The  case  then  set 
out  a  letter  of  indemnity  from  Ralli  Brothers.  Upon 
the  above  indemnities  being  given  to  them,  the  defend- 
ants paid  A.  Ralli  IA72L  Ss.  The  cargo  of  com  per 
Cleopatra  was  then  delivered  to  the  defendants,  in  pur- 
suance of  orders  from  A.  RalK,  before  the  commencement 
of  this  action. 

The  Court  are  to  be  at  liberty  to  draw  inferences  of 
fact.  The  Court  are  to  have  the  same  powers  as  a 
Judge  at  Nisi  priiis  has. 

The  question  for  the  opinion  of  the  Court  is :  Whether 
the  plaiutifis  are  entitled  to  recover  in  this  action.    And 
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the  verdict  is  to  be  entered  according  to  the  direction  of       1854. 
*e  Court.  Pennell 

Among  the  plaintifis'  written  points  for  argument,  a^lbxandbr. 
one  was :  *'  That  the  action  is  undefended  as  to  the  sum 
of  742.  ISs.  7€L,  the  difference  between  the  amount  of 
the  sale  from  BalU  Sf  Co.  to  the  bankrupt,  and  the 
amount  of  the  sale  from  the  bankrupt  to  the  defendants, 
or,  at  all  events,  as  to  the  sum  of  53/.  ISs.  Sd.,  the 
difference  between  the  amount  of  the  sale  fix)m  the 
bankrupt  to  the  defendants  and  the  amount  paid  by 
them  to  BalU  §•  Co." 

Amongst  the  defendants*  written  points  for  argument, 
one  was:  **That  the  fraudulent  act  of  the  bankrupt  in 
stating  to  the  defendants  in  his  letter  of  advice  that  he 
had  purchased  the  cargo  for  them  at  Sd.  a  quarter  more 
than  the  price  mentioned  in  the  contract  note  will  not 
make  the  transaction  a  sale  by  him  to  them,  or  entitle 
the  plaintiffs,  as  his  assignees,  to  recover  the  amount  of 
the  acceptance,  or  the  3dL  per  quarter." 

The  case  was  now  argued  (a\ 

Bramwelly  for  the  plaintifik.  The  substantial  question 
is.  Whether  A.  RalU,  who  defends  this  action,  is  to  be  a 
creditor  on  Ashlings  estate  for  the  price  of  the  Ckapatrd's 
cargo,  taking  the  same  dividend  as  the  other  creditors, 
or  is  to  be  paid  in  full.  There  is  no  doubt  that  the 
defendants,  J.  JR.  if  J.  Alexander^  are  liable  to  pay  some- 
body for  the  cargo ;  the  question  is  whether  they  are  to 
pay  A.  BalU  direct,  or  to  pay  the  assignees  of  AshUn 
the  amount  of  the  draft  which  they  had  accepted  before 
the  bankniptcy,  leaving  A.  Haiti  to  prove  as  a  creditor. 
That  depends  entirely  on  the  construction  which  this 

(a)  Before  Lord  CampbtU  C.  J.,  Coleridgt  and  li't^A^waM  Jg. 
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1854.  Court  will  put  upon  the  mercantile  documents.  These 
P£,,j,£,L  leave  it  a  question,  whether  the  sale  was  by  A.  RalU  §• 
Alexander  ^^'  ^^  Spencer  Ashlin  tf  Co.,  and  then  a  subsequent  sale 
by  Spencer  Ashlin  8f  Co.  to  J.  R.  tf  J.  Alexander,  so  that 
Spencer  Ashlin  Sf  Co.  stood  in  the  relation  of  purchaser 
to  A.  Ralli  ^  Co.  and  of  vendor  Xo  J.  R.^  J.  Alexander; 
or  whether  it  was  a  sale  by  A.  Ralli  ^  Co.  to  J.  R.  if  J. 
Alexander  through  Spencer  Ashlin  if  Co.  as  an  agent. 
Whichever  be  the  case,  stoppage  in  transitu,  on  which 
A»  Ralli  if  Co.  and  J.  R.  ^  J.  Alexander  at  first  rested 
their  case,  is  out  of  the  question.  On  the  first  suppo- 
sition, that  J.  R.  if  J.  Alexander  were  the  vendees,  the 
vendees  have  not  failed ;  and  stoppage  in  transitu  is  a 
right  which  arises  only  on  the  failure  of  the  vendee; 
mimshurst  V.  Bowher  (a).  On  the  second  supposition, 
that  Spencer  Ashlin  ^  Co.  was  the  vendee,  he  has  failed, 
and  A.  Ralli  8f  Co.  had  a  prima  facie  right  to  stop  in 
transitu ;  but,  before  it  was  exercised,  the  bill  of  lading 
had  been  bona  fide  transferred  to  J.  R.  if  J.  Alexander, 
for  value;  and  that  put  an  end  to  the  right;  Zdckbarrow 
V.  Mason  (b).  In  either  point  of  view,  therefore,  the 
stoppage  in  October  1851  was  wrongful:  J.  R.  if  J. 
Alexander  might,  at  that  time,  have  maintained  trover 
or  detinue  for  the  cargo ;  and  the  payment  by  them  to 
A.  RalU  if  Co.  to  get  the  cargo  was  in  their  own  wrong. 
When  it  is  thus  understood,  the  case  comes  to  be,  that 
J.  R.  ^  J.  Alexander  have,  without  any  authority 
express  or  implied  by  law,  paid  to  A.  Ralli  a  debt 
owing  to  him  from  Spencer  Ashlin  if  Co.,  and  cannot 
now  set  oflp  that  payment  against  their  own  debt  to  that 

(a)  1  M.^  G,  882,  in  Eich.  Ch.,  rererring  tlie  judgment  of  C.  P.  in 
mbrnthnrit  w,  Bowker,  2M.^  G.  792. 
ib)  3  T,  R,  63.     See  notes  to  S.  C.  in  I  Smith*s  Lead,  Co.  431. 
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firm.     The  defendants  now  say  that  the  sale  was  from        1854. 

A.  Ram  §•  Co.  to  J.  R,  §•  J*  Alexander^  who  still  remained      pe^nbll 

debtors  to  A.  RallU  notwithstanding  thjit  the  draft  had    xix^ah^^vu 

been  accepted;  and  that,  in  some  way  or  other,  the 

consideration  for  accepting  the  draft  has  failed.     But 

the  conduct  of  Al.  RalU  Sf  Co.  and  J.  R.  ^  J.  Alexander 

at  the  time  of  the  attempted  stoppage  is  strong  evidence 

that  the  transaction  really  was  one  of  sale  by  A.  RaUi 

jT  C!9«  to  Spencer  Ashlin  if  Co.     J.  R.  tf  J.  Alexander,  in 

their  letter  to  their  Falmouth  agent,  on  11th  October^  say : 

«*  We  hold  the  bill  of  lading  endorsed  by  RalU  §•  Co. ;  but 

we  understand  they  have  some  dispute  with  the  original 

purchasers  of  the  cargo."    And  A.  RalU  8f  Co.  writing 

to  the  captain  to  stop  the  cargo,  say  it  is  **  on  account 

of  the  bankruptcy  of  your  cargo's  buyer."    This  shews 

that  the  parties,  who  knew  best,  both  considered  Spencer 

AmKUh  §f  Co.  the  purchasers.     And  this  was  not  a  new 

idea ;  for  A.  RalU  Sf  Co.,  at  the  time  of  the  sale,  debited 

Spencer  Ashlin  Sf  Co.  in  their  books,  and  made  out  an 

invoice  to  them  as  purchasers.      And  Spencer  Ashlin 

Sf  Co.  request  J.  R.  Sf  R.  Alexander  that  the  bill  may 

be  made  payable  at  a  banker's,  as  it  ^^facilitates  our 

discounting  the  bill :"  and,  though  the  bill  had  already 

been  accepted  before  J.  R.  Sf  J.  Alexander  received  this 

request,  they  promise  to  observe  it  in  future;  so  that  it 

is  clear  that  the  bill  was  intended  by  both  drawer  and 

acceptor  to  be  negotiated  by  Spencer  AshUn  ^  Co.,  and 

to  be  their  property,  and  was  not  sent  merely  to  be 

handed  over  by  them  to  A.  RalU  Sf  Co.     Against  thb  is 

to  be  set  the  form  of  the  advice  note,  which,  being  a 

lithographed  form  used  by  Spencer  Ashlin  §f  Co.  in  all 

their  transactions,  is  expressed  as  if  they  were  brokers 

buying  for  a  principal ;  and  the  language  of  the  order 
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1854.  ofJ.R.8f  J.  Alexander^  and  of  the  ia voice  sent  to  them, 
P£mtELL  which  state  that  it  was  a  purchase  on  account  otJ.IL 
A.LB3CANDER.  S"  •^'  ^^OTuler.  But  this  is  merely  verbal  criticism ; 
the  substance  shews  that  it  was  a  sale  and  subsale; 
indeed,  if  it  were  otherwise,  there  would  have  been  a 
gross  fraud  in  Spencer  Ashlin  Sf  Co.  in  charging  an 
advanced  price.  Had  all  the  parties  continued  solvent, 
A.  RdOi  ff  Co.  could  not  have  sued  J.ILSf  J.  Alexander ; 
nor  could  J.  R.  if  J.  Alexander  have  resisted  an  action 
by  Spencer  AshUn  %  Co. ;  for,  whenever  a  purchase  is 
made  on  behalf  of  a  foreign  merchant,  credit  is  neces- 
sarily given  exclusively  to  the  home  merchant,  who  is  a 
vendor  to  the  foreigner,  though  adding  a  commission ; 
Smyth  V.  Anderson  (a),  Paterson  v.  Gandaseqm  (A), 
Thomson  v.  Davenport  (c).  Ireland  is,  like  Scotland^ 
a  foreign  country  within  the  meaning  of  this  rule. 

Bomll,  contra.  The  case  very  much  depends  upon 
the  question  whether  Spencer  Ashlin  Sf  Co.  were  pur- 
chasers from  A.  RalU  Sf  Co.,  or  merely  brokers  making 
a  contract  for  them.  As  to  that,  the  documents  are 
produced;  and  they  must  speak  for  themselves.  In  the 
written  contract,  on  3d  September,  Spencer  Ashlin  Sf  Co. 
state  that  the  cargo  is  **  Sold  by  order  and  for  account 
of  Messrs.  Antonio  RalU  Sf  Co.  To  our  principals ;"  and 
they  charge  the  sellers  two  per  cent  commission.  And 
it  was  perfectly  true  that  they  had  principals ;  for  J.  R. 
8fJ.  Alexander  had  given  them  an  order,  on  28th  August, 
^  to  take  for  us  two  cargoes  of  Ibraila.^  This  is  not  an 
offer  to  buy  from  Spencer  Ashlin  Sf  Co.  as  vendors,  but 
an  order  to  that  firm  to  buy  as  agents  for  them ;  and  so 

(a)  7  Com.  B.  21.  (h)   15  Eatt,  62. 

(c)  9  ^.  if  r.  78. 
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Spencer  AshUn  if  Co.  understood  it;  for,  in  the  letter  of  i854. 
l8t  September,  they  vrrite,  "  We  have  been  unable  to  ps^y^LL 
purchase  anything  more  today  in  execution  of  your  ^^gxAViDEa- 
order."  And,  on  the  same  day  on  which  they  send 
A.  Ram  %  Co.  the  advice  note  stating  that  they  had 
sold  the  caigo  for  him  to  their  principals  at  24/6,  they 
write  to  J.  KSf  J.  Alexander^  « to  advise  having  pur- 
chased for  your  account  the  cargo  of  Bulgarian  Indian 
com  per  Cleopatra  at  24/9  per  quarter  C.  F.  &  L,  which 
is  3d!,  per  quarter  over  your  limit  for  IbraUa,  but  is 
propordonably  cheaper:"  and  in  a  postscript  they  tell 
who  was  the  seller:  **A.  RalU  Sf  Co.  is  one  of  our  best 
sellers."  A.  RalU  tf  Co.,  in  their  books  and  in  the 
invoice,  debit  Spencer  AshUn  t[  Co.:  but  they  debit 
them  with  the  price  after  deducting  two  per  cent  com- 
mission ;  and  the  letter  of  indemnity  explains  how  that 
was.  One  per  cent,  was  for  a  commission  of  guarantee ; 
the  other  one  per  cent,  though  this  is  not  expressly 
stated,  must  have  been  the  commission  on  an  ordinary 
sale.  It  was  quite  natural  that  the  vendor  should  debit 
the  del  credere  broker.  In  the  written  points  delivered 
it  is  said  that,  because  Spencer  AshUn  §•  Co.  represented 
to  J.  R.  tf  J.  Alexander  that  they  had  bought  at  24/9, 
whereas  in  truth  they  had  bought  at  24/6,  the  action  is 
undefended  as  to  the  extra  Sd.  But  such  a  representa- 
tion was  a  fraud.  [  Wxghtman  J.  In  the  case  as  you 
put  it,  that  Spencer  AshUn  §•  Co.  were  agents  for  J.  R. 
Sf  J.  Alexander,  they  might  have  said  "  We  have  bought 
at  24/6,  which  together  with  our  commission  of  one  per 
cent  makes  it  equal  to  24/9;"  and  that  would  have 
produced  the  same  money  result]  It  might  be  so:  but 
the  account  is  not  so  made  out  But,  in  whatever  way 
that  extra  3d.  may  be  explained,  the  transaction  is  one 
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1854.  of  a  broker  del  credere;  and  the  fact  that  an  agent  has 
P£nnell'  *  ^^^  credere  commission  does  not  aifect  the  right  of  the 
Alsxanobb  pri'^cipal  to  enforce  the  contract ;  Story  on  Agency^ 
s.  420.  [Lord  Campbell  C.  J.  But  does  not  the  prin- 
cipal, by  taking  a  del  credere  engagement  from  an  agent, 
authorize  that  agent  to  get  payment  from  the  other 
principal  in  any  way  he  pleases?  And,  if  so,  might  not 
Spencer  Ashlin  8f  Co.,  even  if  only  del  credere  agents, 
still  take  the  bill  ?]  If  they  were  authorized  to  take  a 
bill,  the  bill  would  belong  to  the  vendors  A.  Ralli  jf  Co., 
not  to  the  assignees  of  the  bankrupt  factor ;  Ex  parte 
Dumas  (a),  Scott  v.  Surman  (A).  Supposing  that  a  mer- 
chant in  Ireland  is  to  be  considered  a  foreign  principal, 
the  mercantile  rule  of  giving  credit  exclusively  to  the 
home  agent  is  for  the  benefit  of  the  vendor  not  of  the 
agent:  but  in  Thomson  v.  Davenport {c)  the  vendor 
recovered  against  the  principal  though  resident  in 
Scotland.  The  correspondence  after  the  stoppage  of 
Spencer  Ashlin  tf  Co.  ought  not  to  have  much  weight. 
The  parties  then  were  seeking  how  they  might  best  save 
their  money;  and  they  by  mistake  thought  that  they 
could  stop  in  transitu.  They  did,  no  doubt,  by  their 
conduct  make  evidence*  that  the  sale  was  to  Spencer 
AshKn  jr  Co. ;  and,  if  there  had  been  no  other  evidence, 
that  should  have  prevailed:  but  the  real  transaction 
appears* 

(He  admitted  that  the  averment  that  the  bill  was  not 
to  be  negotiated  was  not  proved,  but  prayed  leave  to 
amend  under  the  power  reserved  in  the  case.  Some 
discussion  ensued  as  to  the  manner  in  which  the  plea 

(a)  1  AUu  232.  (h)    fTiUeM,  400. 

(O  9  B.^C.  78. 
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dioold  be  amended ;  altimately  it  was  amended  as  stated,        1854. 
ante,  p.  284.)  Ps,ik>ll 


BramweU,  in  reply.  As  the  plea  is  now  amended, 
the  case  seems  to  be  put  in  some  sach  way  as  this: 
though  the  bill  was  given  to  Spencer  AshUn  jr  Co.  that 
he  might  discount  it,  and  though  he,  whilst  sui  jurist 
might  lawfully  use  it  as  his  own,  yet  as  soon  as  he  &iled 
there  arose  a  trust  for  A.  RalU  tf  Co.  But  that  is  not 
law.  When  a  sale  is  made  by  an  agent  for  a  bill  which 
he  holds  in  trust  to  hand  over  to  his  principal  in  specie5 
or  to  apply  it  to  any  special  purpose,  then,  on  the  agent's 
bankruptcy,  the  bill  does  not  pass  to  the  assignees, 
except  as  being  in  the  order  and  disposition  of  the 
bankrupt;  and  on  that  point  of  order  and  disposition  the 
earmarking  of  the  bill  is  most  material ;  that  is  the  prin- 
ciple of  Ex  parte  Dumas  (a)  and  Scott  v.  Surman  (6). 
But  in  the  present  case  the  bill  was  expressly  given  for 
the  purpose  of  being  discounted :  it  belonged  to  Spencer 
AshSn  jr  Co.  till  their  failure,  and  then  passed  to  the 
assignees,  who  must  recover  on  it  unless  the  considera- 
tion has  fiiiled.  As  to  that,  the  residence  of  J.  R,  jr  «^* 
Alexander  in  Ireland  is  most  material.  It  is  the  universal 
custom  that,  in  dealings  by  a  commission  merchant  for  a 
foreign  constituent,  credit  is  exclusively  given  to  the 
commission  merchant:  and  this  is  done,  not  merely 
because  the  home  vendor  will  not  trust  the  foreigner, 
but  because  the  foreigner  desires  to  be  able  to  pay  his 
correspondent  as  may  be  convenient,  which  he  could 
not  safely   do   if  his  own   credit   were  pledged.      In 

(a)  1  jiik.  232.  (6)   WiB^  400. 


▼. 
Alexandib. 
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1854.  Poirier  v.  MarrU  (a)  Crompton  J.  explains  this.  He 
Pbjinbll  ^y^  •  "  There  are  very  many  mercantile  cases  in  which 
Alexander.  *  Person  is  employed  as  an  agent  to  buy,  but  without 
any  authority  to  pledge  his  principal's  credit  In  the 
ordinary  case  of  a  Liverpool  merchant  purchasing  cotton 
at  New  Orleansy  the  constant  custom  is  to  write  to  his 
correspondents  there  to  buy  cotton  for  him  on  commis- 
sion. The  New  Orleans  house  buy  as  the  Liverpool 
merchant's  agents ;  they  charge  him  the  cost  price  and 
a  commission  for  buying  the  cotton  for  him ;  but  they 
cannot  pledge  his  credit  for  the  cotton.  They  must 
buy  it  on  their  own  credit,  or  pay  for  it  out  of  their 
own  funds.'*  Now,  if  a  London  merchant  acting  for  a 
Landondetry  house  is  in  the  same  position  as  a  New 
Orleans  house  acting  for  a  Liverpool  one,  every  document 
in  this  case  is  explained  at  once.  Spencer  AshUn  ff  Co. 
were  buying  as  agents  for  J.  R.  ^  J.  Alexander;  and 
they  charged  them  the  cost  price,  adding  a  commission 
of  M.  per  quarter;  but  they  had  no  authority  to  pledge 
the  credit  of  J.  B.  tf  J.  Alexander;  and  they  did  not  do 
so.  The  com  was  obtained  on  Spencer  AshUn  ^  Co.*s 
own  credit:  A.  RalH  jr  Co.  properly  debited  them  with 
the  price ;  and  J.  R.  %  J.  Alexander^  who  were  debtors 
to  Spencer  Ashlin  8f  Co.y  properly  accepted  their  draft, 
which  they  must  now  pay  to  their  assignees. 

Cur.  adv.  vult 

Lord  Campbbll  C.  J.,  on  a  subsequent  day  in  this 
term  {January  31st),  delivered  the  judgment  of  the 
Court. 

(a)  iB.^B.  89.  101.     See  WUmoh  v.  Zulueta,  14  Q.  B,  405. 
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We  are  of  opinion  that  the  plaintifi  are  entitled  to  1354. 
recover.  If  this  decision  operates  a  hardship  upon  pbmwiu. 
Antamo  BalK,  who  has  indemnified  the  defendants^  he 
has  himself  to  blame  for  entries  in  his  books,  and  letters 
written  by  him,  giving  an  untrue  account  of  the  trans- 
action out  of  which  the  bill  of  exchange  declared  upon 
originated.  'Hie  question  is,  whether  we  are  to  consider 
that  the  cargo  of  the  Cleapaira  was  sold  by  him  to  the 
defendants  through  AshUn  as  his  agent,  or  that  he  sold 
the  cargo  to  AMm,  and  that  AMin  resold  it  to  the 
defendants. 

Upon  the  former  supposition,  the  fourth  plea  would 
be  established ;  and,  the  bill  accepted  by  the  defendants 
for  the  cargo  of  the  Cleapaira  remaining  in  AshHn^s 
hands  down  to  the  time  of  his  bankruptcy,  the  pro* 
perty  in  it  would  not  vest  in  his  assignees,  as  he  held 
it  only  as  trustee  for  BalK,  nor  could  the  assignees 
recover  the  price  of  the  com  as  for  goods  sold  and 
ddiv^ed.  The  plainti£b  indeed  have  said  that,  as  to 
the  difference  between  the  24/6  and  24/9  a  quarter,  this 
is  an  undefended  action ;  but,  although  RaOi  might  not 
be  entitled  to  recover  more  than  at  the  rate  of  24/6,  if 
the  com  never  was  the  property  of  AshHn  his  assignees 
cannot  sue  for  any  part  of  the  price  of  it ;  for  the  firaud 
which  he  perpetrated  in  charging  the  defendants  a 
higher  price  than  that  at  which  he  had  purchased  as 
their  agent  could  vest  no  right  of  action  in  his 
assignees. 

On  the  other  hand,  if  this  was  a  sale  by  RaOi  to 
Askim  and  by  AshHn  to  the  defendants,  the  fourth  plea 
is  not  supported;  there  was  no  right  to  stop  in  transitu, 
on  AshlnCs  insolvency,  after  the  resale  and  the  bill  of 
lading  had  been  indorsted  to  the  defendants;  and  the 
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jg54^       assignees    are   entitled    to    recover   on    the    bill    of 

P.hn«.l'  exchange. 

▼•  In  coroinir  to  the  conclusion  that  this  was  a  sale  by 

Albxakdeb.  ^  ^ 

JtaUi  to  Ashlm^  we  wish  it  to  be  understood  that  in  this 
case  we  attach  no  weight  to  the  circumstance  that  the 
defendants  resided  at  Londonderry^  and  for  some  pur- 
poses might  be  regarded  as  foreigners.  We  do  not 
think  that  the  class  of  cases  headed  by  Paterson  v. 
Gandesequi  (a)  have  any  application  to  such  a  dealing; 
and  we  should  have  arrived  at  the  same  conclusion  bad 
the  defendants  resided  at  Ptymouth  or  Newcastk  upon 
Tym.  We  are  influenced  by  the  written  documents 
evidencing  the  transaction^  which,  we  think,  satisfactorily 
shew  that  RaUi  treated  AMm  as  the  purchaser  of  the 
com,  and  looked  to  him  exclusively  for  payment 
AihUn  was  certainly  supposed  by  Ralli  to  be  selling 
the  com  to  a  purchaser  at  the  price  for  which  JtalH 
was  credited,  AshUn  receiving  no  profit  beyond  a  com- 
mission: and  he  made  the  defendants  believe  that  he 
chaiged  no  more  than  the  price  at  which  he  purchased 
in  the  market.  But  still  he  was  considered  by  RaJK  as 
the  purchaser,  and  by  the  defendants  as  the  vendor. 
Although  the  sold  note  in  the  lithographed  form  has 
the  aspect  of  AshUn  being  only  a  broker,  by  ''  our 
principals"  RalU  seems  to  have  understood  AshUn 
himself;  for  in  his  own  books  he  immediately  made 
an  entry  stating  that  AshKn  was  indebted  to  him  for 
the  cargo  of  the  Ckopatroj  in  the  common  form  as  if 
AshUn  had  been  the  purchaser;  and,  along  with  the 
bill  of  lading  and  shipping  documents  connected  with 
the  caif^,  be  sent  to  AshKn  an  invoice  of  which  the 
following  is  d  cdpy. 

(a)  15  Eagt,  G2. 
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'*  Messrs.  8.  Astdin  §•  Co.     London  September  3d,  1861.        1854, 
Bought  of  A.  Ram  8f  Co.  Pennell 

The   cargo  of  Indian  com   per    Cleopatra^  Captain    albxandee. 
SaSaris  @  Ghiacetti,  as  per  bill  of  lading  dated  10th 
Jufy, 
14,000  kilosI.com  at  816^«»-  per  100  qurs., 

equal  to  1715f  quarters,  at  24/6  per 

quarter  C.  F.  &  L  £2101  12  10 

Charges. 
Freight  on  1715f  quarters  at 

9/3  per  quarter £793     9    6 

Gratuity..... 16    0    0 


808     9     6 
Advance  to  captain  @  Ohiacetti  200    0    0 


608     9     6 


1493     3    4 
Commission  2  per  cent ....       42    0    8 

'E.E.    A.R8fCo.  £1451     2     8'' 


AshUny  in  writing  to  defendants  and  sending  them  the 
bill  of  lading  and  shipping  documents,  does  state,  and 
state  falsely,  that  he  had  purchased  the  cargo  of  the 
Cleopatra  on  their  account  at  24/9  the  quarter;  and,  by 
his  invoice  making  the  price  to  amount  to  15257. 16«.  3(7., 
he  represents  that  the  cargo  was  bought  by  order  and 
for  account  of  J.  R.  ^  J.  Alexander  ;  but  even  then  he 
acts  as  a  principal;  for  he  desires  them  to  make  the  bill 
he  drew  against  the  cargo  of  the  Cleopatra  "  payable  at 
a  banker's,  as,"  he  says,  *'  this  is  sometimes  looked  to, 
and  fieu:ilitates  our  discounting  the  bill." 

RalKs  subsequent  conduct  and  declarations  clearly 
indicate  that  he  had  sold  the  cargo  of  the  Cleopatra  to 
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1854.        AshUn;  for,  Ashlin  having  stopped  payment  while  the 

Peknell      Cleopatra  with  the  cargo  on  board  was  at  Falmouth  on 

Alexamdsb.   ^^^  ^*y  ^o  Londanderryy  Ralti  stopped   the  cargo  in 

transitu  on  the  ground  of  the  insolvency  of  Ashlin,  whom 

he  treated  as  the  purchaser. 

The  defendants  in  this  stage  of  the  transaction  repre- 
sent themselves  as  the  purchasers  from  Ashlin,  not  from 
BalU;  for  in  their  letter  of  11th  October  1851  to  Lash- 
broohe  they  say:  "  We  hold  the  bill  of  lading  indorsed 
by  RaUi  ^  Co.;  but  we  understand  they  have  some 
dispute  vrith  the  original  purchasers  of  the  cargo  i**  and, 
in  their  letter  of  the  same  date  to  Ralli,  they  say :  "  We 
are  today  in  receipt  of  a  letter  fr*om  Ashlin  Sf  Co.,  fix>m 
whom  we  bought  the  cargo  of  com  per  CleopatraJ^  They 
then  go  on  to  deny  RalWs  right  to  stop  in  transitu,  they 
having  purchased  from  AshUn* 

The  subsequent  arrangement  between  the  defendants 
and  Main,  by  which  they  were  allowed  to  receive  the 
cargo,  paying  him  at  the  rate  of  24/6  a  quarter,  and  he 
indemnifying  them  from  their  liability  on  the  acceptance 
and  against  any  demand  of  Ashlin,  or  his  assignees,  could 
not  prejudice  the  rights  of  the  assignees  if  the  cargo  had 
been  sold  by  Ralli  to  AshUn. 

Upon  the  whole,  we  are  of  opinion  that  the  defendants 
are  liable  in  this  action,  and  that  BalU,  paying  the 
amount  of  the  bill  under  his  guarantie,  must  be  con- 
tented to  take  a  dividend,  under  the  fiat  against  AshUn, 
along  with  Ashhn's  other  creditors. 

Judgment  for  the  plaintifis. 
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MowATT  against  Lord  Londesborough. 

ASSUMPSIT  (declaration  of  14  November  1849)  for  Theprorttioiid 

10,000/.  for  money  had  and  received,  money  lent,  projected  nil- 

interest,  and  on  an  account  stated.  medc^^^tti, 

stating  that 
they  bad  made 
arrangeiiiguU  with  the  5L  Company  securing  important  advantages  to  the  prqfected  Con* 
paay,  which  jostifed  the  directors  in  asserting  that  their  proprietors  would  be  insured  acainst 
ion,  and  in  proceeding  to  Parliament,  and  adding,  **  in  the  event  of  the  Act  not  oeing 
olytained,  the  directors  undertake  to  return  the  whole  of  the  deposits  without  deductioo.** 

Thb  circular  coming  to  plaintiff's  knowledge,  he  applied,  m  writing,  for  shares :  the 
direetors,  in  a  written  answer,  inclosing  the  circular,  statea  that  shares  were  allotted  to  him ; 
that  he  most  pay  the  deposit  by  a  day  named ;  and,  on  his  doinf  so  and  presenting  the 
latter,  a  receipt  would  be  given  him,  which  would  be  exchanged  ror  scrip  on  his  executing 
the  Pariianientary  contract  and  subscribers*  agreement  He  paid  the  deposit,  got  the 
receipt,  executed  the  contract  and  agreement,  and  got  the  scrip. 

The  agreement  was  a  deed,  prepared  before  tM  issuing  of  the  circular,  in  two  parts : 
the  subscribing  shareholders  of  the  first  part,  and  two  trustees  of  the  second.  The  sub- 
scribers agreed  with  the  trustees  to  form  a  Company ;  and  the  ordinary  powers,  including 
those  necessary  for  obtaining  an  Act,  were  given  to  the  provisional  directors ;  and  it  was 
agreed  that  such  (firectors  should  be  indemaified  in  respect  of  all  acts  done  in  pursuance 
of  their  powers,  and  should,  out  of  the  funds  of  the  Company,  reimburse  themselTes  all 
expenses  incident  thereto :  that  the  subscribers  should  make  deposits ;  that  Uie  directors 
might  apply  the  funds  for  the  purpose  of  the  undertaking  as  they  should  think  expedient ; 
thu,  whether  the  Act  should  be  obtained  or  not,  the  subscribing  shareholders  would  in- 
deminify  the  provisional  directors  all  expeoces  incurred  by  them  in  executing  their  powers. 

No  Act  was  obtained :  and  the  S.  Company  made  no  payment.  The  directors  expended 
part  of  the  fund,  raised  by  the  deposits,  in  expences  bona  fide  incurred  in  attempting  to 
obtain  the  Act 

On  an  action  for  money  had  and  received,  brought  by  plaintiff  against  a  provisional 
director  who  was  a  party  to  the  circular  and  subsequent  proceedings:  Held,  that  such 
action  lay  for  the  whole  deposit  without  deduction,  on  the  undertaking  to  return  ;  for  that 
the  contract  embodying  such  undertaking  was:  (I)  not  merged  in  tne  subscribers*  deed, 
which  was  between  other  parties,  and  for  other  purposes ;  (2)  not  superseded  by  such  deed, 
or  oontrouled  by  the  clause  of  indemnity  therein  ;  the  execution  of  the  deed  being  an  act 
done  in  the  performance  of  the  original  contract  in  consideration  of  the  directors  under- 
taking to  return  the  deposit 

H^d,  also,  that  the  contract  being  made  up  of  the  written  correspondence  and  the  acts 
of  the  plaintiff,  was  not  wholly  in  writing,  and  required  no  stamp. 

Before  action  brought  plaintiff  wrote  to  defendant  stating  that  he  claimed  interest  from 
a  ume  named,  which  was  earlier  than  the  date  of  his  demand,  and  not  stating  to  what  time 
he  claimed  it:  Held  a  sufficient  compliance  with  stat  3  &  4  If.  4.  c.  4*2.  «.  28.,  so  as  to 
entitle  the  jury  to  give  interest  from  the  date  of  the  demand  to  the  time  of  payment  of  the 
principaL 

After  the  scrip  was  obtained  as  above,  the  secretary  of  the  Company  explained  to  plaintiff 
that  the  reaaon  of  the  directors  issuing  the  circular  was  that  they  had  a  guarantie  from  the 
S.  Company  against  all  expeni-es ;  and  he  afterwards  wrote  to  plaintiff,  inclosing  the  cir- 
cular, and  stating  that  the  guarantie  of  the  directors  for  the  return  of  deposiu  was  made  in 
of  one  they  had  received  from  the  5.  Company.     Plainuff  then  agreed  to  take 
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more  shares, 
and  received 
a  letter  of 
allotment,  as 
before:  but, 
as  to  some  of 
these  last,  he 
named  certain 
persons  to 
whom  the 
shares  were 
allotted,  as  his 
nominees  and 
for  him ;  and 
the  scrip  was 
obtained  bj 
plaintiff  for 
the  whole,  he 
paying  all  the 
deposits,  but 
his  nominees 
only  executing 
the  contract 
mad  agreement 
in  respect  of 
the  shares  in 
their  names. 
Held,  that 
plaintiff  was 
entitled  to 
recover  the 
deposits  as  to 
this  scrip  also ; 
there  being  no 
distinction 
between  the 
different  con- 
tracts as  to 
any  of  the 
above  points. 


Pleas  (of  1  December  1849):  1.  Non  assumpsit- 
Issue  thereon. 

2.  As  to  2000i,  parcel  &c.,  and  the  causes  of  action 
in  respect  of  such  sum,  payment  by  plaintiff  to  defend- 
ant, and  acceptance  and  receipt  by  defendant,  of  2000i. 
in  full  satisfaction  and  discharge.  Replication,  denying 
payment,  acceptance  or  receipt  in  full  satisfaction  &c« 
Issue  thereon. 

The  particulars  of  demand  stated  that  the  action  was 
<«  brought  to  recover  the  sum  of  2200/.,  the  balance  of 
the  deposit  of  2U  2$.  OcL  per  share,  paid  by  the  plaintiff 
upon  2000  shares  in  a  projected  railway  called  2%e 
Dover  and  Deal  Railway  and  Cinque  Ports  Thanet  and 
Coast  Junction,  of  which  the  defendant  was  a  member.'' 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the 
London  Sittings  after  Hilary  Term  1853,  a  verdict  was 
found  for  plaintiff  for  28712.  damages  and  407/.  costs, 
subject  to  a  special  case,  to  be  turned  into  a  special 
verdict  upon  the  application  of  either  party,  upon  the 
facts  to  be  stated ;  the  Court  to  have  power  to  amend 
and  to  dictate  the  terms  of  the  special  verdict,  inserting 
such  inferences  of  fact  as  they  may  think  proper  to 
draw.  The  case  as  stated,  so  far  as  is  material  to  the 
points  decided,  was  as  follows. 

The  defendant,  at  the  time  of  the  transactions  which 
form  the  subject  of  this  action,  bore  the  name  of  Lord 
Albert  Conyngham  ;  he  subsequently  assumed  the  name 
of  Denison;  and,  during  the  pending  of  this  action, 
was  raised  to  the  peerage  by  the  title  of  Baron  Londes- 
borough. 

In  October  1845,  a  projected  company,  called  The 
Dover  and  Deal  Railway  and  Cinque  Ports  Thanet  and 
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Coasi  Junction  Company^  was  fonned  and  provisionally 
regbtered  for  the  purpose  of  obtaining  an  Act  of  Parlia- 
ment to  enable  the  said  Company  to  construct  a  railway 
from  Dooer  to  Deal^  by  means  of  a  capital  of  180,000t, 
to  be  raised  by  subscription  in  9000  shares  of  201  each; 
whereupon  a  deposit  of  2/.  2s.  per  share  was  to  be 
made.  And  divers  persons,  of  whom  the  now  defendant 
was  one,  became  members  of  the  provisional  committee, 
and  also  of  the  managing  committee,  and  provisional 
directors  of  the  said  Company. 

During  the  latter  part  of  1845,  and  early  part  of 
January  1846,  negotiations  were  going  on,  between  the 
defendant  and  the  said  members  of  the  managing  com- 
mittee of  the  said  projected  railway  Company  and  The 
South  Eattem  Railway  Companyy  which  resulted,  in 
January  1846,  in  the  latter  Company,  through  their 
chairman,  (for  the  purpose  of  encouraging  the  said  pro- 
jected Company  to  proceed,  and  of  inducing  persons 
to  subscribe  thereto)  agreeing  with  the  said  managing 
committee,  that,  if  the  managing  committee  would  not 
abandon  their  project,  but  would  proceed  therewith,  and 
apply  to  Parliament  for  an  Act  to  authorize  the  making 
of  the  said  railway,  and  would  hand  over  the  said  scheme 
to  the  said  South  Eastern  Railway  Company  in  the  event 
of  an  Act  being  obtained,  The  South  Eastern  Railway 
Company  wovldi  in  the  event  of  the  application  to  Parlia- 
ment failing,  insure  The  Dover  and  Deal  Company  Sigainst 
any  loss  which  might  be  caused  to  the  said  Company  by 
such  rejection,  and  would  defray  and  pay  all  expenses 
which  should  be  incurred  by  them  in  endeavouring  to 
obtain  the  Act  of  Parliament,  and  supply  them  with 
money  to  return  the  deposits  on  shares ;  and  would,  in 
the  event  of  the  Act  being  obtained,  allot  to  the  i>ro- 
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„..        pnetorB  o^  •*  gbares  »  *'" 

^^^*-  1   :«  tliat  Company,  snw 

—r  stock  in  tt»^  "^  ,  bad  been 

^^°r      B«a«H.y  Con^r"-      ^^  projected  Coinp«^y  V.«i 

»°^^°""^*      sabscribed  for  before  ^  ^f  tbe  «> 

and  the  res  comtnunicatca  ^^^ 

Baa«ay  ^^^P"?  "trcular  letter,  stat^  ^J^'^^j^ 
3,d  the  form  of  a  c«cu  ^^^^^  ^"^^  to 

Company.  «°^  7^'        -,„  the  said  projected  ^     »- 

of  defendant,  that 

J    Deal    Baxhcay^    '» 

24th  J«n««n^  ^^^' ,.  „  ,o«  the  accotnpan,i»g  le^ 
..Sir-In  forwarding  you  v  ^»t  ,hey 

\   the  directors  desire  to  e  V  ^^ 

of  allotment,  the  a  ^j^^^i  tne 

A^Uved  issuing  any  sn         .        tecncomphea 
bave  deiayeo  „f  Parliament  nave  u^        -^x.  The 

^Uh.  and  ^^'^^  Company,  ^«^«1  ^^  ^.teaU 

S-'"  ^-^  "^'nirectors  have  nov.  the^ 
,  conclusion.    The  ents  v.ith  Tl>e 

satisfaction  in  sutingiha^        ^^^^^^^^.  ,,a  tbe,  .^ 

Ea^  C<^^-y  ""^'iX^  that  the  Company  -^^ 
fallv  j«8ti6ed  in  assertmg  t  .^  proprietary 

against  loss;  and,  mth 
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liSKAMnsmTheSamihEasieni  Railway  will  be  allotted 

to  the  proprieton  in  lieu  of  stock  in   this  Company. 

The  dixectorsy  in  making  this  announcement,  feel  that 

die  a£Euzs  of  the  Company,  as  now  settled,  are  on  such 

a  bans  as  to  secure  important  adrantages  to  its  |vo- 

pfieton^  and  to  warrant  the  directcns  in  proceeding  to 

Fviiaiiient  with  the  undertaking  with  every  expectatioii 

orauccesBL 

^  In  the  erent  of  the  Act  not  being  obtained,  the 

diieetacs  undertake  to  return  the  whole  of  the  deposits 

without  deduction. 

«By  order.    S.  P.  Hooky  i  ^  .      ^  .,  . 

^   r^  r^  >  Jomt  Solicitors." 

G.  7.  Tkompsany  J 

The  case  then  set  out  two  letters  firom  Mr.  Hw^, 
dated  23d  and  24th  January  1846,  to  Doctor  ElUotty  a 
friend  of  plaintiff,  each  inclosing  a  copy  of  the  above 
areolar,  recommending  the  scheme,  stating  that  the 
Company  had  ''a  guarantee  with  The  Sauik  Eastern 
Cnmpamy  s^inst  all  actioDs,"  and  offering  to  allot  shares 
to  Doctor  EiHoti  and  his  friends. 

On  or  about  26th  January  1846,  these  two  letters, 
with  their  two  inclosures,  were  shewn  by  Doctor  Elliott 
to  plaintiff,  who  thereupon  authorized  Doctor  Elliott  to 
^>ply  for  500  shares  in  the  said  projected  Company  on 
plaintiff's  behalf  Dr.  Elliott  accordingly  applied  to  Mr. 
Hook  for  500  shares  on  behalf  of  plaintiff.  And,  sub- 
sequently to  such  application,  and  shortly  after  the  sttd 
meeting  of  24th  January  1846,  the  following  letter  of 
aUotment,  together  with  a  printed  copy  of  the  said 
circular  letter  above  set  forth,  was  forwarded  to  the 
plaintiff  by  the  secretary  of  the  Company,  acting  by  the 
authority  of  defendant  and  the  other  members  of  the 
said  managing  committee. 
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^  Dover  and  Deal  Railway^  registered  provisionally. 

''500  shares.  Deposit  22.  2s.  per  share,  105021 

**No.  1. 

"  Na  7,  Coleman  Street,  London,  24th  January,  1846. 

**  Sir,  1  have  to  inform  you  that  the  provisional  direc- 
tors have,  on  your  application,  allotted  to  you  500  shares 
in  this  undertaking;  and  that  the  deposit  thereon  must 
be  paid  to  one  of  the  undermentioned  bankers,  on  or 
before  the  29th  instant :  otherwise  the  allotment  will  be 
void.  On  presentation  of  this  letter,  and  payment  of 
the  deposit,  the  bankers  will  give  a  receipt,  which  will 
be  exchanged  for  scrip  on  your  executing  the  Parlia- 
mentary contract  and  subscribers*  agreement. 

**  I  am.  Sir,  your  most  obedient  servant, 

"  J.  M.  Hook,  SecT. 
''  Francis  Mowatt,  Esquire." 

Then  followed  the  names  of  the  firms  of  three  bank^ 
and  a  blank  receipt,  which  was  in  the  form  after  given 
(page  317). 

The  Parliamentary  contract  and  subscribers'  agree- 
ment were  forms  of  deeds  which  were  prepared,  to  be 
executed  by  the  subscribers  to  the  said  provisionally 
registered  Company,  on  or  about  the  day  they  bear  date. 
The  Parliamentary  contract  contains  nothing  material 
to  thb  case  beyond  what  is  also  contained  in  the  sub- 
scrribers'  agreement.  The  subscribers'  agreement  is  as 
follows. 

**  Dover  and  Deal  Railway. 

'*  Subscribers'  agreement 

''  Thb  indenture,  made  the  1st  day  of  January  in  the 
year  of  our  Lord  1846,  between  the  several  persons 
whose  respective  names  and  seals  are  hereunto  sub- 
scribed and  affixed  in  the  schedule  hereto  of  the  one 
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part,  and  mUiam  Brook,  of"  _&c.,  "and  ff^liam 
Frederick  Forrest,  of**  &c.,  "trustees  named  and  ap- 
pointedy  and  who  hereby  agree,  to  act  for  the  purpose 
of  enforcing  and  giving  efiect  to  the  covenants  herein- 
after contained,  of  the  other  part:  witnesseth  that  every 
person,  party  hereto  of  the  first  part,  together  with  the 
persons  who  have  subscribed  their  names  and  affixed 
their  seals,  or  who  may  subscribe  their  names  and  affix 
their  seals,  in  the  schedule  to  one  other  indenture  of  the 
same  date,  tenor,  purport  and  efiect  as  these  presents, 
and  in  which  said  other  indenture  reference  is  made  to 
this  present  indenture,  and  as  concerning  only  the  acts 
and  defaults  of  himself  4md  herself,  respectively,  and  his 
and  her  respective  executors  and  administrators,  doth 
hereby,  for  himself  and  herself  respectively,  and  his  and 
her  respective  heirs,  executors  and  administrators,  cove» 
nant  promise  and  agree  with  and  to  the  said  W.  Brook  and 
W.  F.  Forrest,  their  executors  and  administrators,  in  man- 
ner following;  that  is  to  say:  That  the  several  persons 
parties  hereto  of  the  first  part,  together  with  such  other 
persons  as  aforesaid,  shall  and  will  constitute,  and  they  do 
hereby,  so  far  as  they  lawfully,  can  form  themselves  into, 
a  company,"  &c  (describing  the  undertaking).  Then  fol- 
lowed provisions  as  to  the  title  of  the  Company,  its  capital, 
and  the  shares.  Provisional  directors,  of  whom  defendant 
was  one,  were  appointed.  The  parties  of  the  first  part 
agreed  to  such  acts  as  the  provisional  directors  might 
judge  expedient  for  giving  efiect  to  the  rules,  restricting 
their  liability  to  their  subscription.  Power  was  given 
to  the  directors  to  manage  the  undertaking,  by  having 
surveys  and  estimates  made,  and  notices  served,  and 
agreements  made,  &c. ;  and  taking  measures  for  obtain- 
ing an  Act  or  Acts  of  Parliament.     "That  the  pro- 
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visional  directors  shall  be  fully  indemnified  against  and 
in  respect  of  all  contracts,  arrangements,  acts  and  things 
whatsoever  by  them,  in  pursuance  of  the  powers  and 
provisions  of  these  presents,  entered  into,  made,  done 
and  authorized,  and  they  are  hereby  empowered  to 
retain  and  reimburse  themselves  respectively  out  of  the 
funds  of  the  Company  all  costs,  losses,  damages  and 
expenses  which  they  respectively  may  incur  or  be  put 
to  in  or  about  or  incident  to  all  such  contracts,  arrange- 
ments, acts  and  things."  '^  That  every  subscriber  shall, 
upon  or  in  respect  of  every  share  of  the  said  present 
capital  held  by  him  or  her,  pay  a  deposit  of  2L  2s.  per 
share,  at  or  before  the  time  of  subscribing  these  presents : 
but,  until  the  proposed  Act  or  Acts  of  Parliament  shall 
have  been  obtained,  no  further  deposit  or  sum  shall  be 
called  for,  except  in  the  event  and  for  the  purposes  herein* 
after  expressed:  and  that  no  sum  exceeding  5L  per  share 
of  the  capital  of  the  said  Company  shall  be  applied  in 
or  towards  the  expenses  of  the  proposed  application  to 
Parliament  That  it  shall  be  distincdy  provided  in  such 
Act  or  Acts  of  Parliament  that  no  call  shall  be  made 
upon  the  subscriberB  to  the  said  undertaking,  or  any  of 
them,  which  shall  exceed  the  sum  of  2/.  per  share  at 
any  one  time;  and  also  not  more  than  four  calls  shall 
be  made  in  any  one  year:  and  that  there  shall  be  an 
interval  of  three  months  at  least  between  the  calls." 
The  directors  were  empowered  to  apply  the  funds  for 
the  purposes  of  the  undertaking,  in  such  manner  and  at 
such  times  as  they  should  think  expedient  '^That 
each  and  every  of  the  said  several  persons  parties 
hereto  of  the  first  part  shall  and  will,  within  twenty 
one  days  after  notice  for  that  purpose  in  writing,"  'Muly 
sign,  seal  and  deliver  such  indentures  or  Parliamentary 
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undertakings  or  subscription  contracts,  and  all  such  other 
deeds  and  agreements,  as  shall  from  time  to  time  be 
required  by  the  standing  orders  of  the  Houses  of  Parlia- 
ment respectively,  or  either  of  them,"  or  which  the 
provisional  directors  might  deem  desirable  or  necessary ; 
''and  shall  and  will  at  the  same  time  pay  to  such  per- 
son or  persons  as  the  provisional  directors  shall  appoint 
to  receive  the  same  such  further  rateable  sum  per  share 
(if  any)  as  shall  be  necessary  in  order  to  make  up  any 
proportion  of  the  subscribers'  capital  of  the  said  Com- 
pany which  shall  for  the  time  being  be  required  by  the 
standing  orders  of  the  Houses  of  Parliament  respec- 
tively, or  either  of  them,  to  be  piud  upon  the  execution 
of  such  Parliamentary  undertaking  or  subscription  con- 
tract as  aforesaid,  over  and  above  the  amount  of  the 
deposit;"  "and  shall  and  will,  but  subject  to  the  restric- 
tions and  limitations  hereinafter  contained,  also  duly 
seal  and  deliver  any  other  Parliamentary  undertaking 
or  undertakings,  or  subscription  contract  or  contracts, 
rendered  necessary  by  renewed  application  or  applica- 
tions to  Parliament,"  "  and  pay  such  further  portion  (if 
any)  of  the  subscribed  capital  of  the  said  Company  as 
may  for  the  time  being  be  called  for  by  the  provisional 
directors,  or  may  be  required  by  the  standing  orders 
of  the  Houses  of  Parliament  respectively,  or  either  of 
them ;  the  same  to  be  paid  upon  the  execution  of  any 
such  Parliamentary  undertaking  or  subscription  contract 
respectively."  In  case  of  neglect  to  comply  with  the 
powers  lastly  contained  for  the  execution  of  such  under- 
taking, contract  or  deed,  or  to  make  such  payments,  the 
directors  were  empowered  to  determine  the  interest  of 
the  party  making  default  in  the  undertaking.  ''  That, 
whether  the  sidd  Act  or  Acts  of  Parliament  shall  or 
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shall  not  be  obtained,  the  several  persons^  parties  hereto 
of  the  first  part,  shall  and  will  save  harmless  and  keep 
indemnified  the  provisional  directors,  and  every  indi- 
vidual member  thereof,  firom  and  against  all  costs, 
charges,  damages,  losses  and  expences  which  they  or 
any  or  either  of  them  shall  or  may  incur,  adopt,  sustain, 
be  at  or  be  put  unto,  in  or  about  the  execution  of  the 
trusts,  powers,  directions  and  authorities  committed  to 
them  by  these  presents;  such  costs,  charges,  damages 
and  expences  to  be  respectively  computed,  assessed, 
paid  and  made  good  by  the  said  several  persons,  parties 
hereto  of  the  first  part,  respectively,  and  their  respective 
executors  and  administrators,  rateably,  according  to  the 
amount  of  the  sum  subscribed  by  the  said  several  per- 
sons respectively."  Then  followed  provisions  as  to  the 
abandonment  of  the  undertaking  under  certain  circum- 
stances. The  deed  was  signed  and  sealed  by  Messrs. 
Brook  and  Forrest,  the  trustees. 


The  Schedule  before  referred  to. 


CtirUtian  nniJ 
Surname. 

Desoi^OD. 

PlftMOf 

Abode, 

ii 

II 

Sifiii.taTe. 

i 

Date  of 

WltD«l. 

fltjnvAdJit, 

Lord. 

14  DtvamtkiFe 

£ 

£ 

tin 

)0£fl 

nyngkMm. 

5.  F,  *  B. 

Hook, 

The  deed  above  set  forth  was  executed  by  defendant 
on  27th  January  1846. 

On  28thJaittiai^  1846,  plaintifi"  paid  to  The  Commercial 
Bank  of  London,  being  one  of  the  banks  in  the  letter  of 
allotment  mentioned,  to  an  account  opened  there  by 
the  authority  of  defendant  and  the  rest  of  the  provisional 
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directoTS  of  the  Company^  the  said  deposit  of  2L  2s.  per 
share:  and  plaintiff  received  firom  the  said  bank  the 
following  receipt,  filled  up  in  a  form  printed  at  the  foot 
of  the  letter  of  allotment  as  sent  to  the  plaintiff. 

**  Dover  and  Deal  Railway ^ 
•'  Na  "  January  28th,  1846. 

^^  Received  the  sum  of  I050Z.,  on  account  of  the  pro- 
visional directors  of  the  above  named  Company.  For 
the  Commercial  Bank  oi  London.    A.  G.  Hall.   1050i'* 

The  subscribers*  agreement  above  set  forth  was  exe- 
cuted by  the  plaintiff  in  respect  of  the  said  500  shares 
on  the  29th  January  1846. 

In  the  beginning  oi  February  1846,  Mr.  Hook  applied 
to  plaintiff  to  take  further  shares  in  the  Company,  and 
called  plaintiff's  attention  to  the  printed  circular.  The 
plaintiff  required  some  further  assurance,  and  said  that, 
if  Mr.  Hook  would  bring  him  a  letter  written  by  the 
authority  of  the  directors,  he  would  take]  other  shares. 
Mr.  Hook  promised  to  endeavour  to  do  so,  but  subse- 
quently returned,  and  said  that  the  board  had  broken 
up  for  the  day,  so  that  he  could  not  bring  any  letter 
from  them,  and  handed  the  plaintiff  the  following  letter 
written  by  himself  without  seeing  the  board. 

"  7  Coleman  Street,  3d  February  1849. 

"  Dear  Sir,  Dover  and  Deal  Railway. 

I  enclose  you,  agreeably  to  my  promise,  the  printed 
letter  setting  forth  the  terms  this  Company  has  made 
with  The  South  Eastern  Company,  the  original  of  which 
was  revised,  approved  of  and  passed  by  the  board  of  that 
Company.  I  also  enclose  you  the  announcement  the 
committee  of  this  Company  has  made  to  the  public ;  by 
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which  you  will  observe  the  guarantee  they  give  for  the 
return  of  the  whole  of  the  deposits  in  the  event  of  their 
not  obtaining  an  Act;  which  guarantee  they  have  made 
in  pursuance  of  one  they  have  received  from  The  South 
Eastern  Railway  Company,^    Signed  by  Mr.  Hook. 

In  this  letter  was  enclosed  a  copy  of  the  circular  of 
24th  January  1846.  Plaintiff  then  agreed  to  take  1500 
more  shares:  and,  on  3d  February  1846,  received  a 
letter  of  allotment  for  750  shares  in  the  Company,  to 
the  same  effect,  and  issued  by  the  same  authority,  as  his 
first  mentioned  letter  of  allotment,  accompanied  by 
another  copy  of  the  circular  of  24th  January  1846,  also 
so  issued.  And,  on  the  same  day,  letters  of  allotment 
for  750  other  shares,  of  the  same  effect,  and  issued  by 
the  same  authority,  and  accompanied  by  similar  letters 
also  so  issued,  were  forwarded  to  Messrs.  Elliot^  Fielder 
and  Bamesy  at  the  plaintiff *s  request,  and  as  his  nomi- 
nees, he  not  wishing  to  appear  as  holder  in  his  own 
name  of  so  many  shares. 

On  4th  February  1846,  plaintiff  paid  the  deposit,  on 
the  1500  shares,  of  3150/1,  in  the  same  manner  as  the 
deposit  on  the  first  lot,  and  executed  the  subscribers' 
agreement  in  respect  of  the  750  shares  allotted  to  him ; 
and,  on  the  same  day,  Messrs.  Elliot,  Fielder  and  Barnes 
executed  the  same  in  respect  of  the  750  shares  allotted 
to  them  respectively. 

Upon  the  last  mentioned  execution  of  the  subscriber's 
agreement  by  the  plaintiff,  scrip  certificates  were,  by 
the  authority  of  defendant  and  the  other  members  of  the 
said  managing  committee,  given  to  the  plaintiff  in  ex- 
change for  the  banker's  receipts  of  the  deposit  of  21.  2s. 
each  upon  the  said  500  and  1500  shares. 
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The  form  of  the  scrip  certificates  so  given  was  as 
follows. 


'  Dover  and  Deal  Railway  Company, 
"No.  506  to  510. 

"Rve  shares. 


"  This  is  to  certify  that  the  holder  hereof  is  the 
w  proprietor  of  5  shares  of  20/.  each  in  the  above 
%  undertaking,  on  which  a  deposit  of  2/.  2^.  per  share 
§.  has  been  paid,  subject  to  the  fulfilment  of  the  con- 
3  ditions  of  the  Parliamentary  contract  and  subscribers' 
§•  agreement,  which  have  been  duly  executed  in  respect 
cr  thereof. 

*^  London,  31st  January,  1846. 
"  Albert  Conyngham  "1    Provisional 
'' H.  W.  Beauclerk    J    Directow. 
''J.M.Hook, 

Secretary." 
Before  the  second  lot  of  shares  was  applied  for  by 
plaintifiy  Mr.  Hook  explained  to  plaintiff  the  nature  of 
the  guarantie  given  by  The  South  Eastern  Railway 
Company,  so  far  as  to  say  that  the  reason  of  the 
directors  of  The  Dover  and  Deal  Company  issuing  the 
said  circular  was,  that  they  had  a  guarantie  in  terms 
from  like  South  Eastern  Company  against  all  expences. 

The  whole  of  the  remaining  shares  in  the  projected 
Company  were  allotted  in  like  manner  and  under 
similar  circumstances.  The  scheme  for  the  formation 
of  the  said  Company  was  perfectly  fair  and  bona  fide, 
and  was  only  abandoned  by  reason  of  the  determination 
of  the  group  committee  hereinafter  mentioned.     The 
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Standing  orders  of  both  Houses  of  Parliament  were  duly 
complied  with.  A  bill  was^  in  the  session  of  1846, 
promoted  hj  defendant  and  the  said  other  members  of 
the  managing  committee,  in  the  House  of  Commons,  to 
authorize  the  construction  of  the  Railway,  and  duly 
prosecuted  by  them.  But,  on  29th  June  1846,  the 
group  committee,  to  which  the  bill  was  referred  in  con- 
sequence of  the  large  number  of  projected  railway 
schemes,  reported  to  the  House  that  the  preamble  had 
not  been  proved ;  and  the  bill  was  lost :  and  no  bill  for 
the  construction  of  the  said  projected  railway  was  ever 


The  deposit  made  with  the  Accountant  General,  in 
compliance  with  the  standing  orders  of  Parliament,  was 
accordingly,  on  the  1st  July  1846,  received  back;  and, 
out  of  the  deposit  so  paid  as  aforesaid,  defendant  and 
the  other  provisional  directors  of  the  Company,  sub- 
sequently, on  4th  Auffust  1846,  returned  to  plaintiflPand 
the  other  allottees  of  shares  in  the  projected  Company 
the  sum  of  1/.  per  share.  The  residue  of  the  deposits, 
so  piud  by  plaintiff  and  other  allottees,  was  spent  upon 
the  reasonable  and  necessary  expences  of  the  said  appli- 
cation to  Parliament,  being  such  as  fell  within  the  terms 
of  the  said  subscribers'  agreement,  if  that  deed  gave 
authority  to  the  directors  to  deal  with  the  deposits 
as  against  plaintiff,  with  the  exception  of  a  small  balance 
of  about  309iL,  which  was  subsequently  handed  over  to 
the  official  manager  charged  with  the  winding-up  of  the 
Company  under  the  Winding-up  Acts;  but  which  is  not 
enough  to  satisfy  the  still  unpaid  expences  of  the  appU-.^ 
cation  to  Parliament,  being  similar  expences  to  those 
before  mentioned 
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On  18th  December  1846,  plaintiff  wrote  and  sent  to  the 
provisional  directors  of  the  Companj  a  letter  as  follows. 

**To  the  directors  of  The  Dover  and  Deal  Railway 
Company. 

« 14  Devonshire  Place  ;  18  December,  1846. 

**  Gentlemen,— I  hold  1830  shares  of  The  Dover  and 
Deal  Railway  Company,  the  remainder  of  the  deposit 
money  on  which,  amounting  to  1/.  2s.  per  share,  I  have 
for  a  long  time  been  in  daily  expectation  of  receiving  a 
notice  from  you  to  apply  for,  in  pursuance  of  the  engage- 
ments subsisting  between  us.  Having  made  several  ap- 
plications, however,  at  the  office  to  your  solicitor  and  the 
secretary,  without  being  able  to  learn  when  you  purpose 
to  return  the  siud  remainder  of  the  said  deposit  money, 
and  a  period  of  six  months  having  now  elapsed  since  the 
rejection  of  the  bill  by  Parliament,  I  have  to  request 
that  you  will  be  pleased,  without  further  delay,  to  repay 
to  me  the  said  money,  amounting  to  2013/.  I  have  to 
add  that  I  shall  expect  to  be  paid  interest,  at  the  rate  of 
bL  per  cent  per  annum,  on  the  said  money,  commenc- 
ing from  one  month  after  the  return  of  the  money  to 
you  by  the  Accountant  General :  which  period,  together 
with  the  interval  that  intervened  from  the  rejection 
of  the  bill,  I  think  was  amply  sufficient  to  enable  you  to 
make  the  necessary  arrangement  for  the  repayment  of 
the  said  money.  You  will  doubtless  remember  that,  in 
addition  to  your  advertisements  in  the  public  papers 
promising  the  return  of  the  money,  and  the  engagement 
contained  in  your  circular  letter  to  me  which  accom- 
panied the  allotment  of  shares,  and  dated  the  24th  of 
January  1846,  to  the  same  effect,  I  hold  a  special  letter 
of  guarantee  that,  in  the  event  of  the  Act  not  being 
VOL.  m.  Y  E.   &  B. 
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obtained,  the  directors  undertake  to  return  the  whole  of 
~  the  deposits  without  deductions ;  signed  by  the  solicitor 
to  the  Company,  and  written,  as  therein  stated,  by  the 
direction  of  your  board ;  and  on  the  faith  of  which  I 
accepted  the  shares  and  paid  the  deposit  on  them." 
Signed  by  plaintiff. 

To  which  plaintiff  received  the  following  reply  on 
or  about  the  date  thereof. 

"  Dcmer  and  Detd  Railway  Company^  Na  7,  Colemam 
Sireety  6th  January  1847. 

"Sir, — In  answer  to  your  letter  of  the  18th  ultimo^ 
addressed  to  the  board  of  this  Company,  I  am  directed 
to  inform  you  that  they  have  not  yet  been  able  to  obtain 
a  settlement  with  The  South  Eastern  Company;  but  that 
they  have  taken  proceedings  against  them  for  that  pur- 
pose, the  results  of  which  will  be  communicated  to  the 
shareholders  immediately  it  is  known.  And  I  am  de- 
sired to  add  that  the  directors  will  at  all  times  be  ready 
and  happy  to  afford  you  any  information  upon  the 
subject  yoa  may  require.  I  am.  Sir,  your  most  obedient 
servant,  J.  M.  Hooky  SecT.     Francis  Mowatty  Eaqr*." 

The  plaintiff  being  unable  to  obtain  a  return  of  the 
balance  of  his  deposit  money,  commenced  an  action  in 
January  1847,  in  the  Court  of  Exchequer,  against  Mr. 
Thompson,  one  of  the  managing  committee  of  the 
Company,  but  was  ultimately  nonsuited  in  that  action, 
on  the  ground  that  Mr.  Thompson  had  not  joined  until 
after  Mr.  Mowatt  had  paid  his  deposit  The  present 
action  was  then  broi^ht,  and  came  on  for  trial  at  the 
attiDgs  after  Trimiy  Term  in  the  year  of  our  Lord 
1850 :  when  it  was  arranged  that  the  trial  should  stand 
over  till  the  result  should  be  seen  of  an  acdon  which 
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had  been  brought  by  the  managing  committee  of  the 
Company  against  Mr.  McGregor^  the  chairman  of  ThB 
South  Eastern  Railway  Company^  in  respect  of  their 
undertaking  before  alluded  to,  and  in  which  action  the 
plalntifis  had  obtained  a  verdict  The  judgment  signed 
by  the  plaintifis  in  the  action  against  the  chairman  of 
The  South  Eastern  Company  was  afterwards  reversed  in 
the  Exchequer  Chamber,  the  Judges  of  which  decided 
thai  the  undertaking  before  alluded  to  was  not  binding 
either  on  The  South  Eastern  Company  or  Mr.  McGregor. 
The  South  Eastern  Company  and  Mr.  McGregor  have 
repudiated  any  liability  to  The  Dover  and  Deal  Company 
or  its  managing  committee. 

At  the  trial,  the  defendant  took  the  following  objec- 
tionsy  which  raised  the  question  for  the  opinion  of 
the  Court. 

1.  That  the  contract  (if  any)  to  return  the  deposit 
on  the  terms  contained  in  the  circular  accompanying  the 
letters  of  allotment  became  merged  by  the  execution  by 
the  plaintiff  of  the  subscribers'  agreement,  the  same 
being  an  instrument  under  seal. 

2.  That,  assuming  that  the  said  deed  did  not  operate 
as  a  merger,  the  plaintiff  thereby  authorized  the  directors 
to  expeud  the  deposits  in  the  mode  pointed  out,  so  that 
the  moneys  in  question  never  became  moneys  had  and 
received  to  the  use  of  the  plaintiff. 

3.  That  the  letter  of  allotment,  and  the  accompanying 
circilklar,  amounted  only  to  a  proposal  which  never  was 
accepted ;  or,  if  such  letter  and  circular,  or  the  banker's 
receipt,  or  scrip,  amounted  to  a  contract,  they  or  one  of 
them  ought  to  have  been  stamped. 

4.  That  the  plaintiff  cannot  recover  in  respect  of  the 

Y  2 


1854. 


MOWATT 

Lwd 
Boaoooa. 


324 


HILARY  TERM. 


1854. 


MOWATT 

LONDES- 
BOEOUGH. 


shares  subscribed  for  by  Dr.  Elliott^  Mr.  Fielder  and 
Mr.  Barnes, 

5.  That  the  letter  of  the  plaintiff  of  the  18th  December, 
1846,  is  not  a  sufficient  demand  of  interest  within  stat. 
3  &  4  ^  4.  c.  42.  5.  28.,  to  entitle  the  plaintiff  to 
recover  interest  on  the  deposits. 

The  Court  are  to  draw  such  inferences  of  fact  as  a 
jury  ought;  and  such  inferences  of  fact  as  the  Court 
think  right  are  to  be  stated  in  any  special  verdict  which 
may  be  framed. 

The  question  for  the  opinion  of  the  Court  is :  Whe- 
ther the  verdict  for  the  plaintiff  should  stand,  either 
wholly  or  in  part ;  and,  if  so,  for  what  amount ;  or 
whether  a  nonsuit  should  be  entered,  or  new  trial  had. 

The  case  was  argued  in  last  Term  (a). 


WiUes,  for  the  plaintiff.  There  is  no  distinction 
between  the  several  sets  of  shares.  In  each  case,  by  the 
circular,  the  allotment  and  the  payment,  there  is  a  con- 
tract that  the  directors  will  return  the  whole  deposit  if 
the  Act  is  not  obtained.  The  money  belongs  to  the 
plaintiff;  and  he  is  the  proper  party  to  sue  for  it.  Even 
the  beneficial  interest  is  his ;  though  it  would  be  enough 
if  he  were  a  trustee  for  his  nominees. 

First,  there  can  be  no  merger.  The  contract  now 
sued  upon  is  between  the  plaintiff  and  defendant :  the 
subscribers'  deed  is  not  between  the  same  parties,  but 
between  the  several  subscribers  and  the  two  trustees, 
Messrs.  Brook  and  Forrest  And  the  contract  in  that 
deed  is  distinct  from  that  sued  on. 


(a)  November  8,  9  and  10,  1853.  Before  Iionl  CampbeU  C.  J.,  Cole- 
ridge  and  ffighiman  Js.  £rk  J.  was  present  during  the  earlier  part  of 
the  argument  on  November  9. 
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Next,  the  contract  is  not  supereeded  by  that  con- 
tained in  the  deed.  The  deed  contains  no  release  or 
wairer  of  liaoility.  Nor  was  it  contemplated  that  one 
should  be  substituted  for  the  other:  the  execution  of 
the  deed  bj  the  plaintiff  is  one  of  the  considerations 
for  the  contract  sued  on.  That  it  does  not  affect  the 
contract  constituted  by  the  circular,  the  letter  of  allot- 
raent  and  the  payment  of  the  deposit,  was  decided,  in 
effect,  by  Mowatt  and  Elliott's  Case  (a).  It  was  there 
held,  by  Lord  Chancellor  Cranwarth  and  by  the  Lords 
Justices  K.  Bruce  and  Turner^  that,  on  the  winding  up 
of  this  Company,  the  present  plaintiff  could  not  be 
required  to  pay  a  call,  inasmuch  as,  between  him  and 
the  directors,  the  directors  were  liable  for  the  costs  of 
winding  up :  and  their  Lordships  held  that  the  signature 
of  the  subscribers'  deed  did  not  alter  this  liability :  Lord 
Vranworth  said  (ft) :  "  It  was  urged  in  argument  that  he** 
(the  present  plaintiff;  '* signed  the  deed  after  he  had 
entered  into  the  agreement.  No  doubt  where  there  is 
an  agreement,  and  in  order  to  carry  that  agreement  into 
effect  the  party  executes  a  deed,  the  deed  is  that  which 
is  prima  iacie  to  be  taken  as  speaking  the  intention  of 
the  parties ;  but  that  was  not  what  was  meant  here ;  it 
never  was  meant  that  the  deed  should  be  an  embodiment 
of  the  agreement;  on  the  contrary  the  agreement,  the 
guarantee,  was  something  entirely  collateral  to  the  deed. 
The  directors  said  to  Mr.  Mowatt^  *  If  you  will  execute 
the  deed,  we  will  indemnify  you;'  he  did  execute  the 
deed,  and  now  they  say,  *We  are  not  the  persons  to 
indemnify  you.'  I  think  they  entirely  fail  in  that  argu- 
ment"    [Lord   Campbell  (\  J..    Does  the  indemnity 
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clause  in  the  deed  really  create  any  relation  which  would 
'  not  exist  without  it  ?  Would  not  an  agreement  to 
return  the  money,  if  the  Act  was  not  obtained,  be 
implied?  And  would  not  a  claim  on  such  implied 
agreement  be  an9wered  by  the  fact  that  the  money  had 
been  expended  in  attempting  to  obtain  the  Act?  And 
is  not  that  tantamount  to  an  indemnity,  up  to  the 
amount  of  the  deposit  ?]  That  seems  to  be  so :  and  the 
question  therefore  is,  how  far  the  express  and  un- 
qualified agreement  to  return  the  money,  in  case  the 
Act  is  not  obtained,  varies  the  liability.  And,  even 
if  the  indemnity  clause  in  the  deed  can  take  effect,  it 
must  be  enforced  by  a  cross  action.  [Wightman  J. 
Probably  it  was  taken  for  granted  that  The  South  Eastern 
Railway  Company  would  carry  their  agreement  into 
effect]  That  must  have  been  so :  and,  had  this  taken 
place,  the  plaintiff  would  unquestionably  have  been 
entitled  to  recover  back  the  whole'  deposit:  and  his 
rights  can  surely  not  be  affected  by  the  refusal  of  The 
South  Eastern  Railway  Company :  the  act  of  that  Com- 
pany b  not  made  a  condition  of  the  defendant's  promise. 
According  to  the  general  policy  of  the  law,  the  expence 
of  an  abortive  attempt  ought  to  fall  on  the  projectors,  as 
appears  by  Walstab  v.  Spottiswoode{b).  The  form  of  deed 
seems  to  have  been  originally  projected  by  the  original 
directors  with  a  view  to  their  own  indemnification ;  and 
then,  in  order  to  obtain  subscribers,  they  offer,  as  one  of 
the  inducements  to  persuade  parties  to  subscribe,  an 
unqualified  undertaking  to  return  the  deposit  in  the 
event  of  the  Act  not  being  obtained:  this  places  the 
directors  in  the  same  position  as  the  defendant  in 
Walstab  v.  Spottiswoode  (a). 

(«)  15  Af.^  If.  601. 
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Next,  as  to  the  stamp.     It  is  true  that,  when  a  con- 
tract is  made  up  of  several  writings,  one  of  these  must 
be  stamped     But  there  is  here  no  complete  contract  by 
writing:  the  terms  of  the  circular  and  letter  of  allot- 
ment are  accepted  only  by  the  plaintiff  making  the  pay- 
ment and  executing  the  subscribers'  contract  and  the 
Parliamentary  agreement.    In  such  a  case  no  stamp  is 
required ;   Vollans  v.  Fletcher  (a).  [Lord  Campbell  C.  J. 
The  language  of  the  Stamp  Act  is :  ^'  whether  the  same 
shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
the  parties  from  its  being  a  written  instrument  **  (by] 
The  evidence  must  be  of  a  contract  in  writing,  whether 
or  not .  wridng  be  by  law  essential  to  the  creation  of 
such  a  contract      The   same    objection  was  taken  in 
fFard  v.  L&rd  Landesbarough  {c\  but  was  unsuccessful 
It  is  true  that  there  the  plaintiff  had  not,  as  has  been 
done   here,   signed  the  subscribers'  agreement :    but, 
according  to  Clements  v.  Tedd  (rf),  payment  of  the  de- 
posit placed  him  in  the  same  position  as  if  he  had.     WU- 
ley  V.  Parratt  {e\  Edgar  v.  BKch  (g\  Drant  v.  Brown  (A), 
ChapUn  v.   Clarke  {%)   and  Moore  v.   Garwood  (k)  are 
all  authorities  in  favour  of  the  plaintiff.     In  the  case 
last  mentioned  the  Court  refused  to  presume,  without 
express  evidence,  that  a  letter,  which  was  not  produced, 
but  to  which  a  letter  produced    was  proved  to  be  an 
answer,  was  so  entirely  on  the  same  terms  with  the  let- 
ter produced  as  to  constitute  with  it  a  written  agreement. 
Here    the    letter  of  allotment  contained  a    condition 
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aroidiiig  tbe  allotment  if  the  monej  was  not  paid  and 
the  docimients  executed :  that  is  a  new  term,  and  Taries 
from  the  terms  of  a  simple  applicatioo :  the  application 
and  allotment  therefixe  coostitote  do  cou tract  at  aD :  it 
is  the  parmeiu  alone  diat  makes  the  letter  ct  alloCmenl 
other  than  onilatefal. 

Lastlj,  as  to  the  interest  The  qoestiaD  is»  whether 
the  plaintiff's  letter  of  18th  Deeember  1846  aatiafies  the 
condition  imposed  by  staL  3&4IF:-Lc.  42.  s.28^ 
'^  so  as  sodi  demand  diall  gire  notice  to  the  debtor  diat 
interest  will  be  claimed  from  the  date  of  sndi  demand 
until  the  term  of  payment.''  The  letter  certainly  does 
gire  notice  of  a  demand  from  an  earlier  day:  the  plain- 
tiff demands  therefore  too  much :  bot  he  does  demand 
enough;  the  leas  is  contained  in  the  greater.  [Lord 
Campbell  C.  J.  May  it  mean  that  he  will  not  be  con* 
tented  with  leas  than  what  he  names?  If  he  had  named 
lesBy  perhaps  he  would  hare  been  paid.]  The  interest 
is  calculated,  not  from  the  earlier  day,  but  from  the  date 
of  the  demand. 


ByleSf  Seijt.,  contra.  A  distinction  must  be  made 
between  the  shares  assigned  to  the  pbdntiff  and  those 
allotted  to  his  nominees.  As  to  the  latter,  the  shares 
not  being  transferable,  the  directors  dealt  only  with  the 
actual  allottees:  the  Parliamentary  contract  and  sub- 
scriber's agreement  were  to  be,  and  in  &ct  were,  executed 
by  them,  not  by  the  plaintiff,  who  most  be  considered 
only  as  making  the  payment  for  them ;  and  they  are  the 
proper  parties  to  maintain  the  action ;  the  oUigaUon  to 
execute  and  the  right  to  recover  must  be  in  the  same 
persons.  Mowatt  would  not,  in  respect  of  these  shares, 
1>e  1x)und  by  the  indemnity  clause  in  the  deed. 
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The  question  as  to  the  merger  becomes  unimportant 
upon  either  view  as  to  the  next  question. 
-  The  next  question  is,  whether,  if  there  was  a  contract 
mterifiz  to  the  execution  of  the  subscribers'  deed,  that 
camract  is  superseded  by  the  deed.  Now  the  agreement 
insisted  on,  to  return  the  deposit,  was  no  more  than  the 
la^  would  imply ;  and  the  express  contract  therefore  does 
not,  in  this  respect,  vary  the  position  of  the  parties.  Then 
the  clause  in  the  subscribers'  deed  provides  for  the 
indemnity  of  the  directors,  whether  or  not  the  Act  shall 
be  obtained ;  and  there  is  power  given  to  the  directors  to 
apply  the  funds  for  obtaining  the  Act  Now  these  terms 
are  not  required  by  the  Parliamentary  standing  orders; 
of  which  the  Court  will  take  judicial  notice  ;  Lake  v.. 
Emff  (a) :  the  plaintiff  might  have  refused  to  sign  it ; 
Ashpitel  V.  Sercombe  (J):  the  parties,  therefore,  in  ex- 
ecuting the  deed,  were  doing  more  than  carrying  out 
the  supposed  preexisting  contract.  They  therefore, 
after  such  execution,  stand  in  a  legal  relation  to  be 
determined  by  the  deed.  [Lord  Campbell  C.  J.  Sup- 
pose The  South  Eastern  Railway  Company  had  paid 
the  expences,  so  as  to  enable  the  directors  to  return 
the  deposit.]  The  money  would  then  have  been  ap- 
plicable to  the  return  of  the  deposit.  \^Coleridge  J. 
As  money  had  and  received.  Lord  Campbell  C.  J. 
Suppose  the  deposit  had  been  all  spent  before  The  South 
Eastern  Raihoay  Company  made  the  payment]  There 
would  then  not  have  been  money  had  and  received  to 
the  use  of  the  allottees,  unless  there  had  been  an  express 
consent,  by  the  directors,  to  hold  the  money  so  paid  to 
the  use  of  the  allottees.  Tlie  subscribers' deed  authorized 
the  directors  to  apply  the  deposits  to  the  obtaining  of  the 

(a)  1  Saund.  131.  (b)  5  Exeh.  147. 
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1^54.  Act  ;aiMl  the  prerioiHcoQtnM  (fid  not  oootrool  this ;  IF^i^ 
UamMTf  ^'  Saher{ay  Id  that  die  it  wis  bdd  that,  in  the  absence 
of  find,  the  phdntiff  could  not  reoofer  fcr  mone j  had 
and  leeetTed,  onder  dicamstances  similar  to  those  of 
the  present  case,  except  that  diere  the  andertaking  to 
retnm  the  money  was  implied,  and  not  express  as  here. 
[Lord  Campbell  C.  J.  Is  it  quite  clear  that  there  was 
such  an  implied  undertaking  in  that  case?]  It  seems  so, 
from  NoekeU  r.  Crotby  (ft>  [Lord  GagfbeU  C  J.  In 
this  case,  the  contract,  nnder  which  the  plaintiff  sajs  he 
is  to  have  the  money  returned,  contemplated  the  execo- 
tioo  of  the  subscribers*  deed.]  It  is  not  shewn  that  the 
deed  contemplated  by  both  parties  was  to  be  in  these 
terms.  If  the  plaintiff  had  not  chosen  to  exchange  the 
receipts  for  scrip,  he  need  not  have  executed  the  deed  :* 
and  the  effect  of  the  ori^nal  contract  seems  to  be 
that,  if  he  stopped  there,  he  was  to  have  his  money  back 
on  the  fiulure  to  obtain  the  Act ;  but  that,  if  he  went 
on,  executed  the  deed  and  took  the  scrip,  then  he 
was  bound  by  the  terms  of  the  agreement  [Lord 
Campbell  C.  J.  You  must  take  it  as  if  all  was  done 
ono  flatu.]  That  is  scarcely  reconcileable  with  fFatts  ▼. 
Salter  (a).  But,  supposing  the  whole  contemporaneous, 
some  effect  must  be  given  to  the  indemnity  clause  in 
the  deed;  and  the  plaintiff's  construction  gives  none. 
The  original  undertaking  is  to  return  the  deposits 
themselves,  not  a  sum  equivalent  to  them:  the  deed 
expressly  authorizes  the  application  of  the  deposits,  with 
a  clause  exempting  the  directors  from  loss.  It  is  sug- 
gested that  the  indemnity  clause  may  be  carried  into 
effect  by  a  cross  action ;  but  the  Court  will  so  construe 
the  whole  as  to  avoid  circuity. 

(a)  10  Com,  B,  477.  (6)  3  A  #•  C.  314. 
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On  the  question  of  stamp,  Ward  ▼•  Landesbarauffh  {a) 
is  certainlv  an  authority  in  &Your  of  the  plaintiff,  so  far 
as  relates  to  the  shares  first  allotted  to  him  in  his  own 
name.  As  to  the  other  shares,  if  the  plaintiff  contracted 
with  the  defendant  at  all,  the  contract  was  complete  as 
soon  as  the  directors,  in  answer  to  his  written  applica* 
tion  (which  must  be  understood  to  be  an  application  on 
the  terms  of  the  first  contract),  sent  the  letter  of  allot- 
ment: there  was  then  a  complete  contract,  whollj  in 
writing,  requiring  a  stamp. 

As  to  the  interest,  the  letter  of  18th  December  1846 
does  not  satisfy  the  condition  of  stat.  3  &  4  fFI  4.  e.  42. 
s.  28.  That  is  a  statutory  condition:  **so  as  such  de- 
mand shall  give  notice  to  the  debtor  that  interest  will 
be  claimed  fi-om  the  date  of  such  demand  until  the  term 
of  payment."  The  letter  claims  the  interest  firom  another 
date.  The  intention  of  the  statute  was  that  the  party 
receiving  the  notice  should  be  informed  what  interest 
was  payable :  it  is  no  answer  to  this  to  say  that  the  less 
is  included  in  the  greater:  the  demand  of  the  greater 
frustrates  the  object  of  the  Act.  The  analogy  of  a  prior 
demand  in  the  case  of  a  tender  is  applicable :  if  too  much 
is  demanded  it  is  no  demand.  Besides,  the  letter  does  not 
state  down  to  what  time  the  interest  is  claimed:  the  claim 
should  be  ^^  until  the  term  of  payment:'*  it  rather  seems  that 
the  claim  is  meant  to  be  down  to  the  date  of  the  demand. 
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fVUkSf  in  reply.  IFatts  v.  Salter  (b)  is  no  authority 
in  a  case  where,  as  here,  the  execution  of  the  deed  is 
itself  a  part  carrying  out  of  an  agreement  which  expressly 
guarantees  the  repayment  of  the  deposit  In  Ashpitel  v. 
Sercombe  (c)  the  decision  was  that  the  plaintiff  might 

(a)    12  Com.  B.  252.  (6)   10  Com,  B,  477. 

(i)  0  Exch,  147. 
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1354.  recorer  the  deposit  altboi]^  he  had  nol  signed  the 
^fP^^TT  agreement :  that  has  no  application  here.  And,  fnrthei^, 
1^  it  is  manifiest  that  the  deed  hefe  was  what  the  letter  of 
^^^fOfE^  allotment  contemplated:  no  other  deed  is  diewn;  and 
this  deed  is  prepared  on  or  about  1st  Jammani  1846 ; 
bnt  the  application  for  shares  b  not  tiD  26di  Jammary 
1846.  If  a  croas  action  were  brought,  it  woold  be 
stopped  in  equity.  The  doctrine  of  aToidii^  circmtj  of 
acUon  applies  at  law  onlj  when  the  parties  to  the  two 
cross  contracts  are  the  same.  This  doctrine  b  relied 
upon  in  the  third  reason  giren  by  the  judges  in  Sabmom 
▼.  ¥FM  amd  FramUm  (a>  As  to  the  stamp :  there  can 
be  no  distinction  between  the  two  sets  of  shares.  If  the 
plaintiff  can  recorer  at  aU  in  respect  of  the  second  set, 
it  b  because  the  contract  b  whoDy  hb;  and  then  the 
contract  b  made  up  in  part  of  that  which  b  not  written, 
as  in  the  case  of  the  other  shares. 

Cwr.  ado.  vwtL 

Lord  Campbell  C.  J.,  in  thb  term  {Jamuary  13th)» 
delivered  the  judgment  of  the  (^ourL 

Harii^  conridered  thb  case,  and  examined  all  the 
authorities  cited  durii^  the  argument,  we  are  erf*  opinion 
that  the  plaintiff  b  entitled  to  recorer. 

He  seems  cleariy  to  hare  a  prima  &cie  caae,  if  the 
deed  b  not  taken  into  consideration ;  for,  although  the 
sum  sought  to  be  reooTered  was  spent  by  the  provisional 
diiedoTB  in  the  promotion  of  the  scheme,  there  b  here 
an  express  imdertakingi  in  the  event  of  the  bill  not 
beii^  obtained,  to  return  the  whole  of  the  depodta^ 
witkomi  dtdmcHom.  If  the  bill  was  introduced  into 
Parliament,  some  expense  must  have  been  incurred  by 

(«)  3  ^.  I.  Ck.  610.  618. 
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the  directors,  which,  without  the  undertaking,  they 
might  have  deducted  from  the  deposits,  the  bill  being 
I^et:  but  the  undertaking  shews  that  the  expense  was 
t9^  be  borne  by  the  directors,  and  not  to  be  thrown  upon 
the  ^pp-holders. 

We  are  now  to  see  the  effect  of  the  deed,  coupled 
with  the  undertaking  of  The  South  Eastern  Counties 
Railway  Company^  and  the  dealings  between  that  Com- 
pany and  the  provisional  directors  of  the  Deal  and 
Dmer  Company.  Looking  merely  to  the  letter  of 
allotment  and  the  deed,  the  deed  would  justify  the 
directors  in  applying  the  deposits  to  the  promotion  of 
the  scheme ;  and  the  amount  so  applied  by  them  could 
not  be  recovered  back  by  the  scrip-holders.  But  the 
contract  between  these  parties  is  to  be  collected  from 
all  the  documents  and  facts  stated  in  the  special  case. 
And  this  contract,  we  think,  was,  that,  in  the  events 
which  have  happened,  the  whole  of  the  deposits  should 
be  returned  without  deduction.  Due  weight  must  be 
given,  not  only  to  the  express  undertaking  by  the 
directors,  but  to  the  undertaking  of  The  South  Eastern 
Counties  Railway  Company.  This  is  referred  to  in  the 
circular,  and  is  made  the  foundation  of  the  under- 
taking of  the  Deal  and  Dover  directors  to  their  scrip- 
holders.  If  TJie  South  Eastern  Counties  Railway  Com- 
pany had  performed  their  undertaking,  it  was  admitted 
in  the  argument  that  this  action  would  be  maintainable. 
But  surely  the  directors  took  upon  themselves  the  risk 
(whatever  it  might  be)  of  The  South  Eastern  Counties 
RixUway  Company  not  performing  their  undertaking. 
The  undertaking  of  the  directors  in  the  circular  is  not 
qualified  by  that  or  any  other  contingency.  In  the 
action   against    The    South    Eastern    Counties   Railway 
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Cempany,  the  decision  of  the  Court  of  Exchequer 
Chamber^  by  possibility,  may  be  rcTeraed  by  the  House 
of  Lords;  and,  at  any  rate,  the  Deal  and  Doner  directors 
seem  to  be  the  parties  to  suffer,  if  they  have  negligently 
entered  into  an  invalid  contract  with  third  parties,  which 
they  held  out  to  be  snflkient  to  justify  them  in  abso- 
lutely undertakii^  to  return  the  whole  of  the  deposits 
without  deduction. 

But  Tarious  objections  were  made  at  the  trial,  on 
which  the  opinion  of  the  Court  is  desired. 

1st  That  the  contract  to  return  the  deposit  on  the 
terms  contained  in  the  circular  became  merged  by  the 
plaintiff's  execution  of  the  deed.  We  do  not  think  that 
there  was,  first,  one  contract  by  the  allotment  and  the 
pi^rment  of  the  deposit,  and,  then,  another  by  the  deed. 
It  appeals  to  us  that  all  the  documents  enter  into  one 
contract,  and  that  they  hare  the  same  efiect  as  if  they 
had  all  been  signed  and  delivered  vno  flaJtu.  This  is 
not  a  case  in  which  the  doctrine  of  a  simple  contract 
merging  in  a  specialty  can  apply ;  for  the  deed  is  not 
between  the  same  parties  as  the  simple  contract;  and 
the  subject  matter  contracted  for  is  different. 

Secondly.  It  is  said  that,  at  all  events,  the  deed 
deprives  the  plaintiff  of  his  remedy,  by  authorizing  the 
directors  to  prosecute  the  scheme  with  the  deposits,  and 
agreeing  to  indemnify  them.  This  certainly  would  be 
so,  were  it  not  for  the  express  undertaking  by  the 
directors  to  return  the  depodts  without  deduction,  in 
consequence  of  the  expected  indemnity  finom  The  South 
Eastern  CaiaUks  BaSway  Ornqniny.  But  this  under- 
taking distinguishes  the  present  case  from  the  cases 
relied  upon  by  the  defendant  Promises  are  to  be  con- 
strued according  to  the  sense  in  which  the  promisor 
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niiist  be  supposed  to  wish  and  to  believe  that  the  pro- 
mise should  be  understood  by  the  promisee;  and  we 
cannot  doubt  that  the  directors  of  The  Deal  and  Docer 
Company  wished  and  believed  the  allottees  of  their 
shares  to  understand  that^  after  they  had  paid  the  de- 
poeit»  obtained  the  banker's  receipt,  exchanged  it  for  the 
scrip  certificate,  and  executed  the  deedy  they  were  sure  to 
have  the  whole  deposit  returned,  if  the  bill  should  not 
pass.  The  deed  which  the  plaintiff  did  execute  had 
been  prepared  before  the  circular  was  issued ;  and  it  is 
evidently  the  deed  referred  to  in  the  letter  of  allotment. 
It  cannot,  therefore,  be  supposed  that  the  directors 
intended  that  the  plaintiff,  by  executing  that  deed  (he 
being  bound  to  execute  it  before  he  could  have  the  scrip 
certificate),  was  to  lose  all  benefit  firom  their  express 
undertaking,  which  they  gave  as  an  inducement  to  him 
to  become  a  shareholder. 

The  next  objection  is  upon  the  stamp  laws.  But  it  is 
allowed  that  the  case  of  Ward  v.  LardLondesbarouffh(a\ 
in  the  Common  Pleas,  referred  to  in  the  argument,  is  an 
express  authority  to  shew  that,  as  far  as  the  five  hundred 
shares  allotted  to  the  plaintiff  in  his  own  name  are 
concerned,  no  stamp  was  necessary.  We  entirely  approve 
of  that  decision;  and,  further,  we  think  that,  for  this 
purpose,  no  distinction  can  be  made  between  these 
shares  and  the  shares  allotted  to  the  nominees  of  the 
plaintiff  for  his  benefit,  there  being  no  perfect  contract 
evidenced  by  writing  with  respect  to  any  of  them.  This 
seems  in  conformity  with  what  is  laid  down  by  Patte^ 
son  J.,  in  delivering  the  judgment  of  the  Exchequer 
Chamber  in  ChapUn  v.  Clarke  (b). 
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The  only  remaining  point  is  as  to  the  interest.  The 
demand  in  the  plaintiff's  letter  of  18th  December  1846 
does  not  follow  the  very  words  mentioned  in  staL  3  &  4 
W.\.c  42.  s.  28. :  but  we  think  it  a  sufficient  compli- 
ance with  that  statute,  as  it  gives  abundant  notice  to  the 
defendant,  that,  if  he  keeps  the  plaintiff's  money  longer 
in  his  hands,  he  will  be  held  liable  for  interest  upon  it 
from  the  time  he  is  served  with  the  demand  till  the 
time  of  payment  of  the  principal 

Upon  the  whole,  we  are  of  opinion  that  the  verdict 
for  the  plaintiff  for  principal  and  interest  ought  to 
stand. 

Judgment  accordingly. 


IF«beadby, 

25th. 


The  Queen  against  The  Overseers  of  the 
Township  of  Manchesteb. 


Thetreuorer 
ofaooniitj 


lenee,  under 
Stat.  9  &  10 
Viet,  c  95. 
«.48.,  ofa 
boiltKny  used 
for  the  court 
home,  and  for 
other  porpofes 
of  the  Act, 
exehttivelj. 

Held:  that 
neither  the 

anj  one  else, 
hadsochan 
occupation  of 
thebuBdinr 
as  to  he  liahle 


in 

thereof  to  poor 

rate,  under 

Stat.  i3BMx. 

e.2. 


/^N  appeal  by  H.  T.  HuUon^  treasurer  of  the  county 
court  of  Lancashire  holden  at  Manchestery  against 
a  rate  for  the  relief  of  the  poor  of  the  township  of 
Manchester  in  Lxxncashxre^  the  Sessions  amended  the 
rate  by  striking  out  the  whole  of  the  assessment  after 
mentioned,  subject  to  a  case  of  which  the  material  parts 
were  as  follows. 

The  premises  rated  consist  of  a  building  situate  within 
the  township  of  Manchester^  called  the  county  court  of 
Laneashirey  holden  at  Manchester^  of  which  the  appellant 
is  to  be  deemed  the  person  liable  to  be  rated  if  any 
person  or  persons  whatever  is  or  are  liable  to  be  rated 
in  respect  thereof 
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The  following  is  a  copy  of  the  assessment  appealed        1854. 
against,  so  far  as  material  to  the  question  decided.  The  Queen 

V.   . 

Overseen  of 
Manchester. 


Name  of 
Owner. 

Name  of 
Occapier. 

Description  of 
Property  rated. 
mehoUu  Croft. 

Gross 

Estimated 

Rental. 

Rateable 
Value. 

Sir  Otmild 
Moaleg. 

H.  T.  Hulton, 

Coantj  Court. 

ifSOO. 

^106. 

Of  the  grounds  of  appeal,  the  3d,  4th  and  5th  only  are 
material     They  are  as  follows. 

"  Third :  That  the  premises,  for  or  in  respect  of  which 
I  am  rated  and  assessed  as  above  mentioned,  are  iised 
for  public  purposes  only ;  and  that  I  am  not  a  beneficial 
occupier  thereof. 

"  Fourth :  That  the  said  premises"  "  are  not  by  law 
liable  to  be  rated  or  assessed  in  and  by  the  said  rate  or 
assessment;  inasmuch  as  they  are  used  for  the  sole 
purpose  of  transacting  the  business  of  a  county  court, 
established  and  carried  on  under  and  according  to  the 
provisions  of  an  Act"  &c  (9  &  10  Vict  c.  95.). 

**  Fiflh :  That  the  said  premises"  **  are  not  by  law 
liable  to  be  rated  to  the  relief  of  the  poor  of  the  said 
township." 

It  is  to  be  taken  as  admitted :  That  the  said  building 
is  rented  exclusively  for  the  purpose  of  transacting  the 
business  of  a  county  court,  established  and  carried  on 
under  and  according  to  the  provisions  of  stat.  9  &  10 
Vict  c.  95.  That  the  appellant  is  treasurer  of  the  said 
county  court,  under  the  provisions  of  the  said  Act. 
That  the  appellant,  as  such  treasurer,  has  been  and  is 
the  lessee  of  the  said  building  in  trust  for  the  purposes 
of  the  said  Act  of  Parliament,  according  to  the  pro- 
visions of  the  48th  section  thereof.  That  all  fees  received 
by  the  officers  of  the  said  county  court  are  duly  dis- 
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1854.  posed  of  according  to  the  provisions  in  that  behalf  of 
The  Queen  ^^^  said  Act  That  the  appellant  is  ip  no  way  con- 
Q^^f^^Qf  nected  with  or  interested  in  the  said  building  except 
Makchestee.  as  aforesaid. 

That  the  district  of  the  said  county  court  includes 
other  townships  besides  the  township  of  Manchestery 
and»  amongst  others,  the  following  townships,  namely 
Manchester^  Ardwicky  8fc,  (naming  28  others). 

If  this  Court  shall  be  of  opinion  that  either  the  appel- 
lant or  any  person  or  persons  whatever  is  or  are  liable 
to  be  rated  in  respect  of  the  said  premises,  then  the  said 
order  of  Sessions  amending  the  rate  is  to  be  set  aside, 
and  the  rate  is  to  be  confirmed :  if  otherwise,  the  same 
order  to  stand  confirmed,  and  the  rate  to  be  amended 
accordingly. 

CawUnffy  in  support  of  the  order  of  Sessions.  The 
building  is.  used  for  public  purposes  only :  there  is  no 
beneficial  occupier.  Its  utility  is  confined  to  the  litigants 
subject  to  the  jurisdiction.  By  stat.  9  &  10  Vict.  c.  95. 
9S.  2.,  56.,  districts  are  to  be  assigned  for  which  county 
courts  are  to  be  held,  and  the  judge  is  to  hold  them  in  the 
district  at  such  places  as  the  Crown  shall  have  ordered. 
By  sect  48  the  treasurer,  appointed  under  sect  23 
by  the  Commissioners  of  the  Treasury,  and  paid  by 
salary  out  of  the  consolidated  fund,  is,  when  necessary, 
to  hire  or  otherwise  provide  messuages  and  lands  fit 
for  holding  the  court  and  for  the  offices  thereof;  and 
they  are  vested  in  him  "  in  trust  for  the  purposes  of  this 
Act"  By  sect  51  he  may  borrow  money,  to  be  repaid 
out  of  the  general  fund  provided  by  the  Act,  under 
sect  52,  from  the  court  fees.  There  is  nothing  to  make 
a  beneficial  occupation  by  any  one.  (The  Court  then 
called  on  the  other  side.) 
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Paahleyy  contra.     It  cannot  be  said  that  the  property        i854. 
is  of  no  value  to  any  one :  the  actual  litigants,  perhaps    The  Queen 
all  entitled  to  have  recourse  to  the  court,  are  benefited    Q^^rseera  of 
by  the  building.     It  is  the  common  case  of  a  trustee  Manchestkb. 
rated  for  a  beneficial  cestui  que  trust     [Lord  Campbell 
C.  J.     But  must  not  the  benefit  be  pecuniary,  or  some* 
thing  of  the   kind,  something  specifically  profitable?] 
It  is  not  necessary  that  the  trustee  himself  should  have 
a    beneficial    interest;    Birkenhead   Dock    Trustees   v. 
Birkenhead  Overseers  {a);  nor  that  the  parties  ultimately 
benefited   should  have   a  specific  pecuniary   interest; 
Regina  v.  WaUingford  Union  (i).  Governors  of  the  Bristol 
Poor  V.  Wait{c),     The  last  two  cases  cannot  be  dis- 
tinguished firom  the  present;  for  there  can  be  no  dis* 
tinction  between  the  benefit  accruing  to  a  particular 
body  of  rate-payers  and  that  accruing  to  all  resident 
within  the  local  limits  of  a  particular  jurisdiction.     A 
fund  is  provided,  from  the  fees  of  the  Court,  out  of 
which  the  expences  of  cleaning,  lighting  and  warming 
the  court  house  are  defrayed;  sect  55.  [WightmanJ.  If 
any  liability  to  the  rate  could  be  shewn,  the  rate  might 
be  defirayed  out  of  that  fund:  that  is  alL]     Where  any 
benefit  arises,  an  occupation  by  a  trustee  is  enough  to 
raise  the  liability,  within  stat.  43  Eliz.  c.  2. ;  Regina  v. 
Harrogate  Commissioners  (d),  Rex  v.  The  Mayor ^  Sfc^  of 
York  {ey     K  the  treasurer  let  the  building  it  would 
clearly  be  liable.     It  is  incumbent  on  those  who  deny 
the  liability  of  premises  undoubtedly  valuable  to  shew 
something  in  the  statute  giving  an  exemption. 

(a)  2E.^  B.  148.  (6)  10  A.  §•  E.  269. 

(«)  ^A,^E.  1.  (d)  15  Q.  B.  1012. 

(e)  QA.^E.  419. 

z  2 
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1854.  Lord  Campbell  C.  J.     I  can  find  no  enactment 

The QoRRN  nijJ'ing  any  one  liable  in  respect  of  those  premises: 
Orereeenof  P^ssiblj  SQch  an  enactment  might  have  been  politic: 
Manchsstea.  l3^^^  j^  ^^e  absence  of  any  such,  it  must  be  shewn  tliat 
the  trustee  has  an  occupation  beneficial  either  to  himself 
or  to  others  for  whom  he  is  trustee.  Mr.  Pashley^  I 
think,  can  scarcely  have  meant  to  argue  seriously  that 
such  a  benefit  exbts  in  respect  of  the  fees  paid  by  the 
suitors  and  applicable  to  the  hire  of  the  court,  and  to 
the  keeping  it  in  a  fit  state  for  being  used.  That  benefit 
is  quite  unconnected  with  any  occupation.  Who  then 
are  the  cestui  que  trusts  ?  Surely  the  Queen's  subjects 
in  general  cannot  be  so  considered,  as  deriving  a  specific 
benefit  I  find  no  person  occupying  beneficially  within 
Stat  43  Eliz.  e.  2.,  and  am  therefore  of  opinion  that  there 
is  no  liability  to  rate. 

Coleridge  J.  I  am  of  the  same  opinion.  It  is  not 
material  whether  the  premises  were  rateable  before  they 
were  used  in  this  way :  we  are  to  look  to  the  nature  of 
the  present  occupation.  The  present  occupier  is  the 
treasurer.  Does  he  occupy  beneficially  for  himself? 
The  litigants  do  not  occupy  at  alL  Beneficial  occupa- 
tion exists  when  something  is  raised  which,  to  some 
extent,  is  enjoyed  by  the  occupiers:  but  there  is  nothing 
of  the  sort  here :  and  that  is  what  distinguishes  the  case 
from  Regina  v..  Harrogate  Commissioners  (a)  and  others 
which  have  been  mentioned. 

WiGHTMAN  J.      I  am  of  the  same  opinion.      Mr. 

(«)  15  Q.  B.  1012. 
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Pashley  has  not  shewn  that  any  one  derives  any  profit        1854. 

at  all  as  occupier :  and  the  case  therefore  is  not  within     ~^  ^^ 

Stat  43  Eliz.  c.  2.  ^-      , 

Overseers  of 
Manchester. 

(No  fourth  Judge  was  present) 

Order  of  Sessions  aflSrmed. 


The  Queen  against  Bennett  and  others.        wediuBdaf, 

^  January  26Ui. 


jr\OWDE SWELL,  in   last  Term,  obtained  a  rule  stat.  11&12 

calling  on  the  prosecutor  to  shew  cause  why  the  ^^Skf^hich 

allowance  of  Edward  Murrell  Esquire,  auditor  of  the  ^"g^^jn^^^* 

Gloucestershire   and    Monmouthshire   Poor    Law  Audit  for  paupers 

rendered  irre- 

District,  of  the  sums  of  21  8*,  9rf.,  54 1  13*.  8d,  and  moveable  by 

Stat.  9  &  10 

]3iL  \\s,  7d,y  charged  in  the  accounts  of  the  Westbury  Fic«.c. 66. 
_  __   ,  __  ,         y,  t  t       shall,  when 

upon  Severn  Union,  m  Gloucestershire  (brought  up  by  the  parish  is 

certiorari  (a) ),  should   not   be  quashed  or  disallowed,  an"uiiion  *" 

and  why  the  said  sums  should  not  be  paid  to  the  said  8tiJ^4&°6^ 

common  fund  by  the  township  of  East  Dean  in  the  said  ^Twed  to  the 

Union.     On  notice  to  the  auditor  and  the  overseers  of  common  fund 

of  such, Union) 

East  Dean.     By  the  aflBdavits  on  which  the  certiorari  » inapplicable 

"  to  the  case  of 

was  obtained  it  appeared  that  the  extraparochial  parts  a  pauper  who 

.  is  irremoveable 

of  the  Forest  of  Dean,  m   Gloucestershire,  were,  pre-  by  his  having 
viously  to    1842,   wholly   exempted  from   the    opera-  settlement,  al- 
tion   of  the  statutes   for   the  relief  of   the  poor,  and  Resided  wtth^t 
no    provision   existed   for  the   maintenance   or  settle-  fi°eyiS«?s</ai 
ment  of  the  poor  therein.      That  by  stat  5  &  6  Vict.  ^^^^^^^;' 

elsewhere, 
(a)  Stot.  7  &  8  Viet.  e.  101. ».  35. 
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1854.  ^  48.  (a)  the  extraparochial  puts  of  the  FartA  cfDeoM 
TkeQuEcaT  ^^'^  divided  into  two  townships,  bj  the  names  oiEasi 
BEjrmr.  ^^^MDiaod  WettDeam;  and  that, b j secL  2,  it  was oiacted, 
that  each  of  the  said  townships  should  thenceforth  and 
for  CTer,  from  and  after  the  passing  of  the  said  Act, 
maintain  its  own  poor,  and,  for  the  purposes  of  the  Act, 
be  vested  with  such  and  the  like  powers,  privileges  and 
immunides,  and  be  subject  to  the  same  laws,  authorities 
and  regulations,  as  other  townships  in  England  and 
Walts  miuntjuning  their  own  poor.  That,  pursuant  to 
the  said  Act,  afterwards,  in  1843,  the  Poor  Law  Com- 
miasicmerB  added  the  sud  township  of  JEosI  Dean  to  the 
said  Wes&wry  upon  Severn  Union  (ft>  That  TTkomas 
Dawey  a  pauper,  was  bom  in  that  extraparochial  part  of 
the  Forest  of  Dean  called  the  township  of  East  Dean, 
in  1821,  and  had  never  gained  a  setdement  in  any  other 
township,  parish  or  place ;  and  that  he  had  never  gained 
a  settlement  in  that  township.  That  he  had  lived  and 
inhabited  in  the  same  part  of  the  Forest  of  Dean  the 
whole  of  his  life,  and,  whilst  so  inhabiting,  had  become 
and  been,  with  his  wife  and  fiunily,  chargeable  to  and 
relieved  with  out  door  relief  by  the  township  of  East 
Dean,  during  the  half  year  ended  25th  day  of  March 
1853.  That  his  &ther  and  mother  were  inhabitants  oC 
and  resided,  so  for  as  could  be  ascertained,  in  the  same 
extraparochial  part  of  the  said  Forest ;  and  that  there 
was  no  evidence,  and  it  could  not  be  ascertained,  that 
either  of  them,  or  any  of  their  parents,  had  ever  ob- 

(a)  **  To  proride  for  the  relief  of  the  poor  in  the  Forest  nf  Dean  and 
other  extraparochid  places  in  and  near  the  hundred  of  Saimt  BriaveTs  in 
the  county  of  GloucesUr,*^ 

(6)  Sect.  3. 
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tained  or  were  entitled  to  any  settlement  in  any  parish  1954. 
or  place  whatsoever.  That  the  sum  expended  by  the  xhe  Quben 
said  township  of  East  Dean  in  the  out  door  relief  of  the 
said  Thomas  Dawe  during  the  said  half  year  ended  25th 
day  of  March  last  amounted  to  21  %s,  9d.y  and  that 
sum  formed  part  of  and  was  included  in  the  item  of 
36321  9s,  4^d.  charged  in  the  book  of  account  of  the 
said  Union  to  the  common  fund  of  the  said  Union. 

That  Joseph  Bennett  and  two  others,  being  guardians 
of  the  poor  of  the  parish  of  WesAury  on  Severn,  forming 
part  of  the  said  Union,  and  ratepayers  of  the  said  parish, 
objected  on  the  audit  to  the  said  charge  of  2/.  8«.  9d. 
to  the  said  common  fund,  contending  that  it  should  be 
charged  to  the  township  of  East  Dean. 

The  affidavit  also  set  out  objections  made  in  respect 
of  various  sums  which  were  disbursed  for  the  relief  of 
other  paupers  residing  in  East  Dean,  and  which  were 
charged  by  the  auditor  to  the  common  fund  of  the 
Union  under  the  same  circumstances.  Notice  of  appli- 
cation for  the  certiorari,  on  these  grounds,  had  been 
given  to  the  auditor.  The  auditor  returned  the  items ; 
and  added  that  his  reason  for  allowing  them,  stated  and 
declared  in  the  book  of  accounts,  was:  ^^ because  the 
said  Thomas  Datoe  and  the  said  other  poor  persons, 
having  resided  in  East  Dean  more  than  five  years  before 
they  were  relieved  as  above  mentioned,  had  not  been 
settled  in  such  township,  were  in  my  judgment  irre- 
moveable  therefrom,  by  reason  of  an  Act"  &c  (9  &  10 
Vict,  c,  66.);  ^^and  therefore,  and  also  because  it  did 
not  sufficiently  appear,  nor  was  it  shewn  to  me,  that  the 
said  Thomas  Dawe  and  the  said  other  poor  persons  had 
not  respectively  settlements  either  by  themselves  or 
derived  by  them  respectively  in  some  parish  or  township 
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1854.        other  than  the  said  towndiip  of  Deam,  that  the  costs 
TbtQuiisr    incurred  in  their  relief  were   properly   chargeable    to 
BniKErr.     ^  commoo  fund  of  the  said  Union  by  virtue  of  the  3d 
section  of  the  11th  &  12th  Vkiana,  Chapter  lia' 

Akxander  and  Ph^pmmy  for  the  auditor,  and  IL  Hall, 
for  the  township  of  East  Dtan,  now  shewed  cause.     The 
sums  in  question  were  properly  charged  upon  the  com- 
mon fund  of  the  Union.     Stat  11  &  12  VicL  e.  110. 
ju  3.  enacts  that,  after  30th  September  1849,  all  the  costs 
incurred  in  the  relief  of  a  pauper  who,  **  not  being  settled 
in  the  parish  where  he  resides^  shaD,  by  reason  of  some 
provision  of*  stat  9  &  10  Vict  e.  66.,  ^be  ot  become 
excepted  from  the  liability  to  be  removed  from    the 
parish  where  he  resides,  shall,  where  the  said  parish  shall 
be  comprised  in  any"  union  founded  under  stat  4  &  5 
/F.  4.  c.  76.,  **  be  charged  to  the  common  frmd  of  such 
union."    Now  it  is  clear  that  the  paupers  never  were 
settled  in  East  Dean,  their  place  of  residence,  which  was 
eztraparochial   until    the   passing  of  stat  5  &  6  Viet 
c.  48. ;   the    question,    therefore,  is.  Whether,    having 
no  settlement  in  the  parish  in  which  they  reside,  they 
are,  further,  irremoveable  under  stat  9  &  10  Vict.  c.  66. 
[Lord   Campbell  C.  J.     Is  it  contended  on  the  other 
side  that  they  do  not  belong  to  the  category  of  the  irre- 
moveable, but  rather  of  the  unsettled?]     There  appear 
no  grounds  for  such  an  objection.     The  auditor  states,  in 
his  return  to  the  writ,  that  no  evidence  was  laid  before 
him  to  shew  that  they  had  no  settlements  elsewhere. 
[Coleridge  J.    According  to  your  argument,  the  expenses 
incurred  in  the  relief  of  all  paupers  who  have  resided 
for  five  years  in  East  Dean,  and  have  no  settlement 
elsewhere,  would  be  chargeable  upon  the  common  fund 
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of  the  Union.]     The  argument  certainly  goes  to  that        1854. 
extent     [Lord    Campbell  C.  J.     The    irremoveability    The  Qukbn 
referred  to  in  stat.  11  &  12  Vict  c.  110.  s.  3.  is  only     bknnett. 
irremoveability  under  the  provisions  of  stat.  9  &  10  Vict 
c.  66.     Does  the  present  case  come  within  the  latter 
statute  ?]     It  would  appear  to  do  so :  it  cannot  be  con- 
tended that  the  rules  laid  down  in  that  statute  as  to 
irremoveability  arc  not  to  apply  except  where  the  place 
of  settlement  is  known.      [^Coleridge  J.      A  pauper  is 
removeable  from  a  parish,  not  because  he  is  not  settled 
in  that  parish,  but  because  he  is  settled  in  another.]  ^ 

PctthUy  and  Dawdeswellj  contr^  were  stopped  by  the 
Court 

Lord  Campbell  C.  J.  The  attempt  to  throw  these 
expenses  upon  the  common  fund  of  the  union  is  very 
unjust  The  expenses  incurred  in  the  relief  of  paupers 
who  are  not  settled  in  the  parish  in  which  they  reside 
are  chargeable  upon  the  common  fund  of  the  Union  only 
where  the  paupers  are  irremoveable  under  stat.  9  &  10  . 
Vict  c.  66.  Here  they  are  irremoveable,  but  not  by 
reason  of  that  statute ;  they  are  irremoveable  without  it. 
The  auditor  was  clearly  wrong  in  his  decision ;  and  the 
rule  must  be  made  absolute. 

Coleridge  J.  I  am  of  the  same  opinion.  The  whole 
question  here  is  whether  the  auditor  has  construed  stat 
11  &  12  Vict  c.  HO.  s.  3.  rightly.  I  think  it  is  clear 
that  the  present  case  is  not  within  that  statute.  Would 
the  paupers  here  have  been  removeable  to  some  other 
place,  but  for  an  uninterrupted  five  years'  residence? 
Clearly  not;    and  therefore  the  auditor  was  wrong  in 
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1854.        clMigiitg   the  expenses  incnired  in  tfadr  relief  to  the 
TkB<|nz^  f"™***  faai  of  die  Uoion. 


«. 


Wi^TTMAai  J.    The  Act  dearly  docs  not  applj. 

(No  fixnrth  Jai%e  was  present) 

Rule  absolnte,  with  costs  to  be  paid  bj  the 
orersecrs  otEast  Deam  (c)l 


Gamrtfr,  appeDant,  against  The  Overseers  of  the 
Poor  of  the  parish  of  Ltd  jobd  in  Detonshise, 
respondaits. 

Vaicrnafc.       (^N  8th  Jpril  1852,  a  rate  fix  the  relief  of  the  poor 
c  asL,  tW  ^  the  parish  of  Ljfdford  in  the  cotintj  of  Dtvam 


_    to  be  «9ed  aiaeoBfict  firfahfiAawt  fcr  tW 


of  tWwiidiwcRoccv|tiedM&pnBoa»  &  nun^  wukm  vkick  pnMBcn  wen  cqbbmq, 
aadwitkai  whicfc  were  rfw>  •  fcowe  —d  gwfetocewpiedfcytWgwwm.  aad  also  dveDiigs 
ocBipkd  bjocbcr  uHuii  of  the  eUihhifcft ;  bo  More  wie  occepkd  by  tbegovenMror 
uHuii  tbea  was  Muairj  for  the  proper  Arbuge  of  tibdr  dvtics  ud  tbe  irtwyMte  occom 
'  '  t  of  tbcir  fiHuDes.  Tbe  directors  aangwed  tbe  bo«oes»  &e.  to  tbem ;  akd  tbcj  bad 
!tkw  a  tbis  respect.  Held :  tbai  bo  oae  was  rateable  m  respect  of  tbe  prisoa  or 
aayotberof  tbe  Batten  above  aeatiaMd. 

witbm  tbe  piecitt*  of  tbe  prisoa  was  a  eoacb  bo«se  aad  stablxog,  occvpicd  by  tbe 
IPOieiBor,  of  aa  cztest  greater  tbaa  was  mtttmvrj  to  eaable  baa  to  petiof  bis  datka> 
&ki :  tbat  tbe  goveraor  was  rateable  m  respect  of  tbis  excess. 

Wiiba  tbe  precmcts  was  a  boibfinr  occopied  as  a  caateen  for  tbe  sale  of  beer  to  tbe 
prisoM  ngiMK     No  prott  was  dermd  tbcrcfroa  beyood  wbat  was  soCciest  to  pay  tbe 
wages  of  a  aan  wbo  sappiied  tbe  beer.     H^ :  tbat  tbe  occapter  was  rateable. 
Oatside  tbe  predactB*  bat  m  tbe  saose  parisb,  were  boiMiags  occapied  by  tbe  cbapUta  of 
r  tae  Bcdkal    "■ 


tba  pnsaa*  by  tbe  Bcdkal  oftcer,  nd  perms  employed  ia  tbe  prtson :  aooe  occapiid  More 

tbaa  was  Becessarr  for  tbe  discbarge  of  tbeir  daties  and  tbe  adeqaate  accoauBodatiiott  of 

■fin.    Tbe  r     "  .... 


tbcir  fiwaJBrs  Tae  dwellings  were  asiigiird  to  tbess  by  tbe  directors ;  and  tber  bad  ao 
^Kretioa  as  to  tbcir  place  of  roidenccL  H^ :  tbat  tbese  occapkrs  were  rateable.  Pte^ 
Lord  CmmfUi  C.  J  aad  Wi^ktman  J.;  £sseotinte  CArid^t  J. 


Fvt  of  tbe  preaiacs  oatade  tbe  prisoa  were  occopied  by  a  grocer*  wbo  sappGed  goods 
to  tbe  rcsideBts  of  tbe  coBvict  estabfasbaeat  aad  otbm»  oa  bis  owa  accoaat.    H^ :  tbat 


tbe< 

Fvt  of  tbe  preaises  eoesisted  of  land  ovtnde  of  tbe  prisoa,  witbin  tbe  saae  ^ar»b :  apoa 
tbis  tbe  coBficts  were  eaploycd ;  aad  tbe  peoceeds  were  disposed  of  ejcchmvely  for  tbe 
bcacit  of  tbe  cstablisbacBt  Held:  tbat  tbe  occiqMtioa  of  svcb  Uad  iaposcd  a  UabUiiy  to 
poor  rate. 
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was  made,  in  which  James  Mark  Gambier^  Esquire,  the 
governor  of  the  Convict  Prison  at  Dartmoor  in  the  said 
county,  was  rated  and  assessed  as  follows. 

The  case  set  out  the  entrj :  the  only  material  parts 
were  the  following. 


Kune  of 
0<xit(ilcf. 


Governor  itT 


Tbft  (l^eiDor 


Owner, 


Prince  of 


OovtrnmcEoi, 
or  Prtncu  tif 


Dc^dipt^oQ  of 


Lftnd  anrl 

Lflnd  Hid 
BuUdMg*. 


Nirna  or  Situalinii 
of  Property, 


Bundlettcme* 


F4rUi«irhalec»ftha 
PropKrty  minted  by 
the  CiOfVcmiTitstit  of 
the  PHnci!  of  Ifdlfjv 
connbtlii  j^  of  ImdNsf, 
bairackji^  Prfnon  of 
Wfli  oBtceis,  mid 
Untl  on  D^rtmo^* 


GfDtt 


VjiIiw. 


1^ 


Gambler  having  appealed  against  the  rate  to  the 
Sessions,  and  notice  of  such  appeal  having  been  given, 
a  case  was,  by  consent  of  parties,  and  by  order  of 
Erie  J.,  stated  for  the  opinion  of  this  Court,  pursuant 
to  Stat  12  &  13  Vict.  c.  45.  s.  1 1.  The  material  parts  of 
the  case  were  as  follows. 

llie  ^^  land  and  buildings"  secondly  mentioned  in  the 
assessment  are  rented  by  the  Directors  of  convict  prisons 
from  the  Duchy  of  Cornwall^  under  a  lease  dated  3l8t 
December  1852,  for  a  term  of  ninety  nine  years  from 
29th  September  1850,  subject  to  a  yearly  rent  of 
234i  105.,  and,  after  the  expiration  of  the  first  twenty 
two  years  of  the  said  term,  subject  to  certain  additional 
rents  for  the  land  which  should  have  been  brought  into 
cultivation,  and  subject  also  to  certain  royalties  on  peat 
&c  which  should  be  raised  or  gotten,  and  which,  or  the 
products  of  which,  should  be  carried  off  the  premises 
whether  for  sale  or  otherwise :  which  lease  was  granted 
on  the  siurrender  of  a  former  lease  of  30th  Jujie  1851. 


1854. 
Gambike 

V. 

Overseen  of 
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The  lease  of  31st  December  1852  states  that  the 
buildings  and  part  of  the  waste  land  thereby  demised 
are  to  be  used  as  a  convict  establishment,  for  the  con- 
finement and  employment  of  convicted  prisoners,  in 
(among  other  occupations)  the  reclaiming  and  cultiva- 
ting the  lands  thereby  demised,  pursuant  to  covenants 
therein  contained,  and  for  purposes  connected  therewith, 
and  contains  a  covenant  by  the  lessees  to  use  all  the 
premises  thereby  demised  as  and  for  a  convict  establish- 
ment and  purposes  connected  therewith,  and  not  for 
any  other  purpose  whatsoever,  unless  with  the  consent 
of  the  lesson  The  directors  to  expend,  within  five 
years  from  the  commencement  of  the  term,  the  sum  of 
\5fiQ0L  in  substantially  repairing  the  buildings  upon 
the  demised  premises ;  to  reclaim,  improve  and  cultivate 
so  much  of  the  lands  as  should  be  capable  of  being 
reclaimed,  improved  and  cultivated;  and  the  term  to 
be  determinable  on  the  29th  day  of  September  1854,  or 
on  the  29th  day  of  September  in  any  subsequent  year, 
by  either  party  giving  twelve  mouths'  notice  to  deter- 
mine the  same.  The  lease  also  contains  a  power  for 
the  lessor,  in  certain  events,  at  any  time  after  29th 
September  1872,  without  notice,  to  reenter  upon  and 
resume  possession  of  part  of  the  waste  land  thereby 
demised,  and  also  determine  the  lease  of  the  ^'  minister's 
house"  and  appurtenances  on  29th  September  1854,  or 
on  29th  September  in  any  subsequent  year,  on  giving 
twelve  months*  notice. 

The  prison  and  buildings  connected  therewith  have 
been  used  by  the  directors  as  a  convict  establishment, 
pursuant  to  the  terms  of  the  lease  of  30th  June  1851, 
from  the  commencement  of  the  said  term  until  the  sur- 
render of  that   lease,   and  thenceforth   to  the  present 
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tiroe^  pursuant  to  the  terms  of  the  said  mentioned  lease : 
and  the  land  included  in  both  the  existing  leases  has 
during  all  that  time  been  occupied  by  the  directors, 
together  with  the  prison ;  and  the  convicts  have  been 
employed  in  the  improvement  and  cultivation  thereof; 
and  about  fifty  acres  have  been  brought  into  a  good 
state  of  cultivation ;  and  more  is  in  the  course  of  being 
reclaimed  and  cultivated.  The  cost  of  the  improvements 
and  cultivations  necessary  to  fit  the  establishment  for 
the  reception  of  convicts,  and  of  the  erection  of  all  new 
buildings,  have  been  paid  out  of  the  Home  OflSce 
convict  estimates. 

The  rent  and  taxes  (including  property  tax,  highway 
rates,  tithes  and  poor  rates),  and  also  the  salary  of  the 
governor,  which  has  been  fixed  at  500/.  per  annum, 
have  been  and  are  paid  out  of  the  same  fund. 

The  produce  of  the  land  (part  of  which  has  been 
converted  into  a  kitchen  garden  for  the  use  of  the  esta- 
blishment) is  either  consumed  in  the  establishment  or 
sold;  the  amount  received  firom  such  sales  being  placed 
to  the  service  of  the  prison  expenditure,  thus  reducing 
the  amount  drawn  fix)m  the  convict  estimates.  The 
peat  dug  firom  qB  the  land  is  consumed  as  fuel  in  the 
prison,  and  also  in  the  manufacture  of  gas  for  prison 
consumption.  No  part  of  the  produce  of  the  land  has 
been  sold  or  disposed  of  otherwise  than  as  above 
mentioned. 

A  house  within  the  precincts  of  the  prison,  and  a 
small  strip  of  land  occupied  therewith  as  a  garden,  have 
been  assigned  to  and  are  occupied  by  the  governor  of  the 
prison,  as  "  quarters,"  together  with  stables,  coach-house 
and  outbuildings  used  for  the  governor's  house,  two 
ponies,  and  pony  carriage.     The  governor  is  required 


1854. 
Gambikr 

V. 

Oveneonof 
Lyoforo. 


350 


HILARY  TERM. 


1854. 
Gambtke 

V. 

Oteneera  of 
Lyofobo. 


by  the  Secretary  of  State  to  keep  one  horse  for  use  on 
the  public  service.  The  governor's  bouse  consists  of  a 
drawing  room,  a  dining  room,  a  kitchen,  four  bed  rooms, 
and  two  attics.  The  quarters  occupied  by  the  deputy 
governor,  the  assistant  chaplain  and  the  steward,  each 
containing  a  somewhat  less  number  of  rooms  than  the 
governor's  quarters,  are  also  situate  within  the  precincts 
of  the  prison,  and  are  occupied  by  those  officers  respec- 
tively.    All  the  above  quarters  are  occupied  rent  free. 

At  some  little  distance  from  the  building  of  the  prison, 
and  not  connected  with  it  by  boundary  wall,  or  other- 
wise, is  a  row  of  eight  cottages,  which,  if  rateable,  ought 
to  be  assessed  at  90^  a  year.  Persons  employed  in  the 
prison  occupy  these  cottages ;  and  for  some  of  them  the 
occupiers  pay  rent ;  and  in  other  cases  the  value  of  the 
occupation  is  taken  into  account  and  diminishes  the 
wages  paid  to  such  occupiers. 

Near  these  cottages,  and  also  unconnected  with  the 
building  of  the  prison,  is  a  dwelling  house,  of  a  rateable 
value  of  20/.  a  year,  occupied  by  the  "medical  officer" 
of  the  establishment 

And,  at  a  little  distance  from  this  house,  is  a  house 
and  garden  occupied  by  the  chaplain  of  the  establish- 
ment ;  and,  if  rateable,  is  of  the  rateable  value  of  35/. 
a  year. 

In  addition,  a  great  part  of  a  building  called  **  the 
barracks,"  situate  at  a  short  distance  from  the  prison, 
has  been  assigned  as  quarters  for  the  subordinate  officers 
and  their  families :  and  another  part  of  these  barracks  is 
occupied  by  a  grocer,  who  resides  and  carries  on  his 
business  there  on  his  own  account,  supplying  goods  to 
the  residents  in  the  convict  establishment,  and  to  others 
who  deal   with   him.     The  last   mentioned  officers  or 
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some  of  them  pay  rent  for  their  quarters  to  the  direc-        1854. 
tors;  whilst  in  other  cases  it  is  calculated  in  their  wages      GAiarEft 
similar  to  the  cottages  in  the  row.   Each  officer  occupies    oveneera  of 
one  or  two  rooms  according   to  the  number  of  his 
family. 

No  more  rooms  are  occupied  by  the  governors  or  by 
the  other  officers  than  are  necessary  for  the  proper  dis- 
charge of  their  duties  as  officers  of  the  prison,  and  for 
the  adequate  accommodation  of  the  families  of  such  of 
them  as  are  married  men  and  have  families.  But  the 
coach-house  and  extent  of  stabling  of  the  governor  are 
not  necessary  to  enable  him  properly  to  discharge  his 
duties.  The  several  officers,  however,  have  no  discretion 
in  respect  of  the  houses  and  apartments  assigned  to 
them,  respectively ;  such  houses  and  apartments  being 
so  assigned  by  the  directors  of  prisons  for  their  occupa- 
tions as  such  officers. 

A  part  of  the  building  vrithin  the  prison  walls  is 
occupied  as  a  canteen  by  one  Samuel  Piper ^  for  the  sale 
of  beer  to  the  prison  officers,  no  profit  being  derived 
therefrom  beyond  what  is  sufficient  to  pay  the  wages  of 
a  man  who  supplies  the  beer. 

All  the  rents  which  are  paid  by  any  of  the  officers, 
and  the  proceeds  of  the  land,  are  placed  to  the  service 
of  the  prison  expenditure,  thus  reducing  the  amount 
drawn  from  the  convict  estimates. 

The  land  and  buildings  demised  by  the  said  lease 
contains  in  the  whole  thirty  three  acres,  or  thereabouts. 

The  land  and  buildings  called  Rundlestone  is  situate 
apart,  and  at  a  distance  of  half  a  mile  firom  the  prison 
and  barracks  before  mentioned,  and  consists  of  8  acres 
of  meadow  land,  worth  a  yearly  rent  of  It  6s.  per  acre, 
60  acres  of  rough  land,  worth  a  yearly  rent  of  5s.  per 
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acre ;  and  145  acres  of  waste  land,  worth  a  yearly  rent 
of  1*.  per  acre ;  and  of  a  small  farm  house ;  and  these 
premises  are  rented  by  the  directors  of  convicts'  prisons 
from  the  Duchy  of  Cornwall^  under  a  lease  dated  7  th 
May  1852,  for  a  terra  of  thirty  one  years  from  29th 
September  1850,  subject  to  a  rent  of  30i  a  year,  and  to 
certain  royahies  for  all  peat  &c.  which,  or  the  products 
of  which,  should  be  sold,  or  disposed  of  otherwise  than 
for  the  use  of  the  convict  establishment.  The  directors 
employ  convicts  of  the  establishment  in  clearing  and 
cultivating  this  farm ;  and  all  its  proceeds  have  been 
used  or  disposed  of  for  the  benefit  of  the  establishment 
and  not  otherwise. 

The  question  for  the  opinion  of  this  Court  was  stated 
to  be: 

Whether,  under  the  circumstances  above  stated  in 
respect  of  the  ^Mand  and  buildings"  included  in  the 
rate,  or  any  and  what  part  thereof,  any  person  is  rate- 
able to  the  relief  of  the  poor.  If  the  Court  shall  be  of 
opinion  that  no  one  is  rateable  to  the  relief  of  the  poor 
in  respect  of  the  occupation  of  any  part  of  the  said  land 
and  buildings,  then  it  is  agreed  that  the  said  rate  shall 
be  amended  by  striking  out  the  assessment  on  the 
appellant.  If  the  Court  shall  be  of  opinion  that,  in 
respect  of  the  occupation  of  the  said  lands  and  buildings, 
or  any  part  thereof,  any  one  is  rateable  as  aforesaid, 
then  the  assessment  on  the  appellant  is  to  stand  to  such 
extent  as  the  Court  may  think  fit :  and,  if  the  parties 
should  differ  as  to  the  amount  at  which  the  rateable 
part  of  the  said  lands  and  buildings  ought  to  be  assessed, 
the  question  of  such  amount  shall  be  disposed  of  by  the 
Court  itself  naming  a  sum,  or  otherwise  as  the  Court 
may  direct 
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In  either  case  such  costs  are  to  be  paid  as  this  Court        1854. 

shall  adjudge :  and  it  is  agreed  that  judgment  shall  be      OAMBiEa 

entered  by  the  Sessions  accordingly.  Overseers  of 

Lydfoed. 

Pdskley^  for  the  respondents.  First,  as  to  the  prison. 
It  is  found  that  the  coach-house  and  extent  of  stabling, 
occupied  by  the  governor  within  the  walls,  are  ''not 
necessary  to  enable  him  properly  to  discharge  his 
duties."  The  governor  therefore  is  a  rateable  occupier ; 
Rex  V.  Terrott  (a).  And,  as  he  occupies  the  whole  toge- 
ther, be  must  be  rated  for  the  whole,  as  in  that  case. 
Indeed  it  is  not  necessary  to  rely  upon  the  excess,  in 
order  to  shew  that  he  is  rateable  for  all  that  he  occupies 
in  the  prison.  In  Regina  v.  Temple  {b)  it  was  held  that 
premises,  hired  by  the  Privy  Council  for  the  use  of  a 
normal  school,  on  which  the  principal  and  masters 
resided,  were  subjects  of  rate.  [Lord  Campbell  C.  J. 
There  is  a  difference  of  use,  at  any  rale,  in  the  two 
cases,  '^rhere  the  parties  went  voluntarily  for  instruc- 
tion :  here  the  building  is  devoted  to  persons  suffering 
the  sentence  of  the  law.]  The  Court  has  repeatedly, 
as  in  Regina  v.  Sterry  (c),  expressed  regret  that  the  mere 
occupation  of  valuable  property  has  not,  without  any  dis- 
tinction as  to  public  and  private  purposes,  been  deemed 
sufficient  to  constitute  a  rateability.  [Coleridge  J.  It 
may  be  said  that  such  an  expression  of  regret  shews 
how  strongly  it  was  felt  that  the  objectionable  rule  was 
fixed.  Lord  Campbell  C.  J.  You  had  better  clear  the 
way  by  discussing,  in  the  first  place,  the  question 
whether  any  one  is  rateable  for  that  which  is  mere 
prison.]     Any  one  who  occupies  is  so.     [lx)rd  Campbell 

(a)  3  Ea^t.  506.  (6)  2  E,  §•  D,  160. 

(c)  UA.^E,  84.  92. 

VOL.  III.  2    A  B.    &   B. 
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1854.        C.J.     What  profit  does  the  prison  produce?]     The 
Gambier      ^^^^  '^  li^6  ^^^^  of  a  lunatic  asjlum,  which  is  rateable  in 
Q^^J^  ^    the  hands  of  a  private  person,  or  of  the  normal  school 
LYDfoaa      in  Beffina  v.  Temple  (a).     The  Privy  Council,  in  the 
case  last  mentioned,  were  much  in  the  same  position  as 
the  directors  here,  under  stat.  13  &  14  Vict  c.  39.     The 
latter  are  not  servants  of  the  Crown,  but  *^  public  officero 
appointed  to  perform  certain  duties  assigned  to  them  by 
the  Legislature,"  according  to  the  distinction  laid  down 
by  Lord  Lyndhurst  C.  in  the  case  of  The  Commissioners 
of  Woods  and  Forests  {b).     The  leading  case  in  favour 
of  the  non-rateability  of  property  occupied  for  a  public 
purpose  is  Rex  v.  The  Commissioners  of  Salter's  Load 
Shiice  (c).     But  that  case,  so  far  as  it  can  be  supported, 
is  explained  by  this  Court  in  Birkenhead  Dock  Trustees 
T.  Birkenhead  Overseers  (//),  on  the  ground   that  the 
Court  adopted  the  construction  that   the  direction  of 
the  local  Act  "  amounted  to  a  prohibition  to  apply  the 
tolls  to  the  payment  of   poor's  rate:"   and   the  same 
explanation  is  given  by  Lord  Campbell  C.  J.  in  Regina 
V.  Temple  {e).     In  Rex  v.  St.  Luke's  Hospital  {g)  the 
hospital  was  held  not  rateable  because  it  was  vested  in 
trustees  who  had  no  interest;  but  that  principle  has 
been  disallowed  in  later  cases ;  Rex  v.  The  May  or ^  Sfc.  of 
York  {h\  Regina  v.  Harrogate  Commissioners  (t).    [Lord 
Campbell  C.  J.     That  is,  a  trustee  who  occupies  but 
takes  no  benefit  may  be  rated  if  his  cestui  que  trust 
takes  a  benefit]    A  profitable  occupation,  though  in  the 

(«)  2  E.  ^  B.  160. 

(6)  Viicount  Canterbury  \.  The  Attorney  General,  1  Phitt.  R,  306.  324. 

(c)  4  T.  R  730.  («/)  1  E.^  R.  148.  157,  8. 

ie)  2  E.Sr  B.  168.  (g)  2  Burr.  1053. 

{h)  6  A.^  E.  419.  (i;  15  Q.  B.  1012. 
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carrjing  out  of  a  public  duty  or  a   charitable  trust,        1854. 

creates  liability   to   rate ;  Bex  v.  Munday  {a\   Rex  v.      OAMiwa  " 

CaU  {b\  Rex  v.  HurcUs  (c),   Regina  v.  Pomonby  (d) ;    0^^,^^  ^f 

though  it  is  otherwise  where  there  is  no  occupation  at     !-«>«»»• 

all  except  what  consists  in  the  mere  appropriation  to 

the  public  purpose ;  Lerd  Amherst  v.  Lord  S<mtmert  {e), 

Regina  v.  Sbee  {g).     [  Wightman  J.  referred  to  Regina 

▼•  Shepherd  (ky\     Several  questions  were  there  raised: 

the  first  discussed  seems  to  have   been  whether  the 

gader,   matrons,  &c.   were  occupiers ;  Regina  ▼.   The 

Justices  of  Worcestershire  (t)  was  relied  on,  where  it  was 

held  that  the  justices  of  a  county  were  not  liable  for 

buildings  which  they  held,  to  be  used  as  a  county  hall, 

courts  of  justice,  and  judges'  lodgings.     [Lord  Campbell 

C.  J.     Possibly  it  may  not  be  too  late  to  reconsider  the 

cases:  but  certainly  in  Regina  v.  Shepherd (h)  it  was 

taken  for  granted  that  there  could  be  no  rateability  in 

respect  of  a  prison.] 

At  all  events,  the  governor  is  rateable  so  &r  as  the 
occupation  of  the  coach-house  is  not  necessary  for  the 
discharge  of  his  duties;  Regina  v.  Terrott  (A). 

The  rateability  in  respect  of  the  occupation  of  the 
house  by  the  grocer  will  probably  not  be  contested. 

As  to  the  cottages  and  other  dwellings,  including  the 
barracks,  on  the  outside  of  the  prison:  the  occupiers, 
though  they  reside  for  the  purpose  of  discharging  duties 
in  the  prison,  are  beneficial  occupiers,  as  much  as  they 

(a)  1  East,  584.  (6)  6  7.  R,  332. 

(c)  3  r.  il.  497.  (d)  3Q.  B.\4. 

(•)  2  T.  R.  372. 

(g)  4Q.  B.2.    Set  2  E.  5-  B.  173. 
(A)   1  Q.  B.  170.  (0  U  A,^  E,  67. 

(k)  3  East,  506. 
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1854.  would  be  if  the  dwellings  were  in  a  parish  different  from 
Gambier  that  in  which  the  prison  stands.  Whether  they  pay 
Owenten  of  ^^^^  ^^  ^^^'^  -^^  amount  of  rent  deducted  from  their 
salary,  must  be  immaterial  as  to  rateability.  [ColeridffeJ. 
Is  the  case  different  from  that  of  a  gamekeeper  who  is 
allowed  to  occupy  a  house,  in  lieu  of  part  of  his  wages, 
and  who  yet,  if  he  occupies  merely  for  the  purpose  of 
performing  the  service  of  gamekeeper,  is  held  not  to  be 
an  occupier,  the  occupation  being  that  of  the  master(a)?] 
The  question  is  whether  there  is  here  an  occupation 
under  stat.  43  Eliz.  c,  2.  The  case  of  the  chaplain  is  a 
fair  instance :  how  can  he  be  said  not  to  occupy  benefi- 
cially, because  he  is  obliged  to  reside  near  the  prison  ? 

The  canteen  is  unquestionably  the  subject  of  beneficial 
occupation. 

As  to  the  land,  there  is  nothing  to  shew  that  it  does 
not  produce  profit  The  case  therefore  falls  within 
Governors  of  the  Bristol  Poor  v.  Wait  {h)  and  Regina 
V.  Wallingford  Union  (c).  It  can  make  no  difference 
whether  the  land  is  occupied  in  this  way,  or  whether 
the  directors  let  it  to  a  farmer  who  contracts  to  employ 
convicts  upon  it. 

Sir  A.  J.  E.  Cockbum,  Attorney  General,  contra. 

As  to  the  prison  itself,  the  exemption  from  rate 
is  established  by  Reffina  v.  Shepherd  {d).  And,  so  far 
as  it  is  occupied  by  officers  exclusively  for  the  perform- 
ance of  their  duties,  they  cannot  be  rateable :  and  this 
includes  reasonable  accommodation  for  their  families 
according  to  their  station  in  life.  [lA)rd  Campbell  C.  J. 
That  is  so,  certainly.] 

(a)  See  Rex  v.  KtlUem,  5  Af.  ^  5.  136.  ^6)  ^  A.^  E.\. 

Cc)   \0A  Sr  E.  259.  (,/)    1   Q.  B.  170. 


XVII.   VICTORIA. 


357 


With  respect  to  the  excess  of  accommodation  enjoyed 
by  the  governor,  it  seems  that  Rex  v.  Terrait  (a)  is 
concUisive  in  favour  of  the  rateability. 

It  must  be  also  admitted  that  the  occupation  by  the 
grocer  creates  a  liability  to  rate. 

The  occupation  of  the  buildings  by  the  officers  with- 
out the  prison,  inasmuch  as  it  is  confined  to  such 
occupation  as  is  essential  to  the  proper  performance  of 
their  duties,  cannot  in  principle  be  distinguished  from 
the  occupation  within  the  prison.  The  establishment 
requires  the  officers ;  and  they  are  placed,  without  any 
intention  on  their  own  part,  on  premises  belonging  to 
the  establishment.  What  difference  can  it  make  whether 
such  premises  are  within  or  without  the  walls  of  the 
building  principally  appropriated  to  the  purpose  of  con- 
finement ?  [Lord  Campbell  C.  J.  Your  principle  would 
go  to  the  extent  of  exempting  them  if  these  premises 
were  in  one  parish  and  the  prison  in  another.]  That  is 
not  an  absurd  result.  [Lord  Campbell  C.  J.  I  cannot 
see  that  it  makes  any  difference  whether  the  officers 
pay  rent  or  have  so  much  less  salary.]  It  certainly 
would  make  no  difference  as  to  premises  occupied 
within  the  walls :  and  there  can,  in  this  respect,  be  no 
distinction  as  to  premises  within  or  without.  [Coleridge 
J.  Suppose  the  directors  to  say  to  the  chaplain,  We 
require  you  to  reside  in  such  a  street :  would  not  he  be 
the  occupier  of  the  house  which  he  took,  whether  it  was 
let  to  him  by  the  directors  or  by  any  other  person  ?] 
As  much  so  as  if  the  apartments  were  within  the  prison ; 
not  more.  In  either  case  he  would  have  an  occupation 
sufficient  to  support  an  action  of  trespass.     All  buildings 
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required  as  accesBory  to  the  prisoD  aeein  to  come  within 
the  same  principle. 

The  authorities  appear  to  shew  that  the  occupier  of 
the  canteen  is  rateable. 

As  to  the  land  on  which  the  conricts  are  employed^ 
it  is  devoted^  not  to  producing  proGt,  but  to  carrying 
out  the  public  purposes  of  the  establishment.  [IFiS^A/- 
W9an  J.  How  do  you  distinguish  the  case  from  GtmemorM 
of  the  Brisial  Boor  t.  ff^mif  (a)?]  In  that  case  the 
Goremois  occupied,  for  the  purposes  of  their  parish, 
land  out  of  the  parish :  here  the  parish  is  the  same ;  and, 
further,  even  if  that  were  not  so,  the  purpose  is  public, 
without  restriction  to  parish  or  county.  [Lord  Campbell 
C\  J.  If  they  carried  on  a  iann  profitably,  by  means 
of  conricts,  in  another  parish,  devoting  the  profits  to  the 
establidiinent,  could  the  other  paridi  be  deprived  of  the 
rateable  ground?]  That  is  no  more  than  what  takes 
place  in  many  chaises  of  the  mode  of  occupying. 
[Coleridge  J.  As  in  the  case  of  building  a  county 
gaol  (6).]  There  was  in  fiict  a  profit  from  the  work  of 
the  prisoners  in  Regma  v.  Shepherd  (c).  But  it  must  be 
admitted  that  the  authorities  of  Gooemars  rf  the  Bristol 
Fbor  V.  IFaU  (d)  and  Begima  v.  WaUingford  Vnkm  (e) 
are  strongly  in  fiivour  of  the  respondents,  on  this  point. 


JPashleg,  in  reply,  was  desired  by  the  Court  to  confine 
his  aigument  to  the  caKSof  the  residences  of  the  oflkers 
of  the  establishment     Bex  v.  Hnrdie  {g\  the  case  of  the 


(«)  bA.^E.  I. 

(&)  Sec  I^oid  MoMsfitWi  remarks  to  Bex  v.  Sl  LmJkt's  Sotpitai^  2  Bvr, 


1063.4 
(r>  1  Q.  B,  !:0. 


(rf)  5  A.  4-  E.  I. 
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gunner,  who  occupied  a  battery  house,  the  property  of 
the  Crown,  goes  further  than  is  required  for  the  respon- 
dents  on  this  point  And  in  Rex  v.  Terrott  (a)  the 
Court  said :  *^  The  principle  to  be  collected  from  all  the 
cases  on  the  subject  is,  that  if  the  party  rated  have  the 
use  of  the  building  or  other  subject  of  the  rate  as  a 
mere  servant  of  the  Crown,  or  of  any  public  body,  or  in 
any  other  respect  for  the  mere  exercise  of  public  duty 
therein,  and  have  no  beneficial  occupation  of  or  emolu- 
ment resulting  from  it  in  any  personal  and  private  respect, 
then  he  is  not  rateable."  But  it  cannot  be  said  that  the 
officers,  for  whom  a  residence  is  found,  derive  no  benefit 
from  its  use.  In  the  case  of  the  Masters  in  Chancery, 
Hoiford  V.  Copeland  (b\  the  apartments  were  used 
merely  for  business.  [Lord  Campbell  C.  J.  The  Masters 
could  no  more  be  rateable  for  that  user  than  we  are  for 
sitting  in  this  Court]  But,  if  in  either  case  a  residence 
were  annexed  to  the  office,  that  would  create  a  rate- 
ability.  The  burthen  of  the  argument  may  be  fiurly 
said  to  be  shifted  when  the  question  is  transferred  to 
houses  outside  of  the  prison:  prima  facie,  all  the  body 
of  the  prison  is  not  rateable ;  prima  facie  all  ordinary 
land  is  rateable.  If  any  one  be  rateable,  the  case  is  so 
framed  that  it  is  unnecessary  to  fix  upon  the  party. 


1854. 

OAMBISa 

Oveneenof 
LvDroajK 


Lord  Campbell  C.  J.  We  are  called  on  to  give  our 
opinion  whether  the  whole  or  any  part  of  these  premises 
is  the  subject  of  rate.  As  to  the  prison,  I  entertain  no 
doubt  of  its  being  exempt  Prisons  have  always  been 
considered  not  rateable:  the  prisoners  there  confined  are 
not  beneficial  occupiers;  nor  can  the  gaoler  or  other 


(a)  3  East,  513. 


(k)  3  B.k  P,  129. 


360  HILARY  TERM. 

1»54.  officers,  who  are  placed  there  to  take  care  of  the  prisoners, 
Gambier  ^  ^'^  ^°  ^*^^  ^  distinct  occupation.  Next :  as  to  the 
Otci^  f  *'^C"P*^^on  which  the  governor  enjoys  in  excess  of  what 
Lyopord.  18  necessary  for  the  performance  of  his  duties.  That 
excess  being  expressly  found,  he  is  to  that  extent  not 
within  the  principle  which  exempts  from  rate  an  occu- 
pation necessary  for  the  performance  of  a  public  duty. 
Next,  the  Attorney  General  gives  up  the  defence  of  the 
grocer's  residence  and  the  canteen.  Then  I  come  to 
the  question  of  the  official  residences  without  the  walls  of 
the  prison.  I  think  the  officers,  in  those  instances,  occupy 
beneficially,  and  are  rateable.  It  cannot  be  disputed,  I 
think,  that  they  would  be  rateable  if  they  paid  rent  for 
these  houses,  and  received  an  allowance  for  the  purpose 
of  doing  so.  But  I  cannot  see  that  it  makes  any  differ- 
ence whether  they  have  a  pecuniary  allowance  or  a 
residence  allotted  to  them:  there  is  a  benefit  in  each 
case ;  only  the  salary  will  be  less  in  one  case  than  the 
other,  because  the  benefit  is  in  a  different  form.  It  does, 
I  allow,  appear  to  be  a  subtle  distinction,  when  we 
discriminate  between  the  residences  within  the  walls  of  the 
prison  and  those  without :  but,  whenever  we  find  ourselves 
on  the  confines  of  conflicting  principles,  the  distinctions 
must  inevitably  be  subtle.  The  officers  are  in  the  prison 
merely  for  the  purposes  of  the  prison  :  but,  if  we  allowed 
the  exemption  without  the  prison,  we  should  have  to 
allow  it  in  cases  where  the  residence  was  in  a  different 
parish.  I  am  therefore  of  opinion  that  there  is  a  liability 
to  rate  in  respect  of  these  residences.  No  distinction 
can  be  made  as  to  the  cottages,  whether  they  pay  rent 
or  not.  I'he  official  houses  in  the  barracks  will  also  be 
within  the  liability.  Lastly,  the  occupation  of  the  land 
which  is    inhabited  bv  tlic  convicts   brings    with    it    a 
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liability    to   rate.     The   case   caDnot   possibly   be   dis-  1854. 

tinguished  from  Governors  of  Bristol  Poor  v.  Wait  (a) ;  Gambier 

there   can    be   no   difference    whether   the   dispute   is  Overseers  of 
between  two  parishes  or  between  a  parish  and  a  county. 

CoLRRiDQE  J.  I  agree  with  my  Lord  on  all  the  points 
except  one,  to  which  I  shall  confine  myself.  As  at 
present  advised,  I  cannot  concur  in  thinking  the  occu- 
pier of  any  official  residence,  which  is  not  more  than  is 
requisite  for  the  purposes  of  the  office,  rateable  for  such 
occupation :  and  I  do  not  think  it  safe  to  say  that  the 
rule  is  different  according  as  the  residences  are  within 
or  without  the  prison  walls.  Why  is  it  that  officers  are 
not  rateable  for  what  they  occupy  within  the  walls? 
The  directors  occupy  all  within  the  walls  by  the  prisoners 
and  the  officers :  and  this,  not  being  a  beneficial  occupa- 
tion, has  in  many  cases  been  held  not  to  be  rateable. 
Then  the  fact  here  is  that  residences  beyond  the  walls  are 
allotted  to  officers  which  are  absolutely  necessary  for  the 
performance  of  their  duties.  They  have  no  choice  as  to 
where  they  reside;  they  pay  no  rent  On  the  last  cir- 
cumstance, however,  I  do  not  rely  much ;  for  that  would 
merely  affect  the  amount  of  salary.  The  residences  need 
not  be  within  the  walls ;  but  they  must  be  near :  on  what 
principle  can  we  distinguish  them  from  residences  actually 
within  the  walls  ?  If  the  governor's  house  were  without 
the  walls,  I  think  it  could  no  more  be  rateable  than  it  is 
now :  it  would  not  the  less  be  a  part  of  the  prison.  It  is 
found  not  to  be  more  than  is  necessary  for  the  perform- 
ance of  his  duty  in  the  prison  ;  and  that,  on  a  fair  view 
of  the  rule,  includes  reasonable  accommodation  for  his 
family. 

H  ^A.^E.  I. 
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Lydford. 


WroHTMAN  J.  The  question  is.  What  part  of  these 
Gambieb  premises  is  rateable^  or  rather  what  is  exempt  from  rate. 
Orerieen  of  ^^  ^^  hardlj  contended  that  the  prison  itself  is  rateable, 
or  that  the  governor  is  not  rateable  for  the  excess, 
which  is  found  as  a  fact.  As  to  the  official  residences 
without  the  walls,  I  think  we  may  draw  the  line  there ; 
we  certainly  must  draw  it  somewhere ;  either  rent  is 
pud,  or  there  is  an  equivalent  in  the  way  of  salary. 
The  separate  residences  seem  to  me  to  fall  within  the 
ordinary  rule  as  to  beneficial  occupation.  On  the  other 
points,  also,  I  agree  with  my  Lord.  The  case  of  the 
convict  farm  is  clearly  not  distinguishable  from  Gooemort 
of  Bristol  Poor  V.  Wait  {a). 

(No  fourth  Judge  was  present) 

Lord  Campbell  C.  J.    There  is  no  victor :  and  there 
will  be  no  costs. 


The  following  order  was  drawn  up:  '^It  b  con- 
sidered and  adjudged  by  this  Court:  That  the 
appellant  is  rateable  in  respect  of  all  the  lands  and 
buildings  assessed  except  the  prison  and  the  governor's 
house  within  the  prison;  and  that  the  appellant  b  also 
rateable  in  respect  of  the  excess  of  accommodation  in 
the  coach-house  and  stable  within  the  prison:  It  is 
thereupon  ordered  that  the  rate  do  stand,  except  as 
aforesaid,  and  that  the  same  be  amended,  and  judgment 
entered  accordingly  by  the  Sessions." 

(a)  bA,^E.  1. 
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The  Queen  against  Evans.  J^::::i'ii,y,. 

TT  J.  HODGSON,  in  last  Hilary  Term,  obtoined  a  Th«  roles  of  i 

JZLm        ,         „.  ,  i_  1       benefit  society, 

rule  calling  on  the  prosecutors  to  shew  cause  wnj  esublUbed,en- 

an  order,  made  by  persons  named  in  the  rule,  being  five  f^^  ^^^^ 

justices  of  Caernarvonshire,  on  28th  March  1853,  "  upon  ^^^^}J[  ^^' 

the  complaint  o^  David  Davies,  whereby  they  did  order  ^^g  ^  f^' 

Rowland  Evans,  as  president  and  officer  of  The  Bangor  ^^^'-l^lr 

Rechabites  Benefit  Society,  to  reinstate  the  said  David  ifwmis- 

,  ,  understaodiiig 

Davies  as  a  member  of  the  said  society,  and,  in  default  sbould  haopen 

of  his  so  doing,  to  pay  the  said  David  Davies  the  sum  of  Society  and 

50L,  should  not  be  quashed."  members,  tbe 

From  the  affidavits  in  support  of  the  rule  it  appeared  S^'^JSmitted 

that  The  Bangor  Rechabites  Enrolled  General  Benefit  ^^^l^^"" 

Society  was,  in  1841,  established  and  enrolled  according  tccordrng  to 

to  the  provisions  of  stats.  10  Cr.  4.  c.  56.  and  4  &  5  ^  4.  «•  66.,  nine  of 

whom  should 
be  elected  in 
the  first  qnsrterly  meeting  ifter  the  passing  of  the  said  laws ;  and  that,  when  any  dispute  should 
arise,  the  names  of  the  vbitratois  sbould  be  shoflBed  in  a  box  or  glass,  and  the  first  five  names 
taken  up  by  the  complaining  party  should  be  the  arbitrators  for  the  question  at  issue,  and 
their  decision  should  be  final.  The  Society,  at  their  first  quarterly  meeting,  appointed  a 
general  committee  for  the  purpose  of  electing  arbitrators ;  and  nine  arbitrators  were  shortly 
afterwards  elected.  Afterwards,  in  consequence  of  some  of  them  having  left  the  neigh- 
bourhood, and  of  others  having  refused  to  act  if  called  on,  the  general  committee  elected 
nine  new  arbitrators  in  the  place  of  die  first  set  After  the  first  election,  but  before  the 
second,  D. ,  a  member  of  the  Society,  was  expelled  for  an  infringement  of  one  of  the  rules, 
as  directed  by  the  rule  itself.  He  applied,  after  the  second  electioB  of  arbitrators,  to  have 
the  question  of  his  expulsion  referred  to  arbitration.  The  Society  appointed  a  day  for  that 
purpose ;  and  />.  and  six  of  the  arbitrators  last  elected  attended.  2).  refused  to  draw  five 
names  out  of  the  nine,  according  to  the  rule ;  and  he  eventually,  with  the  consent  of  the 
Society,  signed  an  agreement,  submitting  the  dispute  to  five  out  of  the  six  arbitrators  then 
present  (he  having  been  previously  allowed,  on  his  own  request,  to  reject  any  one  of  the  six 
he  chose) ;  their  decision  to  be  final.  The  five  arbitrators  made  their  award,  adjudging  him 
to  be  properly  expelled.  D,  applied  for  a  rehearing,  which  was  granted ;  but,  upon  the 
meeting  for  a  rehearing,  D,  refused  to  select  his  arbitrators  according  to  the  rule ;  and  he 
subsequently  made  a  complaint  before  justices,  under  stat.  4  &  5  IK  4.  e.40.  s«.  7.,  8.;  and 
the  justices  made  an  order  rcouiring  the  Society  to  reinstate  him,  or  to  pay  him  50iL 

Held,  that  the  justices  had  no  jurisdiction  to  make  such  onier,  there  having  been  no 
neglect  or  refusal  by  the  arbitrators  to  make  an  award,  and  it  not  being  opi'n  to  D,  to 
contend  that  tbe  application  for  settlement  by  arbitration  had  not  been  complied  with  in 
forty  days,  he  being  estopped,  by  the  written  agreement,  from  disputing  the  validity  of  the 
ap|K>intnent  of  the  arbitratoni. 
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1854.  c.  40.  The  rules  of  the  Society  were  duly  certified  as 
The  Queen  directed  by  those  Acts ;  and  were  afterwards  altered  in 
Evans.  1849,  and  the  rules,  so  amended,  duly  certified  according 
to  the  provisions  of  stat  9  &  10  Vict  c.  27.  The  2d 
rule  required  every  person  becoming  a  member  of  the 
Society  to  sign  a  pledge  to  abstain  firom  every  intoxi- 
cating beverage :  and,  by  the  same  rule,  it  was  declared 
that,  if  any  member  should  break  the  said  pledge,  he 
should  be  no  longer  a  member,  unless  the  Society  should 
choose  to  readmit  him  as  a  new  member  upon  his  paying 
a  fine  as  specified  in  the  said  rules.  The  40th  rule 
provided  that,  should  any  misunderstanding  happen  be- 
tween the  Society  and  any  of  its  members  at  any  time 
thereafter,  the  matter  should  be  submitted  to  the  decision 
of  arbitrators  according  to  stat  10  Cr.  4.  c.  56.,  nine  of 
whom  should  be  nominated  and  elected  In  the  first 
quarterly  meeting  after  the  passing  of  the  said  laws,  no 
one  of  them  having  any  claim  to  any  benefit  from  the 
Society ;  and  that,  when  any  dispute  should  arise,  the 
names  of  the  arbitrators  should  be  written  on  a  slip 
of  paper  and  shuffled  in  a  box  or  glass;  and  the  first 
five  names  taken  up  by  the  complaining  party  should 
be  the  arbitrators  for  the  question  at  issue;  and  that 
their  decision  should  be  final. 

In  Julyy  1849,  a  general  committee  of  the  Society, 
previously  appointed  for  the  purpose  at  their  first  quar- 
terly meeting,  elected  nine  persons  as  arbitrator  under 
the  40th  rule.  Some  of  these  arbitrators  having  refused 
to  act  if  called  upon,  and  others  having  left  the  neigh- 
bourhood of  Bangor,  nine  other  persons,  none  of  whom 
had  any  claim  to  any  benefit  from  the  Society,  were,  in 
June  1852,  at  a  general  meeting  of  the  Society,  elected 
as  arbitrators  in  the  place  of  the  nine  arbitrators  first 
plccteil.     Il   was  deposc<l  that  this  was   done    for  the 
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mere  purpose  of  having  a  full  number  of  arbitrators;  1854. 
and  that,  at  the  time  of  the  election,  there  was  no  The  Qubxn 
dispute  between  the  Society  and  any  member.  In  gy^^g^ 
April,  1852,  Davies  had  been  expelled  from  the  Society 
for  having  infringed  the  2d  rule  by  breaking  his 
pledge;  and  in  September,  18.52,  he  served  a  notice 
upon  Evans,  then  president  of  the  Society,  requiring 
the  Society  to  submit  the  question  of  his  expulsion  to 
arbitration.  A  meeting  was  appointed  for  that  purpose 
by  the  president  and  the  committee,  and  notice  given  to 
Davies.  Cm  the  day  appointed,  six  out  of  the  nine  last 
elected  arbitrators  attended,  the  other  three  being  in 
readiness  to  attend  in  case  their  names  should  be  drawn. 
Davies  also  attended.  The  names  of  these  nine  arbi- 
brators  were  written  by  the  president  upon  slips  of 
paper,  and  shuffled  in  a  box,  as  directed  by  the  40th 
rule.  Davies  was  then  requested  to  take  five  names  out 
of  the  box ;  but  he  refused,  and  proposed,  instead,  to 
submit  the  dispute  to  fi^e  out  of  the  six  arbitrators  then 
present,  he  being  allowed  to  reject  which  one  of  the  six 
he  should  choose.  The  president  and  the  committee 
assented  to  this ;  and  Davies  selected  five  of  the  arbi- 
trators. The  following  agreement  was  then  signed,  at 
the  meeting,  by  the  president  and  Davies, 

"  Memorandum  of  agreement  made  and  entered  this 
6th  day  of  October  1852,  between  David  Davies  o( 
Lanypobty/^  &c.,  "  of  the  one  part,  and  Rowland  Evans, 
of  &c.,  "on  behalf  of  The  Bangor  Rechabites  Enrolled 
General  Benefit  Society,  of  the  other  part :  Whereas 
certain  dispute  has  arisen  between  the  said  David 
Davies  and  the  said  Society  as  to  the  expulsion  of  the 
said  David  Davies  from  the  said  Society,  it  is  witnessed 
that  the  said  David  Davies  and  Rowland  Evans  do 
hereby  agree    to  refer  such  dispute  to  the  arbitration 
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1854.       and  decision  of  the  following  gentlemen"'  (here  followed 
TlieQuEsy"  ^®  names  of  the  five  arbitrators  chosen   by  Dames)^ 
EyI'itb.       '*  whose  decision  shall  be  final  and  conclusive  between 
the  said  parties  hereta     As  witness"  &c. 

Daoies^B  statement,  in  his  affidavit  in  answer,  as  to  his 
signing  this  agreement,  was  as  follows.  *'  That  this  depo- 
nent thought  he  was  bound  to  submit  the  case  to  them, 
and  accordingly  did  sa  That,  before  the  case  was  gone 
intOj  he,  deponent,  was  told  by  Mr.  Henry  Lloyd  Jona, 
one  of  said  persons  so  acting  as  arbitrators  as  aforesaid, 
that  he  must  sign  a  paper  agreeing  to  alSde  by  the 
decision  which  should  be  come  to,  and  that  the  case 
could  not  be  entered  into  until  he  did  so:  that^  said 
£L  L.  J.  being  an  attorney,  he,  deponent,  supposed  that 
it  was  required  by  law  that  such  a  document  should  be 
signed,  and  he  therefore  signed**  the  paper :  ^^  that  said 
Henry  Uayd  Jones  did  not,  either  directly  or  indirectly, 
state  to  deponent  or  in  his  this  deponent's  hearing,  that 
his  object  in  getting  the  said  agreement  signed  was  to 
prevent  any  dispute  arising  as  to  the  sufficiency  of  the 
appointment  of  the  persons  about  to  act  as  arbitrators ; 
nor  did  he,  this  deponent,  propose  or  consent  to  refer 
the  dispute  in  question  to  any  of  the  arbitrators  who 
were  then  present;  nor  did  he  select  or  agree  to  any  of 
them  for  that  purpose,  except  by  signing  the  said 
paper." 

The  affidavits  in  support  of  the  rule  further  shewed 
that,  immediately  upon  the  signing  of  the  agreement, 
these  five  arbitrators  proceeded  with  the  reference,  and, 
on  the  same  day  as  that  on  which  the  meeting  was  called, 
published  their  award,  in  the  foUowii^  term&  **  We, 
the  major  part  of  the  arbitrators  duly  appointed  by  T%e 
Bangor  RechabUe  Enrolkd  General  Ben^  Society,  estab- 
lished at  Bangor,  in  the  county  of  Carnarvon,  do  hereby 
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award  and  order  that  we  expel  David  Davies,  o{  Lony-        i854. 
poUy^  from  the  said  Society.     Dated"  &c.     A  copy  of    TheQuiKN 
the  award  was  served  on  Dames  ;  who,  on  16th  January       etanb. 
1853,  served  on  the  president  the  following  notice. 

**  Mr.  Rowland  Evans^  president  of  The  Bangor  Re- 
chabite  Benefit  Society  ;  I  give  you  this  notice,  to  bring 
my  case  of  being  expelled  from  the  Society  before  the 
arbitrators  with  fair  play,  that  I  may  get  satisfaction; 
or  I  will  bring  my  case  to  the  magistrates.  Bangor^ 
18th  January  1853." 

The  president  and  the  committee  sent  a  notice  to 
DameSf  that  they  were  willing  to  consent  to  another  refer- 
ence, and  that  the  said  arbitrators  would  meet  on  26th 
February  1853,  for  the  pnrpose  of  rehearing  the  case; 
and  they  requested  Dames  to  attend.  The  meeting  took 
place  on  that  day;  and  the  last  elected  arbitrators  and 
Dames  attended.  The  president  wrote  the  names  of  the 
nine  arbitrators  on  slips  of  paper,  preparatory  to  placing 
them  in  the  box  to  be  shuffled ;  but  Davies  then  stated 
that  he  would  not  proceed  with  the  reference,  and  left 
the  room.  No  other  application  for  a  rehearing  was 
afterwards  made  by  him. 

On  the  15th  March  1853,  Davies  made  a  complaint 
before  the  magistrates  at  the  Bangor  Petty  Sessions, 
against  Evans^  as  president  of  the  Society,  stating  the 
fiMst  of  his,  Dames%  expulsion,  and  of  his  first  applica- 
tion for  a  reference  to  arbitration,  and  forther  stating 
that  such  application  had  not  been  complied  vnih. 
within  forty  days  next  after  such  applicatioo.  Before 
the  magistrates,  the  beta  above  stated  were  proved; 
afid  it  was  contended,  on  behalf  of  the  Society,  that 
the  magistrates  had  no  jurisdiction  in  the  matter.  Dames 
having  applied  to  the  Society  for  a  reference  to  arbi- 
tration, and  an  award  having  been  accordingly  made. 
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1854.  within  forty  days  from  such  application ;  which,  by  the 
The  Queen  terms  of  the  submission,  was  to  be  final  On  behalf  of 
£vAN8.  I^o^nes  it  was  contended  that  no  binding  award  had 
been  made,  inasmuch  as  the  arbitrators  who  had  made 
it  were  not  arbitrators  appointed  according  to  the  rules 
of  the  Society.  The  magistrates  ^'  decided  upon  enter- 
ing into  the  merits  of  the  said  dispute,  without  assigning 
any  reasons  for  arriving  at  that  conclusion :"  and  they 
accordingly  made  the  order  in  respect  of  which  the  rule 
above  mentioned  was  obtained. 

BramweU  and  WUles  now  shewed  cause  against  the 
rule.  The  justices  had  jurisdiction  to  make  the  order  in 
question.  Stat  4  &  5  ^  4.  c.  40.  «.  7.  gives  them  jur- 
isdiction either  when  the  application  for  a  settlement  by 
arbitration  has  not  been  complied  with  within  forty  days 
after  such  application,  or  where  there  has  been  an  abso- 
lute neglect  or  refusal  on  the  part  of  the  arbitrators  to 
make  an  award.  The  justices  are  not  bound,  in  making 
their  decision,  to  state  the  grounds  upon  which  they  make 
it.  But  in  the  present  instance,  no  doubt,  they  were  of 
opinion  that  the  second  appointment  of  arbitrators  was 
Dot  made  bona  fide.  Any  proceeding  of  the  arbitrators, 
under  an  invalid  or  fraudulent  appointment,  would  be  void, 
and  tantamount  to  a  refusal  and  neglect  on  their  part  to 
make  a  valid  award.  And  a  reference  to  such  arbitrators 
is  no  compliance,  legally  speaking,  with  the  application 
for  a  settlement  by  arbitration.  It  is  clear  that  here  the 
second  appointment  was  merely  a  colourable  one;  it 
was  made  post  litem  motam,  and  was  obviously  for  the 
purpose  of  obtaining  a  set  of  arbitrators  favourable  to  the 
society.  But,  even  assuming  that  it  was  made  bona  fide, 
it  was  not  made  in  accordance  with  the  provisions  of  the 
rules  of  the  Society  and  stat.  10  G.  4.  c.  56.  s,  27. ;  and 
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the    award   was    therefore    not  valid.      [Coleridge   J.        1854. 
Suppose  the  Society,  under  a  misapprehension,  removed    xh«  Qukek 
one  body  of  arbitrators,  and  substituted  another.     Would       e^^n^. 
any  decision  by  these  new  arbitrators  be  invalid?]     It  is 
not  necessary  to  go  so  far :  in  the  present  case  the  first 
arbitrators  were  not  regularly  removed ;  and  it  is  clear, 
at  all  events,  that,  while  they  remain   unremoved,  no 
fresh  arbitrators  can  be  appointed,  and  that,  if  they  are 
appointed,  their  decisions  are  not  valid.     [Lord  Campbell 
C.  J.     The  appointment  of  the  second  set  of  arbitrators 
would  amount  to  a  removal  of  the  first      Wightman  J. 
Suppose  some  of  the  first  set  left  the  neighbourhood: 
could  the  Society,  without  removing  them  by  a  formal 
act,  supply  their  places  by  others?]     The  leaving  would 
be  tantamount  to  a  refusal  to  act ;  and  there  would 
therefore  be  no  necessity  for  a  formal  act  of  removaL    It 
will  be  contended  by  the  other  side  that  Davies  was 
bound  by  the  written  submission.     But  that  submission 
is  invalid  for  want  of  mutuality :  this  objection,  in  fact, 
applies  to  the  whole  of  the   transaction.     [Coleridge  J. 
In  order  to  give  the  justices  jurisdiction,   it  must  be 
shewn  either  that  no  award  at  all  was  made,  or  that  an 
award  was  made  which  was  invalid.     How  can  either 
state  of  things  exist  here,  where  an  award  has  been 
made  to  which  Davies  agrees  beforehand  to  submit,  as 
binding  ?]     He  signed  the  agreement  under  a  misappre- 
hension ;  he  did  not  know  what  he  was  assenting  to. 
[Coleridge  J.     The  affidaviu  tend  to  shew  that  he  signed 
the  agreement  with  a  full  knowledge  of  its  purport] 
His  own  affidavit  states  that  he  did  not     [Wightman  J. 
His  denial  is  not  very  explicit     Coleridge  J.     Suppose 
the  award  had  been  against  the  Society  :  could  they 
have  applied  for  a  magistrate's  order,  on  the  ground  that 
VOL.  111.  2  b  e.  &  b. 
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1854.        no  ^Ud award  had  been  made?]     It  would  appear  that 
The  Queen     ^^^J  could.     [Lord  Campbell  C.  J.     What  is  the  latest 
Etans.       ^*^  ^"  ^^^^  point?    H.  J.  Hodgson^  contra,  mentioned 
Regina  v.  Chrant  (a).] 

CowKng  and  jET.  «/*.  Hodgson^  contra,  were  not  called 
on. 

Lord  Campbell  C.  J,  This  rule  must  be  made 
absolute.  If  the  justices  had  thought  that  the  second 
appointment  of  arbitrators  was  fraudulent,  no  doubt  they 
would  have  had  jurisdiction  to  make  the  order.  But 
there  is  no  evidence  to  shew  that  they  did,  or  that  they 
had  any  grounds  for  so  thinking.  Davies  himself  was 
estopped,  by  the  submission  which  he  signed,  from 
contesting  the  authority  of  the  arbitrators.  It  would  be 
most  pernicious  if,  as  has  been  contended,  arbitrators 
appointed  by  the  Society,  and  acting  bona  fide  under 
the  belief  that  their  predecessors  were  incapable  of 
acting,  were  not  to  be  considered  as  proper  arbitrators, 
and  their  award  were  to  be  held  invalid,  because  such 
belief  arose  from  a  misapprehension. 

Coleridge  J.  I  am  of  the  same  opinion.  The 
question  turns  upon  the  construction  of  stat  4  &  5  fF. 
4.  c.  40. 1.  7.  The  justices  had  no  jurisdiction  unless 
there  had  been  either  no  compliance  with  the  application 
for  settlement  by  arbitration,  or  a  neglect  or  refusal  on 
the  part  of  the  arbitrators  to  make  an  award.  In  the 
present  case,  when  the  matter  came  before  the  justices, 
it  was  proved  to  them  that  an  award  had  actually  been 

(a)   14  Q.  B.  43. 
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made;  and  there  was  nothing  on  the  face  of  it  to  shew  1854. 
that  it  was  invalid.  It  lay,  therefore,  upon  the  parties  The  Qubbn 
disputing  the  award  to  shew  its  invalidity,  before  any  evInb. 
jurisdiction  could  accrue  to  the  justices.  As  to  the 
submission,  the  stipulation  made  by  Davies  for  hb 
striking  out  one  of  the  names  shews  that  he  was  fully 
aware  of  the  nature  and  purport  of  the  submission 
which  he  signed.  I  cannot  see  how  the  magistrates 
could  come  to  any  other  conclusion  than  that  Davies 
was  estopped  by  the  submission,  unless  the  transaction 
was  tainted  with  fraud ;  and  of  that  neither  the  affidavits 
nor  the  statements  before  the  magistrates  furnish  any 
evidence.  It  would  be  most  mischievous  if  decisions 
of  this  kind,  which  must  necessarily  be,  now  and  then, 
a  little  irregular,  but  which  are  intended  to  be  final, 
should  be  disturbed  upon  such  grounds  as  have  been 
urged  in  the  present  case.  There  has  been  a  sub- 
stantial compliance  with  the  Act 

WiQHTMAN  J.  The  iacts  of  the  case,  as  they  appear 
upon  the  affidavits,  did  not  warrant  Davies  in  contesting 
the  jurisdiction  of  the  arbitrators ;  and  the  attempt  to 
shew  jurisdiction  in  the  magistrates  has  fiiiled. 

(No  fourth  Judge  was  present.) 

Rule  absolute  (a). 

(a)  Reported  by  Franeii  Ettis,  Esq. 


2  B  2 
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Jammmy  27Ui. 


The  Queen  against  Deverell  and  another. 


Therate- 

Stjen  of  a 
Utrict  of  a 


riROWDER,  in  last  Term,  obtained  a  rale  calling 
on  John  Deverell  and  Robert  Miller  Mundy,  Esquires, 
S^uch*^ofth2  two  justices  of  Hampshire,  and  Edtcard  H.  Haggett, 
Jamet  Court  White  and  George  SmaUy  overseers  of  the 
poor  of  the  parish  of  WarhKngton,  in  the  said  county, 
to  shew  cause  why  the  two  justices  should  not  issue  a 
warrant  of  distress  in  pursuance  of  staU  3  &  4  fPl  4. 
c.  90.  8.  38.,  for  levying,  by  distress  and  sale  of  the  goods 
of  all  or  any  of  the  said  overseers,  the  sum  of  150i, 
being  the  amount  directed  to  be  paid  by  the  said  over- 
seers by  an  order,  dated  6th  July  1853,  issued  under  the 
hands  of  five  of  the  inspectors  duly  elected  for  carrying 
the  provisions  of  the  said  Act  into  effect  in  the  District 
of  St  Jamesy  Emswarth,  being  a  part  of  the  parish  of 
Warbtington ;  or  why  a  mandamus  should  not  issue 
directed  to  the  said  two  justices,  commanding  them  to 
issue  a  warrant  of  distress  for  the  purpose  aforesaid. 


proTisions  of 
sUt  3&4 
W.  4.  c  90. 
as  relate  to 
lighting,  or- 
dered  a  certain 
turn  to  be 
raised  for  the 
succeeding 
year,  and 
elected  in- 
spectors; and 
a  treasurer 
was  ap- 
pouted.    The 
inspectors, 
in  the  course 
of  the  year, 
called  upon 
the  overseers 
of  the  parish 
to  collect  and 
levy,  and  pay 
to  the  trea- 
iorer,  a  part 
of  this  sum. 
The  overseers 

not  having  obeyed,  a  summons  was  taken  out,  reciting  an  information  that  they  had  neglected 
to  pay  to  the  treasurer  the  amount  of  the  order  made  on  them  by  the  inspectors  in  pursuance 
of  the  statute,  and  requiring  them  to  appear  to  answer  the  information,  and  be  dealt  with 
according  to  law.  They  appeared,  and  made  their  defence  sgsinst  the  complaint,  which 
was  supported  on  behalf  of  the  inspectors ;  when  the  justices  refused  to  issue  a  warrant  of 
distress  on  the  overseers  in  pursuance  of  sect.  38,  though  they  were  requested,  on  the  part 
of  the  inspectors  so  to  do. 

A  rule  was  obtained,  under  stat.  11  &  12  Vict,  c.  44.  t.  5.,  calling  on  the  justices  and 
overseers  to  shew  cause  why  the  justices  should  not  issue  such  warrant  The  affidavit  on 
which  the  rule  was  granted  shewed  the  above  facts,  but  did  not  shew  whether  any  or  what 
evidence  was  given  before  the  justices  at  the  hearing,  or  what  the  defence  was. 

The  overseers  having  made  no  affidavit  in  answer,  but  opposing  the  rule  on  the  ground 
that  it  did  not  appear  that  any  facts  had  been  laid  before  tne  justices  making  it  incumbent 
CB  them  to  issue  their  vrarrant,  this  Court  made  the  rule  absolute,  with  cosu  to  be  paid  by 
IIm  overseers. 


XVU.   VICTORIA.  373 

From  the  affidavits  on  which  the  rule  was  obtained  it  1854. 
appeared  that,  on  4th  June  1841,  an  order  in  council  "rhe  Queen 
issued,  under  stat.  59  G.  3.  c.  134.  s.  16.,  whereby  Her  DEyE^^LL. 
Majesty  assigned  a  district,  part  of  the  parish  of  Warb^ 
UngtoHt  to  a  chapel  in  thai  perish,  the  district  ta  be 
named  St.  Jameses  District,  Hmsworth,  Proceedings 
then  took  place  (detailed  at  length  In  the  affidavits) 
having  the  effect,  as  suggested,  of  an  adoption,  for  this 
district,  of  the  provisions  of  stat.  3  &  4  i^.  4.  c.  90., 
80  far  as  they  relate  to  lighting,  by  a  resolution  passed 
at  a  meeting  held  on  8th  Naoember  1852 :  and  it  was 
resolved,  at  the  same  meeting,  that  there  should  be 
twelve  inspectors,  who  were  accordingly  then  elected ; 
and  that  the  money  to  be  raised  in  the  succeeding  year 
for  the  purposes  of  the  Act  should  be  250£ :  and  the 
affidavits  set  forth  a  notice  of  the  above  facts,  and  stated 
the  circumstances  under  which  it  was  given.  A  treasurer 
was  afterwards  appointed.  At  a  meeting  of  inspectors 
(by  adjournment)  on  6th  Jubf,  1853,  6ve  inspectors  were 
present;  when  it  was  unanimously  resolved  that  the 
overseers  of  the  parish  of  Warhlington  should  be  required 
to  pay  to  the  treasurer  150/L,  part  of  the  amount  which 
the  inspectors  were  authorized  to  call  for  in  the  year. 
An  order  was  then  signed  by  the  five  inspectors,  requir- 
ing the  overseers  to  collect  and  levy  the  sum,  and  pay  it 
to  the  treasurer  within  three  calendar  months:  which 
order  was  delivered  to  «7.  C  White,  one  of  the  overseers; 
and  a  certificate  of  the  election  of  the  inspectors  was 
served  on  the  overseers.  Further  formalities  (not 
material  to  the  present  report)  were  set  out  in  the 
affidavits.  The  overseers  did  not  pay  the  sum  within 
the  time  named  in  the  order:  and  the  inspectors  directed 
the  treasurer  to  enforce  payment:   and  the  treasurer 
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1854.  "did,  on  the  2l8t  day  of  October  last,  make  complaint 
Tbe  Queen  to  Robert  Miller  Mundy^  Esquire,"  justice  of  Hampshire^ 
DiYB&sLL.  ^  ^^^  thereupon  issued  a  summons,  under  his  hand  and 
seal,  of  which  a  copy"  was  annexed  to  the  aflBdavit. 
The  summons  recited  that  information  had  been  laid 
before  the  justice,  for  that  the  overseers  had  neglected 
to  pay  "  the  treasurer  duly  appointed  for  the  district  of 
St.  James  Emnoorthy  in  the  said  parish,  of  WarbKnffton^ 
by  the  inspectors  of  the  said  district,  pursuant"  to  stat. 
3  &  4  fF.  4.  e.  90.,  "  the  sum  of  150t,  the  amount  of 
a  certain  order  made  on  you  by  the  said  inspectors  in 
pursuance  and  for  the  purpose  of  carrying  the  provisions 
of  the  said  statute  into  effect  in  the  said  district,  three 
calendar  months  having  elapsed  since  the  delivery  of  the 
inspectors'  order  to  collect  and  levy  the  said  sum  of 
160/."  The  summons  then  commanded  the  overseers 
to  appear  on  25th  October^  **  before  such  justices  of  the 
peace  for  the  said  county  as  may  then  be  there,  to 
answer  to  the  said  information,  and  to  be  further  dealt 
with  according  to  law."  The  three  overseers  "were 
duly  served  with  the  said  summons,  and  duly  appeared, 
pursuant  thereto,  before"  Mr.  Deverett  and  Mr.  Mitndy, 
"and  made  their  defence  to  the  said  complaint  and 
summons,  by  Edwin  Albert/y  of"  &c,  "gentleman,  as 
their  attorney;  and  the  said  complaint  and  summons 
were  supported,  on  behalf  of  the"  "  treasurer  of  the 
said  inspectors,  by  this  deponent  as  his  attorney."  The 
further  hearing  was  adjourned  to  8th  November^  "  and 
was  then  resumed,  and  concluded  before  the  said  two 
justices ;"  and  "  the  said  justices,  at  such  conclusion  of 
the  said  hearing,  refused  to  issue  their  warrant  for 
levying  the  said  150&,  which  the  said  overseers  of  the 
parish  of  WarbUngton  were  directed  to  levy,  collect  and 
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pay  by  the  said  ofder,  and  which  remained  wholly        1854. 
unpaid  as  aforesaid;   althoogh  this  deponent,  as  the    The  Queen 
attorney  or  agent  for  the  said  inspectors  and  for^  **  their    Dgy^i^LL. 
said  treasurer,  requested  and  demanded  of  them  so  to 
da     And   this  deponent  further  saith  that  the  said 
justices  have  not  granted  their  said  warrant  thence 
hitherto.** 

It  was  further  deposed  that,  by  reason  of  the  non- 
payment, the  inspectors  had  been  prevented  fix>m 
carrying  out  the  purposes  of  the  Act 

No  a£5davit  in  opposition  to  the  rule  was  put  in. 

Atherton  and  Cowling  now  shewed  cause.  Assuming 
that  all  the  steps  essential  to  the  adoption  of  the  pro- 
visions of  Stat  3  &  4  Wi  A.  c.  90.  had  been  taken,  in 
conformity  with  sect  5  and  the  following  sections,  and 
sect  73  (a),  still  the  Court  cannot  act  on  stat  11  &  12 
Vict  c.  44.  s.  5.  without  further  information  than  the 
affidavits  supply  as  to  what  passed  before  the  magistrates. 
All  that  appears  is  that  the  overseers  were  summoned 
for  not  paying,  and  a  warrant  of  distress  asked  for;  and 
that  the  summons  was  opposed:  it  may  be  that  the 
inspectors  failed  to  satisfy  the  magistrates  that  the  Act 
had  been  duly  adopted,  or  the  resolutions  duly  passed, 
or  the  request  duly  made  on  the  overseers.  The  pro- 
vision of  sect  5  of  Stat  11  &  12  Vict  c.  44.  was  sub- 
stituted for  mandamus :  and,  in  conformity  with  the  rule 
which  prevailed  as  to  mandamus,  it  must  clearly  appear 

(a)  The  counsel  opposing  the  rule  contended  that  the  affidavits  in  tup- 
port  of  the  rule  failed  to  shew  that  the  Act  had  been  regnlariy  adopted, 
according  to  its  provisions  and  those  of  stat  7  IF.  4.  &  1  Vict.  c.  45.  The 
Court,  however,  were  of  opinion  that  the  adoption  was  shewn  by  the  facts 
deposed  to ;  and  the  counsel  did  not  finally  persist  in  the  objection.  See 
Retina  v.  OctructM  of  KingMwinford,  Easter  Term,  Afay  8ih,  post. 
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1854.  that  the  magistrates  had  before  them  materials  on  which 
The  Queen  ^^^y  ought  to  have  acted,  and  have  refused  to  act. 
Deterell.  "^^y  ^*^®  heard  and  decided,  and,  for  anything  that 
is  shewn,  rightly.  The  order  of  this  Court,  by  sect  6, 
is  to  issue  «  upon  an  affidavit  of  the  facts :"  the  "  facta" 
must  be  such  as  to  bring  the  case  within  the  circum- 
stances under  which  the  rule  is  to  be  applied  for, 
namely,  "  where  a  justice  or  justices  of  the  peace  shall 
refuse  to  do  any  act  relating  to  the  duties  of  his  or  their 
office  as  such  justice  or  justices."  The  duty  is  not 
shewn,  unless  it  is  shewn  what  case  was  made  before 
the  magistrates.  The  law  in  the  case  of  mandamus 
appears  from  Bex  v.  Morgan  (a)  and  Rex  v.  Mire- 
house  (b).  The  argument  applies  to  both  branches  of 
the  rule. 

Cfmoder,  contra,  was  not  called  upon. 

Lord  Campbell  C.  J.  It  seems  as  if  some  of  the 
inhabitants  of  this  district  had  a  horror  of  sanitary 
reform.  I  see  not  the  slightest  ground  for  giving  way 
to  the  objections  urged:  the  proceedings  appear  to  have 
been  perfectly  regular;  and  we  are  bound  to  interfere 
where  justices  refuse  to  issue  a  warrant  which  they 
ought  to  issue.  It  is  said  that  we  are  not  told  what 
passed  before  them :  but  it  is  enough  for  us  that  we  see 
a  case  in  which  the  facts  authorized  the  issuing  of  the 
warrant,  and  the  justices  refused  to  issue  it 

Coleridge  J.     No  light  is  thrown  on  the  subject  by 

(a)  Note  (a)  to  Bex  ▼.  Grtame,  2j4.^E.  618. 

(b)  2  A.  ir  E,  C32.  Sec  also  Rrffina  v.  Jttstice*  of  Worcestenhire,  pott, 
p.  477. 
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the  overseers:  they  do  not  tell  us  what  passed.  If  any 
subatantial  question  had  been  raised  before  the  justices, 
no  doubt  the  overseers  would  have  told  us  of  it  This 
seems  to  me  exactly  the  case  for  which  the  statute 
meant  to  provide,  and  m  which  we  ought  to  interfere. 
The  statute  protects  the  justices  only,  not  the  parties,  if 
the  warrant  cannot  be  supported. 
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The  QusCN 
▼. 

DbV£R£IJU 


Eele  J.  (a).  The  overseers  have  satisfied  me  that 
no  valid  objection  was  raised  before  the  justices.  All 
they  do  is  to  instruct  two  learned  counsel  to  oppose  this 
rule. 

Rule  absolute  for  the  issuing  the  warrant 
by  the  justices:  costs  to  be  paid  by 
the  overseers. 

(a)   Wightman  J.  bad  left  the  Court. 


The  Queen  against  Powell  and  others. 


Friday, 
January  27tb. 


C LEASE r,  in  last  Term,  obtained  (in   the  Bail  By  the  govern- 
'  '  ^  iDg  charter  of 

Court,   before   Crompton  J.)   a  rule    calling    on  a  corporation, 

^  the  Community 

Charks  JPawelly   John  HorsUy  Palmer^    Thomas  Lane  were  annually 

,  to  elect  four 

and  Thomas  Barkery  Esquires,  to  shew  cause  why  one  wardeus  from 
or  more  information  or  informations  in  the  nature  of  a  i^e  com- 
quo  warranto  should  not  be  exhibited  against  them,  to  "Yn"£ct,  for 
shew  by  what  authority  they  claim  to  exercise  the  office  J^d^J^e^^ 

the  election 
had  been  made 
by  a  court  of  assistants,  who  were  elected,  by  the  court  itself,  from  the  body  of  the  Com- 
munity.   The  wardens  had  always  been  elected  from  members  of  the  Community,  and 
generally,  but  not  uniformly,  from  those  who  were  members  of  the  court  of  assistants. 
Held :   1.  That  a  by-law' establishing  such  a  mode  of  election  would  bo  good. 
2.  That  the  passing  of  such  a  by-law  in  fact  might  be  presumed  from  the  usage. 


▼. 
Powell. 
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1854.        o^  wardens  of  The  Company  of  Mercers  of  the  city  of 
The  QoBBN    ^^^^^'  W^^  ^^  grounds: 

1st  That  they  were  illegally  chosen  or  appointed  to 
the  said  office ; 

2d.  That  they  were  not  chosen  or  appointed  by  the 
whole  body  of  the  commonalty  of  the  said  Company : 

3d.  That  they  were  chosen  or  appointed  by  a  limited 
portion  of  the  Company  calling  themselves  the  Court 
of  Assistants. 

The  rule  was  obtained  on  the  affidavit  of  the  proposed 
relator,  Henry  Neumham,  a  freeman  and  liveryman  of  the 
Company.  He  dep)osed  that  he  had  discovered  and  be- 
lieved that  the  Company  of  Mercers  was  incorporated  by 
a  certain  ancient  Royal  Charter,  granted  by  Richard  2., 
in  the  17th  year  of  his  reign,  and  still  in  force;  by 
which  the  EJng  granted  that  the  Men  of  the 
Mystery  of  the  Mercery  of  the  City  of  London  might 
have  a  perpetual  community  of  themselves ;  and  that 
such  community  might  severally  elect  and  make,  from 
and  amongst  themselves,  four  wardens  fix>m  the  Men  of 
the  said  Community  and  Mystery,  to  exercise,  regulate 
and  govern  the  Community  and  Mystery  aforesaid,  and 
all  the  men,  state  and  affiEiirs  of  the  same  for  ever. 
That  the  said  charter  was  confirmed  by  charter  and 
letters  patent  of  3  £r.  6. :  and  furthermore,  by  his  letters 
patent,  the  said  King  Henry  6.  granted  that  the  Wardens 
and  Commonalty  of  the  said  Mystery,  and  their  succes- 
sors, should  have  a  common  seal  for  the  sealing  and  use 
of  the  business  of  the  Commonalty;  and  that  they 
might  be  persons  able  in  law  to  plead  and  be  impleaded. 
That  the  said  charter  and  letters  were  exemplified  and 
confirmed  in  4th  and  6th  Ph.  &  ilf.,  and  in  2  Eliz. : 
and,  finally,  James  the  1st,  in  the  10th  year  of  his  reign. 
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confinned   the   whole   of  the  preceding  charters,  but        1864. 
without  any  alteration  or  extension.  The  Queen 

That,  so  far  as  deponent  could  discover,  and  verily  powell. 
believed,  no  charter  altering  the  constitution  of  the 
Company  was  granted  to  the*  Company  or  Mystery, 
until  the  charter  of  6  C  2.  hereinafter  mentioned :  and 
that  the  enumeration  and  statement  of  the  charters  of 
the  Company  agrees  in  every  respect  with  the  statement 
relating  thereto  of  the  commissioners  app)ointed  by  ^  4 
to  inquire  and  report  upon  the  municipal  corporations 
in  England  and  fFak8{a):  and  that  no  alteration  in 
the  constitution  of  the  Company,  as  deponent  could 
discover  and  as  he  believed,  was  lawfully  made  by 
charter  or  otherwise  until  the  charter  of  6  C.  2. 

That  Charles  2.,  by  charter  of  6  C.  2.,  the  former  char- 
ters having  been  surrendered  to  the  Crown  after  the 
judgment  in  quo  warranto  against  the  City  of  London^ 
granted  to  the  Company  a  new  charter  with  a  different 
constitution  (some  particulars  of  which  were  stated); 
and  that,  by  stat.  2  ^  &  iHf.  e.  8.  {b\  it  was  enacted  that 
all  the  companies  of  the  said  City  should  be  restored 
to  their  former  constitutions,  as  they  lawfully  stood  at 
the  time  of  the  said  judgment  given ;  and  that  as  well 
all  surrenders,  as  charters  made  or  granted  by  Charles  2« 
or  James  2.  since  the  giving  of  the  said  judgment,  should 
be  null  and  void  to  all  intents  and  purposes  (c). 

That  deponent  believed  and  submitted  that,  from  the 
time  of  the  passing  of  the  said  Act,  the  constitution  of 
the  said  Mystery  or  Company,  as  regulated  by  the  said 
charters  of  R.  2.  and  H.  6.,  became  and  was  the  lawful 
constitution  thereof,  such  Mystery  or  Company  being 

(a)  See    Second   Report  of  the  Commissioners,   1837,   London   Com" 
(6)  Sess.  1.  (c)  Sect.  14. 
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TIm  Qitksn 

▼. 

Powell. 


1854.  ^°^  ^^  ^  Companies  of  the  said  City  mentioned  and 
referred  to  in  the  said  Act :  and  that  the  fireemen  and 
liverymen  or  commonalty  thereof  could  not,  from  that 
time,  be  lawfully  excluded  by  any  court  of  assistants 
from  the  choice  and  election  of  the  wardens  who  were 
to  have  the  government  thereof:  and  that  the  afiairs 
and  concerns  of  the  said  Company  ought  to  have  been 
thenceforth,  and  now  to  be,  managed  by  four  wardens 
to  be  elected  by  the  general  body  of  the  commonalty  of 
freemen,  or,  as  they  are  sometimes  called,  the  generality 
of  the  Company :  and  that  each  of  the  said  commonalty 
is  entitled  to  exercise  bis  elective  franchise  for  the 
appointment  or  election  of  such  four  wardens. 

That  certain  persons,  being  members  of  the  said 
commonalty  of  the  said  Company,  have,  as  hereinafter 
more  particularly  shewn,  usurped  to  themselves  the 
management  of  the  afiairs  and  concerns  of  the  Company, 
to  the  exclusion  of  the  others  of  the  commonalty ;  and, 
in  particular,  have  excluded  the  greater  number  of  the 
commonalty  from  their  right  of  interfering  or  voting  in 
the  election  of  the  wardens  of  the  Company. 

That  deponent  had  discovered  and  believed  that  for 
many  years  the  affairs  and  concerns  of  the  said  Com- 
pany have  not  been  governed  by  wardens  duly  chosen 
in  accordance  with  the  said  charters  of  R.  2.  and  H,  6., 
or  either  of  them,  or  according  to  the  legal  constitution 
of  the  Company :  but  that  the  said  affairs  and  concerns 
have,  for  many  years,  been  governed  by  certain  persons 
assuming  to  constitute  a  court  of  assistants,  consisting  of 
from  twenty  eight  to  thirty  six  persons,  or  thereabouts; 
one  of  whom  is  called  and  assumes  to  be  the  prime 
warden  or  master  of  the  Company;  three  others  of 
whom  are  called  and  assume  to  be  wardens  of  the  Com- 
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iktry ;  and  the  others  of  whom  are  called  and  assame  to  1854. 
be  members  of  the  court  of  assistants.  That,  for  mahy  TbeQuKsw 
y^rs,  the  persons  so  constituting  or  assuming  to  be  such  p^^l. 
court  of  assistants,  who  all  assume  to  hold  their  offices 
88  members  of  the  court  of  assistants  for  their  respective 
lives,  have  assumed  to  themselves,  and  exercised,  the 
exclusive  right  to  choose  or  appoint  annually  firom 
among  themselves  the  prime  warden  or  master  and 
wardens  of  the  Company :  and  such  court  of  assistants, 
from  time  to  time,  when  and  as  vacancies  (or  what  they 
are  pleased  to  call  vacancies)  occur  in  such  court  of 
assistants,  fill  up  such  vacancy  by  electing  or  calling  up 
at  their  sole  pleasure  or  discretion  such  other  members 
of  the  commonalty  of  the  Company  as  they  deem  proper 
to  be  members  of  the  said  court  of  assistants ;  and  the 
persons  being  so  elected  or  called  up  thereupon  become 
(or  assume  to  become)  members  of  such  court  of  assist- 
ants for  life.  That  there  are,  as  deponent  believed, 
between  100  and  200  persons  who  constitute  the  com- 
monalty of  the  Company,  who  have  duly  acquired  their 
rights,  as  such,  either  by  birth  or  servitude ;  all  of  whom 
are  entitled  to  exercise  their  elective  functions  in  the 
choice  of  the  wardens  for  the  time  being  of  the  Company 
equally  with  those  who  are  members  of  the  pretended 
court  of  assistants:  and  that  such  of  the  members  of  the 
commonalty  as  are  not  members  of  the  court  of  assistants 
are  and  have  been  unduly  excluded  from  exercising  their 
elective  privileges  as  members  of  the  Company. 

That  the  election  of  prime  and  other  wardens  usually 
took  place  in  September  in  every  year;  and  that  de- 
ponent, in  June  1852,  gave  notice  to  the  attorneys  of 
the  (yompany,  requiring  that  the  master  and  wardens 
should  be  elected  by  the  commonalty  according  to  the 
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1854.  constitution  of  the  Company.  That,  notwithstanding 
The  QoEBN  ^^^  ^^  ^^11  known  to  the  court  of  assistants,  that  court 
Powell.  ^^  ^^  September  1862,  chosen  the  persons  named  in 
the  rule  as  prime  warden  or  master  and  wardens ;  and 
such  persons  had  assumed  to  act  as  master  and  wardens, 
and,  together  with  the  persons  who  assumed  to  constitute 
the  court  of  assistants,  to  manage  the  affairs  of  the 
Company.  That  the  persons  assuming  to  act  as  master, 
wardens  and  members  of  the  court  of  assistants  acted 
as  trustees  of  large  estates  real  and  personal,  enjoying 
considerable  patronage  and  deriving  pecuniary  advant- 
ages. That  the  members  of  the  court  of  assistants  allowed 
certain  officers  to  be  elected  by  the  commonalty. 

In  answer,  an  affidavit  was  made  by  the  clerk  and 
solicitor  of  the  Company  jointly.  They  deposed  that 
the  earliest  charter  of  which  the  Company  possessed 
any  authentic  record  was  the  charter  of  JS.  2.,  men- 
tioned in  NewnhanCs  affidavit ;  and  that  the  words  of  the 
charter,  in  respect  to  the  part  of  the  grant  mentioned  m 
that  affidavit,  were :  **  qu6d  ipsi  de  caetero  unam  com- 
munitatem  perpetuam  de  seipsis  habeant,  et  qudd 
eadem  communitas  singulis  annis  eligere  possint  et 
fiusere  quatuor  custodes  de  hominibus  dictarum  comma- 
nitatis  et  mysterse,  ad  supervidendam,  regendam  et 
gubemandam  mysteram  et  communitatem  praedictas,  ac 
omnes  homines,  personas  et  negotia  earundem  in  per- 
petuum."  That  several  other  charters  were  granted  to 
the  Company  as  stated  by  Newnham  in  his  affidavit 
The  affidavit  then  referred  to  stat  1  Ed.  4.  c.  L 
(A.D.  1461.),  by  which  it  was  enacted  (sect  3)  that  all 
liberties,  privileges,  franchiseis,  &c.,  corporations,  &c., 
and  all  manner  of  grants,  &c.,  which  were  granted  in 
the  times  of  Henry  4.,  Henry  5.  and  Henry  6.,  to  (amongst 


XVn.  VICTORIA.  383 

others)  the  Wardefts  of  the  commonalty  of  the  Mystery  1854. 
of  Mercers  of  the  City  of  London  should  be  in  like  force  Tbe  Quben 
and  virtue  as  if  they  had  been  granted  by  any  King  or  pqwell. 
Kings  lawfully  reigning,  as  if  they  had  been  granted 
in  the  times  of  Edward  3.  and  Richard  2.,  late  lawful 
Kings  of  England.  That  deponents  verily  believed 
that  many  of  the  books  and  documents  of  the  Com- 
pany were  destroyed  by  the  great  fire  in  London  in 
1666;  but  that  the  Company  have  still  several  ancient 
books  and  documents  of  the  Company  belonging  to 
them;  and  from  such  ancient  books  it  appears,  and 
deponents  verily  believed,  that,  prior  to  the  said  charter 
of  R.  2.,  and  as  far  back  as  1347,  and  from  thence 
continually  down  to  the  time  of  the  aforesaid  charter 
of  A  2.,  the  Company  of  Mercers  of  the  City  of 
London  was  governed  by  wardens,  four  in  number, 
annually  elected ;  and  that  each  of  those  four  wardens, 
on  leaving  office,  at  the  end  of  the  year,  nominated  his 
successor.  (Entries  were  set  out.)  That  deponents 
believed  that  the  Company  of  Mercers  was  and  has 
been  a  guild  or  corporation  by  prescription  from  time 
immemorial  That  it  appears  from  the  ancient  books 
of  the  Company,  and  deponents  verily  believed,  that, 
after  the  charter  of  i2.  2.  was  granted  in  1394,  as  afore- 
said, the  custom  and  practice  of  the  outgoing  wardens 
to  appoint  their  successors  continued  unchanged  and 
without  interruption,  as  it  had  previously  existed  as 
before  mentioned,  until  1463 ;  and  that  the  entire  busi- 
ness of  the  Company  was  managed  by  such  wardens. 
That  it  further  appears  from  the  books  of  the  Company, 
and  deponents  verily  believed,  that,  from  1463,  there 
has  existed  a  body  of  the  liverymen  of  the  Company 
called  and  known  as  The  Court  of  Assistants  of  the 
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4H64.       Company;,  and  that   the   namber  of' much  iXMi:tfa)f 

'  Tb*'.ijvkKN    ^^saistantSi  between  the  yeam   1627>  abd'' 1664v{t»Un 

PdWBLt.      iCiorks  2.  granted  this   Ctempmy  their  new  idbartfer, 

alvayft  exoeeded  •  twelve^  and  craned  from  idiniMeeirKio 

tai^ty  four  peiBona,  besides  tjbei four- vrnderac  iaod, 

from  that'pemd  to^  'the -present  ^time^  '^uch^ooniiD'^f 

.tanstanta  has  timried><fh»n('t\inciit7!'Ooe>  to  thir^  tvo 

parson^' hff jag  ItvMfyaiep 'of  tfaer Company; ■        '^     -'i* 

11  .The  ttttDreodeD  of  thenGomp&iiyitollheOrowni' doled 

4d>Oa<o^rl^>a4^  antecedent  to: the  gradt  >of  theiehaiidr 

lof  CLi'Sb^before  menlioiied^  waa  sdt  oat*!' '   1'     •  <    ^ 

(     Xhat  deponent8.^«rily>  believed'  that'*8uch  court  of 

rasristantSi  was  originally  established  on  account*  of  the 

trouble  and  inconvenience,  in;  early  times^  of  sammoning 

and  assembling  the  whole  body  of  the  commottal^  'of 

(he   Company.      That,    not  only   have    the  court  of 

aasifitants  elected    the  wardens  of  the  Company  for 

many  years  in  modem  times,  as  stated  in  Neftm/uaik^s 

i#davit,  but  that,  during  the  whole  time 'that:  4uch 

e(mrt.x£  assistants  lias. 'existed  as   aforesaid,  the  war- 

<daD8)^  Uie '  Company  >jbaveinvanably  IroiEif'tiine  »tO 

;twe,(been  iekcfced  and  -chosen,  .and  >iAill'  are  *eleoled 

md  tchosen^Tat  such, court  •of  nassistailts  tof  Ae'Cmih 

pany;   as  appears  by   the  records  and  doflimiilii'of 

•fsaid  iCfNspai^o  Tbat,  aatfaraa  deponents  loouldttliicer- 

itoi0{^D9c>the^^9foks<)ef  tk^nConipaDy,  the  practice  ^has 

rJb|^Sy;ey^a^lcci(theH9aialemfcof?)^lm  aiitiataoiB 

tan([t^)9i9ktii^  jrAai)fM6B  ^dtthe  pnadanbitiaM^  amkatilliB, 

fytr^  Wirii^  #*i  iMtirth^fciasailantei  tod^l^niB^raMb 

fym  tlie  ]imff  ofljthe^  Qonffaiqntbi£U  ipi^aciiBefos  Im 

9llflbii)9iirt^as9iatiin(sriasdeatlMrOeour.    likld  4uit  >tie 

^p^fflb^^  pCtti^  QOtttt  of  asatstaots*  are  iiwariably  Utwtj^ 

men,  §^,tk^  X^tompaftyi  land  imeiabers'  of  •  tbe  crairiioMhy 


xvn.  VICTORIA-  885 

at  large  of  the    Company;  and    that  they  continue        1854. 

liTerymen  of  the  Company,  and  members  of  the  body  of   Tbe  Queen 

the  commonalty  at  laige,  after  their  election  to  be  mem*      Powblu 

ben  of  the  court  of  assistants,  and  retain  all  the  rights 

and  privileges  of  liverymen  of  the  Company^     That, 

although  deponents  had  carefully  searched   and  ex^- 

amined  the  records  and  documents  of  the  Company 

from  the  earliest  times  of  which  the  Company  possess 

any  records  or  books,  they  cannot  discover  that  at  any 

lime  since  the  first  existence  of  the  Company  has  there 

been  any  instance  of  the  election  of  any  warden  or 

wardens  by  the  body  of  the  commonalty  at  large  of 

the  Company.     That  they  believed  that  the  election  of 

the  wardens  of  the  Company,  from  the  earliest  times, 

was,  and  always  has  been,  either  by  the  wardens  for  the 

time  being  of  the  Company  down  to  1463,  or  by  the 

court  of  assistants  of  the  Company  fix>m  the  year  1463 

down  to  the  present  time. 

Hiat  the  persons  named  in  the  rule  were,  in  Sep^ 
iin^er  1853,  elected  wardens  by  the  court  of  assistants, 
in  accordance  with  the  usual  mode  of  election ;  and  that 
each  was,  at  the  time  of  his  election,  a  freeman  and 
liveryman  of  the  Company,  and  a  member  of  the 
commonalty. 

Thai  deponents  denied  that  they  had  assumed  or 
exercised  the  exclusive  right  to  choose  or  appoint 
annually  from  amongst  themselves  the  prime  warden 
or  master  and  wardens  of  the  Company;  although,  of 
late  years,  the  figu:t  has  been  that  the  prime  warden 
or  master  and  wardens  have,  at  the  time  o(  their 
election,  been  members  of  the  court  of  assistants. 
That  they  had,  at  the  time  of  their  election,  inva- 
riably been  freemen  of  the  Company  and  members  of 
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1854.  the  body  of  the  commonalty  at  large.  That  there  are 
The  QuKBN  instances,  in  the  records  of  the  Company,  in  which  they 
Powell.  ^^®  °^^  ^'^  members  of  the  court  of  assistants  at  the 
time  of  their  election^  or  previously  thereto.  But  that 
the  practice  had  been  to  elect  men  who  were  members 
of  the  court  of  assistants,  as  having  more  knowledge  and 
experience  of  the  affairs  of  the  Company  than  others 
not  upon  the  court.  That  the  prime  warden  or  master 
and  wardens  and  court  of  assistants  had  always,  from 
the  time  of  their  first  existence,  had  almost  the  entire 
management  of  the  affairs  of  the  Company. 

Sir  A.  J.  E.  Cockbum^  Attorney  General,  BramtoeU 
and  BomU  now  shewed  cause.  The  affidavits  in  answer 
shew  a  good  title.  A  by-law  limiting  the  number  of 
electors,  provided  no  integral  part  of  the  corporation 
were  excluded,  would  be  good ;  The  Case  of  Corpora- 
tions {a\  Rex  V.  AshweU{b)y  Bex  v.  fVestwood  (c).  [Lord 
Campbell  C.  J.  Questions  of  thb  kind  were  more 
frequently  before  the  Courts,  some  years  ago :  we  then 
used  to  think  this  quite  trite  law.]  Next,  the  existeiM^ 
of  such  legal  by-law  may  be  presumed  from  usage ;  and 
the  law  may  be  pleaded  as  not  extant  in  writing;  Bex  v. 
Sead{d),  Bex  v.  Ashwell{b),  Perkin  v.  Master,  Warden,  ffc. 
of.  The  Compamy  of  Cutlers  in  HaUamshire  in-ihe  County 
of  York  {e).  And,  fiuther,  the  words  of  the  charier  itself 
are  not  express  against  this  mode  of  election,  and  may 
ther^or?  Jbe  ez^aiaed  by  usage ;  Gape  ▼•  Hankif{g)f  Rkx 

(a)  i  Rep.  77  U  (6)  12  Battl  ii' 

<•)  7  Am^i  !<•  fai  ]>0flL  Proe.,  afirming  tbe  jodgment  of  K.  B.  in  R^ 
▼.  lfeftaPDod.4  ^.^a781. 
(J)  4  Rttrr,  2515. 

(e)  21  MS,  Scijt  Hitt,  p.  65  (cited  in  2  Selw.  N.  P.  1 162,  lOlh  ed.). 
{g)  Note  (a)  to  Blankhf  ▼.  WhutanUy,  3  T,  R.  388. 
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T.  7%tf  Mayor  and  Citizens  of  Chester  (a).     The  case  of       1854. 
Ilex  V.  Attwood  (b)  is  exactly  in  point     The  relator    The  Qubbn 
might  here,  by  inquiry,  haye  learned  that  the  usage  was      powsll. 
M  stated  in  the  affidavits  in  answer ;  and  the  rule  should 
therefore  be  discharged  with  costs;   for,  if  these  facts 
had  been  before  the  learned  Judge  when  the  rule  was 
applied  for,  he  would  have  refused  the  applicatioti. 

Cleasby,  contra.    It  is  true  that  a  good  by-law  may 
be  presumed  from  usage ;  and  the  usage  here  is  suffi- 
ciently shewn  if  the  by-law  be  good^     But  the  relator 
contends  that  such  a  by-law  as  would  establish  this  mode 
of  election  would  be  bad,  as  constituting  a  self-electing 
body  and  infringing  the  original  constitution  of  the 
Company*    This  question   is  not  decided  by  Rex  y. 
Attwood  (b).     It  is  true  that  the  same  objection  might 
have  been  taken  there;  but  it  was  not  noticed.     The 
objection  that  the  election  was  from  a  restricted  number 
was  suggested  here  by  the  Report  of  the  Municipal 
Commissioners  (c) ;  but  that  is  certainly  answered  in 
point  of  fact)  as  in  Hex  v.  Attwood  (b).     [Lord  CampheU 
C.  J.     That  objection  would  have  been  fatal.     But  was 
not  the  objection  on  which  you  now  rely  one  of  the 
grounds  in  Bex  v.  Attwood  (b)?]    It  is  there  mentioned 
in  the  second  ground  t  but  it  was  scarDely  noticed  in 
*  argument:'  probably  the  affidavits 'did  not  raise  the  pointy 
as  it  is  not  distinctly  noticed  in  the  judgment     The 
body  of  electors  cannot  be  limited,  by  by-law,  to  a  body 
not  representing  every  integral  part  of  the  corporation* 
[Lord  Campbell  C.  J.      AH  the  members  of  the  court 
of  assistants  here  must  have  been  members  of  the  com* 

(a)  \  M.^S.  101.  (b)  4  ^.  ^  Ad.  481. 

<e)  Steomd  JUpart,  1837,  LatuUm  CompanieM^  I. 

2  c  2 
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)854,  monalty.]  That  would  not  nuJce  then  rspDe8eaM;Vne8 
Tbe  QvEEN  ^^  ^'^  conAnomtlrf  if  thej  themselTts  selecilheiineinbcis 
PewEix.  ^^  ^^  oommonaltT  who  are  to  oooBtiliite  their  hodj^ 
The  importance  of  the  Tepresentative  prlficiple  ist  ad- 
mitted hy  LUOedaU  J^  in  Bex  ▼.  ^4nte9od(a),  tboog^ 
he  held  the  particular  by-Jaw  then  nnder  considemtMli 
good;  and  hy  Molrojfd  J.  in  the  same  case (^)»  whete 
he  explains  the  dedsions  in  favour  of  the  elections  in 
Bex  V.  MhweU  (e)  and  Bex  t.  Biri  (d),  on  the  groimd 
that  the  exercise  of  the  power  of  election  was  naiTOiwed 
<*  to  a  part  of  the  burgesses  themselves^"  **  and  to  certain 
other  bargesses  elected  by  the  body  at  lai]ge/  Andrthe 
general  principle,  that  by4aws  cannot  be  made  eontraiy 
to  the  constitution  of  the  corporation,  was  affirmodjo 
Bex  V.  Giaever  (e)y  where  a  by-law  nearfy  two  huodpKd 
years  old  was  held  bad  on  that  objection.  It  ia  tO:  be 
obaerved  that  in  Bex  ▼•  AUwood  (ff)  the  charter  of  jR.  2. 
confirmed  the  customs  of  tbe  guild,  a  circumstance 
upon  which  Taunton  J.  relies:  but  here  the  suppoeed 
by-law,  or  usage,  is  later  than  the  governing  charter, 
and  cannot  controul  ils  generality. 

iLoid  GampbeiiL  C.J.  :  X  think,  that^  if  die  facts  now 
disclosed  had  been  before  my  brother  Crempixm  when 
tbe  rale  was.  mofved  for*  he:  vould.  not  have  graiited  the 
rule.  There  is  no  ground  whatever  for  questiotung.  ilbe 
validity  of  the  electaoo.  Here  is  ao  usage  o£:fie«r^ 
four  hundred  years:  if  that  can  have  a  lawful  origiusviie 
ought  to  presume  one.  Now  such  an  usage  wotu|d  be 
justified  by  a  by-law  limiting  the  electors  aa  they  we  here 

(a)  7  Bimg.  64;  4  iT.^  C.  805.  (&)  4  J7.  ^  C  029.     . 

(e)  12£kf<,22.  (rf)  13JEai<;367. 

(e)  6  7.  R,  732.  (^)  4  ^.  |>  iM.48K 
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'liiniMl^-SQcb  a  suppoeed  by-law  has  been  held  good        1B54. 
'l^gdn  and  again*    The  case  is  exactly  like  Bex  v.  Att-    The  Qussn 
Ketaif(»)»iT  where  this  Court  refused  to  interfere.     We       pq^'kll. 
-dboiiidjbot) 'be- acting  lightly  if  we  distorbcd  an  election 
^oiamUle;  ''As  to  tb^»e  being  a-self^lection,  these  oflBcen 
wa'mot^solf«lecled.  '  'It  iiiayA»fe  i^htthat  the  deetion 
afaotdd  be  Jothcgenardl  body :  bot  that  jquesdon  is  fior 
fhe'LegialatQM.  v  It  is  stipposed»that  the  corpoiation<»f 
\lmtdim  is  to  be  refolded ;  lhd)Legis)atore  may  difti 

^ke  the  point  into  codsiderstion  (b): 

it..   • .        •,  •    .,  .,,. 

'    GoLERnxis  J.     We  must  discharge  this  rule,  upon 
"the  inTariabte   principle  that,   when  we  find  a  very 
'ancient  usage,  we  are  to  presume  any  thing  which  will 
'snppott  it     If  we  were  to  listen   to  ingenious  legal 
objection^  or  astute  remarks,  or  enter  into  minute  in- 
quiti^  into  evidence,  the  general  result  would  be  that, 
the- older  an  usage  was,  the  less  should  we  be  able  to 
^Mppokt  it:  and,'  instead  of  the  antiquity  being  a  pro- 
'VeMdo,  an  old  usage  would  be  more  difficult  to  defend 
than  a  modem  one.     Here  we  have  an  admitted  un- 
interrupted usage  from  1463.     It  was  at  first  suggested 
thdt  it  cocdd  be  traced  back  only  to  a  later  cca;'but 
•firbm  thd  aflSdaVits  in  answer  we  find  that  it  has  prevailed 
W  long.     We  nay  &irly  infer  the  existence  of  a  by4aw 
^tfftiising  the  power  of  election  to  diis  select  body :  and 
vl'd»  not  at  all  agree  that  the  self-election  destroys  the 
efepMMfnUtive  chaMcter. 
'*'-(i.y«  A  fii.fi.  481.         '       ' 

n  0>~Th«r  BHp^A  ^Tkt  €mmimiau&n  tftpawM  ta  imfuk^  iMi»  ike 
•xUtinff  tt«U§  of  the  Corporation  of  the  City  of  London,  &c.,  hai  been  pre- 
MDt^^  boA  Boma4M  of  Parliament*  and  prmtedi  a.  d.  1664.  Thft  Com- 
minioMn  abstain  frank  noticing  the  Companies,  as  not  being  constituent 
portietit  of  tbe  Corporation ;  p.  z. 
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1 W4.  WaGwnuM  J.    Bez  t.   itfwtmJ  »  b  a  direct  ntho- 

TWiiecitj  rity  JniiyooroftbeiiefrTArnL  Bm  it  b  objected  tbat 
PmLu  ^^  ^^7  ^  wiioB  die  power  of  dectioo  ii  pvcn  it 
itreifretf  elected  I  dunk  d»t  this  bodj  ttode  oo  die 
MBBe  Ibodiig  «  die  oAeen  efaoed :  I  cnmoC  tee  why 
die  right  of  drirgmnn  uy  not  be  drtrgfrd  in  one 
G«e  m  wefl  «  in  the  other.  There  cnnoC  of  eoone 
be  any  by-law  rettzictiqg  the  penons  eligible,  nor  any 
extriBion  of  dw  eligibility  to  penons  not  originally 
eligible. 

Ekle  J.     I  am  of  the  same  opinion:  and  I  hare  no 
remarks  to  add. 

Rule  dischaiged,  with  castas 

<«)  A  B,^  Ad.  4&l. 


The  Queen  against  Eyton,  Esquire,  and  others. 

fleet  95  of  A  '^  ^^^  General  Quarter  Sessious  for  Flintshire^ 
n^fawftj  Act,  holden  1st  July  1852,  the  Court  made  an  order 

€.  50.  (which 

enaeti  that,  io  the  cue  of  an  faidictiDeiit  for  noo-Tepair  of  a  highway  prefeired  at  the  Amaei 
or  Qnarter  Seuiuoi  by  order  of  j|aBticot  as  there  directed,  the  eosts  of  the  pniaecntioa  ihall 
be  ordered,  by  the  Jodge  who  tries  or  the  justices  of  snch  Qnarter  Sessions,  to  be  paid  oat 
of  the  rate  made  and  levied  in  pursuance  of  the  Act  in  ^  parish  in  which  sndi  highwaj 
shall  be  situate)  extends,  not  only  to  rates  made  or  levied  at  the  time  of  the  order,  but  to 
the  highwar  rate  in  general ;  an^  if  there  be  not  sufficient  funds  in  the  hands  of  the  sor* 
Teyors  at  that  time,  they  must  make  a  rate  for  the  purpose. 

The  order  binds,  not  only  the  surrey ors  in  office  at  the  time,  but  their  successors,  until 
the  costs  be  paid. 

8uch  costs  are  not,  within  the  meaning  of  sect  103,  penalties,  or  forfeitures,  inflicted  or 
authoriied  by  the  Act  to  be  imposed  for  any  o£Rence  against  the  same,  nor  balances  due 
frcfm  a  surveyor,  nor  costs  and  cnarses  allowed  and  ordered  by  the  authority  of  the  Act 
ihc  manner  of  levying,  recovering  and  applvinjgf  of  which  is  not  thereby  otherwise  particularly 
directed.  And  therefore  they  cannot  be  levied  by  distress,  under  the  proceedings  directed 
by  (hat  section.     But  a  mandamus  will  issue  to  compel  the  taking  of  the  proper  steps. 
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reciting  an  order  of  special  sessions,  which  directed  a  pro-        1 854. 
scciitiob  of  The  Inhabitants  of  the  township  of  Tryddyn    The  Quebn 
in  the  parish  of  Mold^  in  that  county,  for  non-repair  of  a       ey^k. 
hjg^fmy  in  the  township,  the  sarveyors  of  the  township 
baring  appeared  to  an  information  preferred  by  Charks 
Umrriiony  and  denied  the  liability ;  reciting  also  that  the 
iaiHetmeDt  was  preferred  by  Harrismi  at  Quarter  Sesrions, 
and  the  defendants  pleaded  Guilty ;  and  it  was  ^  there- 
fore ordered  by  us,  the  justices  by  and  before  whom  the 
said  bill  of  indictment  was  tried,  that  the  costs  of  such  pro- 
secution incurred  by  the  said  CAar&«  JSarmon,  amounting 
to  the  sum  of  72/1  %s.  Sd.^  be  paid  to  the  said  Charks 
Harrison  by  The  Inhabitants  of  the  said  township  of 
Trjfddyny  on  or  before   the  31st  day  of  August^  a.d« 
1852,  out  of  the  rate  made  and  levied,  or  to  be  made 
and  levied,  within  the   said  township  of  Tryddyn  in 
pursuance  of  an  Act"  &c.  (5  &  6  W.  4.  c.  60.). 

On  the  26th  April  1853,  John  Lloyd  and  Roger 
Bellis  were  appointed  surveyors  of  the  township.  A 
demand  for  payment  of  the  72/.  8s.  ScL  was  made  on 
them,  with  which  they  did  not  comply.  An  information 
was  exhibited  against  them,  and  was  heard  before  John 
fFynne  JEyton,  Edward  Pemberton  and  Charles  doughy 
Esquires,  justices  of  the  county:  and,  the  surveyors 
assigning  no  reason  for  disobedience  of  the  order,  the 
justices  were  requested  to  grant  a  warrant  of  distress 
against  their  goods,  under  stat.  5  &  6  W.^.c.  50.  s.  103. : 
but  the  justices  declined  to  do  so. 

E.  Beavany  in  Trinity  term  1853,  obtained  a  rule 
calling  on  Messrs.  Eyton^  Clough  and  Pemberton^  and 
Lloyd  and  Bellis^  to  shew  cause  why  the  said   three 


3ft2  HHiAET^TERMi 

)8M.       jii8lice8<shosU  not  issue 'theif  uNumnt^ttr-'inith^tid^ 
TlM^ftoBSN   •^^  I'*  the  judgment  in  tiiis:OMe)ii  mi.  >  .i;-^.?T»ii  ^'^n?* 

.JmTOV. 

y  rin  Iflst  t«M  <«)»  A  V.  JfWmm^thB^ei^cmsgp'miA 
jRif&by  and  JEr  .Sawm  ^evd  befld  ivsoppoit  df^idss 
ivle.  !  The  jadgment  MifBctentty  8befwv>thls:i^if€dim 
stBDoes::^  die  >ei8«^'  'aalt>  Ae » ■  pointa  'BUggeited  3fti 
Mgiuuuut^: so &9 St  material  to) the  AecisMin* '      j 'v^   -n/^ 

r.  /'■/    ••  .   .VI/-T?  .»t:  ,  :iioM  :..'^  ■•■.'■  '■    ■'Cunmli.mJt 

•  Lord  Oampbei^lG.  J;^  in  >thi6  Term  {Janmry  i^jA); 
dclbored  the  jodgment  of  the  Court.  »}-    " 

^;  Tbb'WiiB.a  rule  eallii^  on  the*defeDdant%'  joscioeB 
of  the  county  of  Fixnt^  to  vbewoaose  m)xf  tbej^ebouM 
not  issue  their  warrant  of  distresB  and  sale  of  the^goods 
of  Juhn  Ueigd  and  another,  surrejors  of  the  highw^fs  id^ 
and  inhabitants  o^  the  township  of  TryddyHy  for  reeo* 
very  of  72/1  8«*  3dL,  by  an  order  of  sessions,  dated 
Ist  Juhf  1852,  ordered  to  be  paid,  out  of  the  highway 
mte  for  the  towndiip,  to  Charles  Harris<m,  for  the  eosta 
of  a  prosecution  against  the  inhdintants  of  the  township 
for  the  non-repair  of  a  highway. 

•In  this  case,  by  consent,  li  veidict  at  Sessions  4iad 
passed  for  the  CroMm;  and  the  ccwts  of  the  prosecution 
w^re  directed  by  the  justices  to' be  paid  out  of  •Itlie 
highway  rater  this  was  in.  pursoanee  of  the  p6wtogiraQ 
by  sedt.  9ft  of  the  Geoend  Highway  Act,  S  &  6  W^i^. 
€.  50.,  th6  words  of  which  are:  *'The  costs  of  such 
prosecution  shall  be  directed  by^  '*  the  justices  at  such 
quarter  sessions,  to  be  paid  out  of  the  rate  made  and 

(tf)  Noctmber  2]tt,  1853.     Before   Lord   CampbeU  C.   J.>  CMeridge, 
Wightmam  and  Erie  Js. 
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kiried  in  ponuanoe  of  this  Act  in  the  ptrbh  m  winch       }MA. 
such  highway  shall  be  atnattt^"  •;<'•'.''.':'/   '    .  -  iJ-    .TliesOoiIW 

The  words  **  rate  made  and  levied,**  &c.,  do  not  point  ^JL^ 
onreljrta  any  .paftiaiilar  attesstnent  already  made  and 
kided  at  the  time  when  the  erder  of  sessions  issues,  bitt 
tOitlie  highway  nte  ihgeiMtfiA ;  and  it  was  the  du^  of 
tkerpefSQQi  who  were  m  office  at  the  time  the  ocder 
was  made  ta.pay  the  coats -oot  o£  any  funds- then  m 
their  faaad%  or,  if  they  had  none,  to  make  and  levy  a 
rate  for  the  purpose  of  putting  themselves  in  funds.  If 
profMsrly  applied  to^  and  neglecting  to  pay  costB,  which, 
in  the  one  way  or  the  other  they  possessed,  or  might 
procure  fiar  themselves  the  means  of  paying,  they  would 
be  guilty  of  a  breach  of  duty  (a);  and  what  is  true  of 
them  would  apply  to  their  immediate  successors.  But, 
unless  something  more  be  found  in  the  Act  than  is 
contained  in  this  section,  the  remedy  now  sought  for, 
to  enforce  performance  or  punish  neglect  of  doty,  could 
not  be  applied :  the  common  law  would  help  the  party 
entitled  to  costs  by  a  writ  of  mandamus  (&);  but  the 
proceeding  hj^  warrant  of  distress  and  sale  must  be 
founded  on  statute. 

Accordingly,  for  the  rule,  Mr*  Pashky  relied  on  the 
load  section,  the  words  of  which  are^  '*  all  p^salties  and 
fiirfeitures  by  this.  Act  inflicted  or  autboriaed  to  be 
inipeeed  ktc  any  offence  against  the  same,  and:. all 
halances  due  from  a  surveyor,  and  all  costs  and  dbarges 
to  be  allowed  and  ordered  by  the  authority  of  this  Act, 
(d#  manner  of  lemfing^  recovering^  and  applying  of  which 
&  aoi  hereby  otherwiee  partieularfy  directed,)  shall,  upon 

{a)  On  the  argament,  reference  wai  made  to  PUbrow  y.   PUbrow*t 
Atmuphtrie  Rcalway  Company^  5  (km,  B,  440. 
(h)  Jtegiua  v.  Clark  (5  Q.  B.  887.)  was  mentioned  in  the  argument. 


394  HILARY  THERM. 

1854*       proof  and  conviction  of  the  offences  respectively  befisre 

"Th7 Queen  ^^y  ^^®  ^^  more  justices,  either  by  the  confession  of  the 
Erro  P^9  offending,  or  by  the  oath  of  any  credible  witness 
or  witnesses  (which  oath  such  jostioes  are  in  every  case 
hereby  fully  authorized  to  administer),  or  upori^^^idar 
made  as  aforesaid,  be  levied,  together  with  the  eosta 
attending  the  information,  summons,  and  convfcdOn',  t^"" 
distress  and  sale  of  the  goods  and  chattels  of  the  cinder 
or  person  liable  or  ordered  to  pay  the  same  refspectively^ 
by  warrant  nnder  the  hands  of  two  or  more  justices 
before  whom  the  party  may  have  been  convicted."  ' 

We  are  of  opinion  that  these  words  do  not  apply  to 
the  present  case,  notwithstanding  the  generality  of  the 
expression  *^all  costs  and  chaises  to  be  allowed  and 
ordered  by  the  authority  of  this  Act**  The  subject 
matter  of  the  sections  are  those  penalties  and  forfeitures, 
thoee  balances  due  from  a  surveyor,  and  all  those  costs 
and  charges  to  be  allowed  and  ordered  by  authority  of 
the  Act,  **  the  manner  oflenying^  reamering^  and  applying 
of  which  is  not  hereby  otherwise  particularly  directed." 
These  latter  words  seem  scarcely  applicable  in  them- 
selves to  the  costs  now  in  question ;  for  the  statute 
has  pointed  out  the  specific  fund  from  which  they  are 
to  be  paid  (a) ;  impliedly  it  authorizes  and  commands 
the  surveyor  to  pay  them  from  that  fund;  and  the 
application  of  them,  when  paid,  it  was  totally  unnecea* 
sary  to  specify :  the  costs  of  the  prosecution  of  an  indict- 
ment being  given,  it  must  be  intended  that  they  were 
given  to  the  party  prosecuting. 

But,  waiving  that  argument,  what  is  to  be  done  in 
order  to  proceed  under  the  section?    There  must  be 

(a)  On  the  argument,  lUgima  y.  Watford  {4  D.  8f  L,  593.)  was  men- 
tioned. 
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either  ^  proof  and  conviction  of  the  offences  (a)  respeo-        1854. 

tiYely/'  which  clearly  cannot  apply  except  in  cases  of   The  Queen 

offimoes  which  cause  penalties  or  forfeitures  to  be  in*      b^n. 

conied,  and,  at  moat,  balances  to  be  paid,  the  noh- 

paypnent  of  which  is  the  offence  to  be  proved  and 

coiv^ted  of;  or  there  must  be  an  order  made,  and  that 

Older  must  make  it  an  immediate  and  direct  duty  for 

the  party  on  whom  it  is  made  to  pay  what  is  ordered 

to  be  paid,  whether  it  be  penalty,  forfeiture,  balance  or 

costs;  but  this  cannot  apply  to  the  case  before  us;  for, 

the  fund  being  specified,  and  that  being  a  rate  made  or 

to  be  made,  reasonable  time  to  put  himself  in  funds 

must  necessarily  be  given  to  the  surveyor.     He  is  guilty 

of  no  defiMilt  until  such  time  has  elapsed ;  if  he  has  to 

make  a  rate,  that  rate  may  be  appealed  against  to  the 

quarter  sessions ;  considerable  delay  may  occur  without 

any  &ult  of  his ;  and,  to  suppose  that  upon  order  made 

he  becomes  at  once  liable  to  distress  and  sale  of  his 

goods,  or  imprisonment,  is  not  only  unreasonable,  but 

inconsistent  with  the  95  th  section,  which  gives  recourse 

specially  to  the  highway  rate,  with  all  the  consequences 

of  course  implied  to  which  we  have  just  alluded. 

When  we  proceed  with  the  section,  we  find  that  its 
further  provisions  are  confined  to  the  case  of  fines, 
penalties  and  forfeitures,  and  the  costs  made  incident  to 
them,  and  are  wholly  inapplicable  to  the  present  case ; 
and  the  section  concludes  with  applying  the  penalties 
and  forfeitures  when  levied,  half  to  the  informer,  and 
half  to  the  surveyor  of  the  parish  where  such  offence, 
neglect  or  default  shall  happen,  to  be  applied  towards 
the  repair  of  the  highways  thereof,  unless  the  surveyor 

(ii)  On  the  mrgument,  reference  was  made  to  Eggington*s  Case,  2  E. 
A-  R  717.,  and  to  slat.  43  Eliz,  c.  %  ».  4. 
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1^54.       shall  be  himself  the  infoitaer^^n  which'icasef'^ltie  ilir&ole 

TKe  QcT£iKN    *hall  be  api^ied  towArcb  the  repaic  ^  Bueh*  fti^u^, 

SttoK.       »eiAmng  probably  %»trta5r«.  .  .  h  to  j-l- 

Loddng  then  at  -the  ^hole  section,  ^^YMt  k^k^ 

carelessly  drawn,  it  seems  to  i»  cfear  that  ihe  c^jl^t^^ 

it  is  to  provide  means  for  lihe  recovery  i)f  pendtiei'and 

fixrfeitmre^  and  nhpdd  balances,   and  ch^^^ostd^MftiiM 

isfalirges  incident  to  the  proceedings  whieh*  mti^f  IbehtiA 

£»*  imposing  the  two  former,  or  for  procnritig  thef  order 

fot  tibe  payment ^  the  latter:  all  these  are  stmitiralry 

proceedings ;  and  it  is  dear  that  to  snmmai^  proieeed- 

tngs  only  the  JiCgislatm^  was  looking  when  it  enactcfd 

these  provisions  (a). 

The  parties  applying  for  the  rule,  therefore, -hiive 
mistaken  their  course ;  and  it  mnst  be  discharged.  '- "  ' 

Role  discfaaiged. 

■■.  -    ■  ■■  .•■-  .  ....  ,:.t 


•  •  ■  * ■  :''i      i     .'Its ;•,'-'    »;' /• 

Monday,        ^^soN  against  DoTtE  BaH;/DoiJGtAS,  WttiiAii 

and  White.  i  " 

Wbere,  in  an      A  CTION  against  the  four  defendants  for  money  paM, 

actionofcon.     £X  ,  ,    ,  ,  .    .  ,  ^        m.     .    j;  ,, 

tract,  one  of  work  and  labour,   commission,  and  on  accoquts 

■ereral defend-  '  '        .        i-     j  .„  .•  .  ^  ^- .  in  I 

ants  appears       Stated. 

to  be  liable,  Vlea  by  Doffk :   Nunquam  indebitatus.     The  same 

ooan»^the   p'®*  ^7  ^ougtos  KcA  Wii'hamy  jointly.    The  same  plea 


C^nSH^  &y  ^^- 


Law  Procedure    *  Issue  joined  on  the  three  pleas. 

Act,  1862,  is  ^  ^  .  .      J 

to  apply  at  the 

trial  for  an  amendwcnt  under  sect  37.     The  roi^oinder  b  not  sucb  «  defect  or  error  as 
can  be  amended  after  the  trial  by  tbe  Court  m  banc  under  sect  2*22. 


x;yH..viCiTOBiA.  W 

tl>iTbe^(lafle.^vii8)tii43d.b6fbi:«.lAi^  Campbell  C.  X,  at       jg^^ 
lt#>v£^lid(«' j^  Term,    At  the      KmoN. 

cloee  of  the  plaintiff^s  cascj^  tJbiQ.fUiwiae]  for  fFJuie. cou^  Doyl^ 
i^iK^ed  tiM^  J»  agiwst  hioii  DO  cause  of  aotioo  had'  been 
jpr^yefdlr  -The  Lord  Chief  Justice  thereupon,  suggested 
|OrvtberplM9tiff's -counsel,  that' he  should  sti:ike  oyt 
WkMH.MBmey  UB^er.seQL  37  of  The  QonunoaLaF 
eneoeduro  Aev  iL852  (lA  ^  16  Vict.  c.  7&).  This  waa 
pl^^  acceded  U>:  ^aod  his  Lordship  then  asked  the  juxy 
!4^i|r.  th^y  tWught  the.  cas^-  was^,  proyed  agaiuipt 
WM^^:  Ti)^,,aD8were4'inj  the  n^gafUye.  P^pon  this, 
A^pouiiae]  far.  the  other  defiNAdants.copteoded  that  ajU 
the  defendants  were  entitled  to  a  yerdict.^  The  .Lpffd 
Chief  Justice* ^permitted  the  case, to  proceeds  and  a 
yerdict  was  found  against  DoyUt  Douglas  and  Witham^ 
'  .Xhitmder^  Jfedr^the  plaintiff,  in  this  Term,  obtained  a 
rule  calling  on  the  defendants  to  shew  cause  why,  on 
the  payment  of  defendant  WhM%  costs,  theposteaand 
proceedings  should  not  be  amended  by  striking  out 
Wkm%  name,  or  why  a  new  trial  should  not  be  had. 
Afterwards,  in  the  same  Term,  C  W.  Woody  for  the 
defendants  Douglas  and  fVttham,  obtained  a  rule  calling 
on  the  plaintiff  and  the  defendant  White  to  shew  cause 
why  a  yerdict  should  not  be  entered  generally  for  the 
defendants,  or  a  new  trial  be  had :  notice  to  be  ffiyen  to 
defendant  Doyle.  f' 

The  two  rules  now  came  on  together. 

C  TF.  Woody  for  defendants  .27(7t£y2ti«  and  Wttham. 
Sect.  37  of  The  Common  Law  Procedure  Act,  1852, 
points  out  the  proper  mode  of  remedying  the  misjoinder 
of  defendants :  that  not  haying  been  pursued,  the  case 
stands  as  before  the  statute :  and,  one  of  seyeral  defend- 
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1854.  ants  in  an  action  of  contract  appearing  not  to  be  liable, 
R0B8ON  ^^^  ^^*s^  ^^ils  altogether.  Whatever  shall  be  done,  the 
Doyle.       defendants  are  entitled  to  costs. 

Crawder  and  fFilles,  for  the  plaintiff.  Iirst,  the 
verdict  may  stand  as  against  the  three.  Sect  37  permits 
the  amendment  **  in  case  it  shall  appear  at  the  trial  of 
any  action  on  contract  that  there  has  been  a  misjoinder 
of  defendants :"  it  does  not  state  whether  this  ought  to 
appear  to  the  satisfaction  of  the  jury  or  of  the  Judge : 
it  may  be  that  it  was  intended  that  the  jury  should  find 
simply  against  the  parties  liable.  But,  at  any  rate, 
sect  222  enables  the  Court  to  make  the  amendment 
now.  [  Wightman  J.  Then  what  was  the  use  of  sect  37  ? 
Cramptan  J.  Sect  34  introduces  a  series  of  enactments 
'^  with  respect  to  the  joinder  of  parties  to  actions,"  down 
to  and  including  sect  40.]  Sect  222  seems  to  be 
added,  in  order  to  comprehend  by  a  general  enactment 
all  cases  not  provided  for  by  the  enactments  under  the 
several  heads  of  Appearance,  &c.  [Crampton  J.  If 
sect  222  were  thus  to  override  the  earlier  sections,  the 
conditions  annexed  to  the  amendment,  in  sect  37,  could 
not  be  secured.]  No  injustice  will  be  done  to  White^  by 
the  proposed  course :  and  why  should  the  other  three 
be  exempted  from  liability  ? 

_^_,_^^^A 

O^MaUey,  for  Whiter  consented  to  tfie  new  tnal,  on 
condition  that  Whitens  name  should  be  struck  out,  and 
that  his  coats  should  be  paid  ^ 

J.  H.  Hodgson^  for  DoyUj  contended  that  all  Uie 
defendants  were  entitled  to  the  costs;  or>  at  least,  to 
the  costs  of  the  rule. 
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¥er  iiuKULM  (a).    We  can  only  grant  a  new  trial;  1854. 

and  that  must  be  upon  an  undertaking  as  to  White.  Robsod^ 

Sect  222  clearly  has  no  application  to  a  case  of  mis-  Doylb. 
joinder. 

As  to  Crowder^^  rule :  Ordered,  that  the  verdict  be 
Bet  aside  without  costs  as  to  defendants  Dofuglas^  Witham 
and  ThyUy  and  a  new  trial  be  had^  and  that  defendant 
Whit£%  name  be  struck  out,  the  plaintiff  undertaking  to 
pay  WhUe  his  costs. 

As  to  CI  W.  Wood^B  rule :  Ordered,  that  the  rule  be 
discharged  as  to  the  plaintiff:  and,  as  to  defendant 
fFkUe^  that  the  rule  be  discharged,  with  costs  to  be  paid 
by  defendants  Douglas  and  Witham  to  defendant  White. 

(a)  Lord  CmnpbeU  C.  J.,  Cokrid^^  WigfUman  and  Cromptom  Jn, 


In  the  matter  of  a  plaint  in  the  County  Court  Tuegday, 

Jantrary  3l8t. 

of  Cornwall  holden  at  St.  Austell  between 
Richard  Kerkin,  plaintiff',  and  William 
Kerkin,  defendant. 


Tj^INGDON^  in  this  Term,  obtained  a  rule  Nisi  to  Astiinmons 

#V  was  taken  out 

rescind  an  order  of  Martin  B.,  made  in  the  vaca*  in  the  coanty 

tion,  for  a  prohibition  in  the  above  plaint.  against  B.]io 

recover  lands 
under  8tat«  9  &  10  Vict.  c.  95.  «.  122. 

On  application  for  a  prohibition  bj  B,^  it  appeared  that  6,  held,  as  tenant  to  C.  in  his 
lifetime,  two  fums,  C  beinsr  leaseholder  of  the  one,  and  tenant  in  fee  of  the  other.  C. 
died ;  and  A.  produced  a  will  by  which  he  was  de?bee  of  all  C.*s  real  estate,  and  appointed 
atecutor.  A,  proved  the  will,  and  gave  B.  notice  to  quit.  B*  bona  fide  disputed  the  Talidity 
of  the  will 

Held :  that  the  restriction  contained  in  sect.  58,  as  to  the  jnrisdiction  of  the  county  court 
when  title  to  corporeal  hereditamont  comes  in  question,  applies  to  proceedings  under  sect. 
122.  That  title  to  the  leasehold  could  not  here  come  in  question,  inasmuch  as  the  probate 
was  conclusire  that  the  title  to  that  was  in  A.  But  that  title  to  the  freehold  did  come  in 
question.  And  the  prohibition  went  as  to  the  freehold  farm,  and  was  refused  as  to  the  leasehold. 


Kbrkin 
Kerkin. 
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1854.  From  the  affidavits  on  both  sides  it  appeared  that 

WUKam  Kerkin  and  Richard  Kerkin  were  brothers. 
William  was  the  elder  son,  and  in  the  lifetime  of  their 
father  had  become  his  tenant  from  year  to  year  of  two 
&rms  under  the  value  of  50/1  The  &ther  was  owner  (^ 
the  one  farm  in  fee ;  of  the  other  he  was  possessed  for  a 
term  of  years.  The  father  died  in  1853;  and  Richard 
Kerkin  produced  a  will  by  which  the  estates  were  both 
bequeathed  to  him,  and  he  was  appointed  executor. 
This  will  was  proved,  on  the  3d  of  March  1853,  in  the 
Archdeaconry  Court  of  Cornwall  Notice  to  quit  was 
given  by  Richard  Kerkin  to  William  Kerkin:  and,  he 
refusing  to  go  out,  a  summons  was  taken  out  by  Richard 
Kerkin,  under  stat.  9  &  10  Vict.  c.  95.  s.  122.,  in  the 
County  Court  of  Cornwall  holden  at  St  AustelL  It 
appeared  by  the  affidavits  that  the  validity  of  the  will 
was  bona  fide  disputed  by  William  ;  and  on  that  ground 
Martin  B.  made  the  order  complained  o£ 

JI  27.  Coleridge  now  shewed  cause.  Stat.  9  &  10  Vict 
c.  95.  8.  58.  provides  that  the  Court  shall  not  have 
cognizance,  inter  alia,  of  any  action  in  which  the  title 
to  any  corporeal  hereditament  shall  be  in  question. 
Here  the  very  point  is,  whether  WiUiamy  the  heir  at 
law,  or  Richard,  the  devisee,  has  title  to  this  land.  [Lord 
Campbell  C.  J.  The  questioning  the  validity  of  the  will 
does  bring  the  title  of  the  freehold  in  question :  but  the 
leasehold  is  in  the  executor;  and  the  probate  is  conclusive 
as  to  who  is  executor.  The  title  therefore  to  the  lease- 
hold land  cannot  come  in  question  in  the  county  court; 
and  as  to  that  the  prohibition  cannot  go.  As  to  the 
freehold,  as  at  present  advised  I  think  the  order  right] 

Kingdon,  in  support  of  the  rule,  was  desired  by  the 


Kerkin. 


©tfttrt* W'<jbttfihe'  liis  'af^uttietits  to  the  freiehold.  Sect.  i58  i  sisi 
ddwiflM*  Bj^ly 'to  prbc^^ditigs  under  sect.  122.  Sect.  1 26  kkrkin 
^b0«te  tfeaeViA^tioni  6f  tW^" ill' siicfe'cases  are  to  be  triei  ^ J;;, 
Ifif^tf^dilkttitfcbtAi  jtta^e;*ytfd  thai  there  is  a  iDethoil 
SPi^pMin§'bf'^'^6^i^n  o^trekpass!*^  [Lord  ttiw/^^eff 
©.V;  ^TWpk^i  tliiiift'Vfta^'ifect;  5rf  'does  restrain  the 
jtefeiHdJioW^&m!^''dedt.  ^1^1  "l£iliestibns  on  the  validity 
o^ifliiviii^rf'^'ttclqdtxiilj^^'Af  tVie  upmost  nicety'.  I  can 
h«rfIy'l)«ieVe^ftd1I'«ie'i:ieg7ila(^^^  intended  the  county 
cdoft^to  d^de  siich'  a^qi^^^tion  ^  that  raised  in  Efferton 
ry^BM  SrdtciiMt  (a).  VraihpianJ.  'The  sections  ifol- 
lo^>^ir/g"sect.  '12!^  seetfi  'to  'shew  that'  the  legislature' 
cbM^{))at(^'that  '&e  bfiimly  court  is  to  decide  on 
qllhl^t}6h8'6f  title  ^  to  whctlief  the  landlord  has  a  kwful 
rigtit  -to  thfe  pdssessioriV'that  is/siich  qucsliohs  as  arise 
frtJrti  it  dispute  as  to  whetl^fer  the  lease  was  determined, 
oif'llM^-nkfe'  'But  It  does  Hot  contemplate  that  he  is  to 
decide  questions  as  to  whether  the'cldibiaht  has  title  as 
landlord.     Wightman  J.  referred  to  Jones  v.  Owen  (ft).] 

>Lord  CAMWBLii  C.  J.  For'  the  I'c^oris  given  in  the 
coui«e  rf  the  brgofmetrt,'  thd'JilalTltiff  is  Vight  as  to  the 
leaiehcM^  wmng  as'to  th^^'  lW?ehlikl  J  ^  arid  the  fiilc  must 
M^cctoTdin^ly-.^'- ■  '■  ^^    '•'■'-'       '-■'   *  '    '^    ''"    ''\      * 

CoLi:{iipoE,  WipHTM^N  and  Cromptw  .Is.  ©concurred. 

^e  (bllow'iftV'WiW  W^  ihrk^ri  up:  ^^lliattSe  order 
of'Mtiiff^i^B.,  (Wt6d*&b:,  *^bc  rcsdindfed  as  respects  the 
leafWfty^Jd'prdhifees' mentioned  in  the' ftflRclavfts  in  the 
said^^ulte'nafrtfie^lV'aftd  that  the  rul^  be  discharged  as 
reJifMcts'  th^  freehoM  'jJW'emfees  in  the  siild  affidavits  also 

(a)  4  i/.  /,.  Ca,  1.  (6)  5  D,  ^  L,  669. 

VCJL.'  ill.  '        '         '  2    D  E.    &    B. 
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Couch  against  Steel. 


1st  count  nPHE  first  coont   of   the    declaration    alleged    that 

en/aged  with  defendant,  then  and  still  being  a  subject  of  Her 

MTO  o"bi^  Majesty  Queen   Victoria^  was  the  owner  of  a  certain 

^ftW  vwiel  '^"^**  registered  barque  or  vessel,  called  and  known  as 

u  a  common  The  Persian,  which,  at  the  time  of  the  makine  of  the 

setman,  on  ^    ^ 

a  specified         agreement,  was  in  port  within  this  realm,  to  wit  in  the 

▼ojage  from 

andtoa^ri7i4A  port  oi  Plymouth :  and  plaintiff,  then  being  a  subject  of 
^at  the  vessel  Her  Said  Majesty,  was  then  an  able  bodied  seaman  in 
unscaworthy,     V^  health,  duly  registered,  and  had  a  register  ticket. 

bv  which 
plaintiff  be- 
came  unwell 
and  sustained 
damage. 
Held,  on 


"  And  thereupon  plaintiff  in  his  own  behalf,  and  de- 
fendant by  one  John  Davis,   the  master  of  the  said 
barque  or  vessel  of  defendant,  and  the  agent  of  defendant 
demurrer,  that  in  that  behalf,  made  and  entered  into  an  agreement  in 

the  count  was 

bad,  there        writing,  in  the  form  and  containing  all  the  matters  and 

being  no  alle- 
gation of 
knowledge  or 
deceit,  nor  of 
any  express 
warranty  that 
the  vessel  was 
seaworthy ; 
and  the  law 
not  implying 
any  such  war- 
ranty from  the 
relation  of 
shipowner  and 
seaman. 


things,  and    made,    entered   into,   signed,   dated  and 

attested,  in  all  things,  as  required  in  and  by  the  statute 

in   that   case"  &c.  :    Whereby   it  was  agreed,  by  and 

between  plaintiff  and  defendant  (amongst  other  things), 

that  defendant  engaged  plaintiff  to  serve,  and  plaintiff 

promised  to  serve,  as  a  seaman  in  and  on  board  the  said 

barque  or  vessel  from  a  certain  place,  to  wit  Plymouth, 

to  a  certain  other  place,  to  wit  Aden,  and  from  the  last 

Thatdefeldant  mentioned  place  to  a  certain  other  place,  to  wit  Calcutta, 

neglected  to 

supply  and 

keep  on  board  the  vessel  a  proper  supply  of  medicines,  whereby  plaintiff's  health  sufi^rwi. 

Held,  on  demurrer,  that  stat.  7  &  8  Fiet  c  1 12.  «.  18.  makes  it  the  duty  of  the  shipowner 
to  have  on  board  such  medicines ;  and  that,  though  the  Act  imposes  a  penalty,  recoverable 
by  a  common  informer,  as  the  specific  punishment  for  the  breach  of  that  duty  as  to  the 
public,  sailors  sustaining  a  private  injury  from  the  breach  of  that  statutable  duty  are 
entitled  to  maintain  an  action  to  recover  damages.    And  that  the  count  was  good. 
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and  from  the  last  mentioned  place  to  a  certain  other  ]854. 
place>  to  wit  England^  for  wages  and  reward  to  be  paid  Coucil 
by  defendant  to  plaintiff  in  that  behalf.  That  plaintiff  stf!il. 
shipped  himself  on  board,  and  served  on  the  voyage  out, 
and  performed  the  said  agreement  in  all  things  on  his 
part  **  Yet  the  defendant  so  carelessly  and  negligently 
managed,  fitted  out  and  equipped  the  said  barque  or 
vessel  that,  by  reason  thereof,  and  of  the  defendant's  neg- 
lect and  default  in  respect  of  the  said  barque  or  vessel, 
the  barque  or  vessel,  at  the  time  of  her  sailing  from 
JPfymouih  aforesaid  and  commencing  the  said  voyage, 
was  wholly  unseaworthy  and  in  a  leaky  and  dangerous 
condition,  and  unfit  to  be  sent  or  to  go  to  sea ;  and,  by 
reason  thereof,  the  plaintiff  was,  during  the  voyage  afore- 
said fix)m  Plymouth  aforesaid  to  Aden  aforesaid,  and  from 
Aden  aforesaid  to  Calcutta  aforesaid,  unable  to  sleep  in 
his  hammock,  and  was  continually  wet;  and  thereby, 
and  by  reason  of  the  excessive  and  unreasonable  labour 
which  the  plaintiff  was  then,  during  all  the  voyage 
aforesaid,  compelled,  in  consequence  of  the  unseaworthy, 
leaky  and  dangerous  condition  of  the  said  barque  or 
vessel,  to  undergo,  the  plaintiff,  during  the  said  voyage," 
became  sick  &c. 

Second  count.  That,  whilst  defendant  was  such  owner 
of  the  said  barque  or  vessel  as  aforesaid,  and  before  and 
at  the  commencement  and  during  all  the  continuance  of 
the  said  voyage,  and  after  the  making  of  the  said  agree- 
ment, and  whilst  plaintiff  served  on  board  of  the  said 
barque  or  vessel  as  such  seaman,  and  under  the  said 
agreement,  the  defendant  neglected  to  provide  or  keep, 
and  made  default  in  providing  and  keeping,  on  board 
the  said  barque  or  vessel  a  sufficient  and  proper  supply 
of  medicines  and  inedicanients  suitable  to  accidents  and 

2  n  2 
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1854.  diseases  arising  on  sea  voyage  :  whereby,  and  by  reason 
Couch  of  such  last  mentioned  neglect,  plaintiff  was  unable  to 
Steel.  ^  cured  of  his  said  sickness  on  board  of  the  said  barque 
or  vessel,  and  suffered  great  pain  &c. 

Demurrer  to  both  counts.     Joinder. 

The  case  was  argued  in  last  Michaelmas  Term  (a). 

T.  K.  Kinffdauy  for  the  defendant.  As  to  the  first 
count.  No  duty,  such  as  that  which  seems  to  be  insisted 
upon,  results  from  the  agreement  set  out  in  the  declara- 
tion. It  is  not  alleged  that  the  defendant  knew  of  the 
unseaworthiness ;  and  the  plaintiff  took  upon  himself 
the  risk  as  to  the  state  of  the  vessel.  Indeed  it  does 
not  appear  but  that  the  plaintiff  knew  of  the  state  of 
the  vessel,  and  made  his  contract  for  wages  accordingly. 
The  case  is  like  Seymour  v.  Maddox  (^),  where  a  duty 
on  the  part  of  the  owner  of  a  theatre,  to  provide  for  the 
floor  of  theatre  being  secure,  was  alleged  as  resulting 
from  his  having  engaged  the  party  to  perform  at  the 
theatre  :  but  the  Court  refused  to  treat  the  allegation  of 
duty  as  a  substantive  averment  of  fact,  and,  being  of 
opinion  that  no  such  duty  resulted  from  the  relation  of 
the  parties,  held  that  no  action  lay  for  damages  resulting 
from  the  insecure  state  of  the  floor.  So  in  Priestley  v. 
Fowler  (c)  it  was  alleged  that,  defendant  having  directed 
plaintiff,  as  his  servant,  to  carry  goods  in  a  certain  van, 
it  became  defendant's  duty  to  take  care  that  the  van 
was  in  a  proper  state  of  repair;  and  the  plain tifi* com- 
plained of  injury  resulting  to  him  from  the  improper  state 
of  the  cart :  but  it  was  held  that  the  action  did  not  lie, 

(a)  November  15  and  16,  1863,  before   Lord  Campbell  Q.  J..  Coleridge 
nnd   Wightman  Js. 

(6)  10  Q.  1?.  326.  (e)  3  M.  ^  W.  I. 
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no  8tx:h  duty  resulting  from  the  relation  of  the  parties.        1854. 
Here  there  is  not  even  an   express  allegation  of  the        couch 
duty.     The  case  of  Hutchinson  v.  ForA,  Newcastle  and        Steel. 
Berwick  Railioay  Company  (a)  is  also  in  favour  of  de- 
fendant 

The  second  count  is  founded  on  stat.  7  &  8  Vict 
e,  112.  8.  18.,  which  enacts:  ^^that  every  ship  navigating 
4ietween  The  United  Kingdom  and  any  place  out  of 
the  same  shall  have  and  keep  constantly  on  board  a 
sufficient  supply  of  medicines  and  medicaments  suitable 
to  accidents  and  diseases  arising  on  sea  voyages,*^  ac- 
cording to  the  scale  issued  by  the  Admiralty.  But  that 
section  imposes  a  penalty  for  default ;  and  sect.  62 
prescribes  the  mode  of  recovering  the  penalties.  This 
is, .  therefore,  a  new  right  created  by  statute,  with  a 
•peciBc  remedy :  and  no  action  at  the  suit  of  an  indivi- 
dual can  be  brought  in  respect  of  such  a  right  (The 
Court  then  called  on  the  other  side.) 

C.  MUward,  contra.  As  to  the  first  count  The 
language  of  Parke  and  Martin  Bs.,  in  the  House  of 
Lords,  in  Gibson  v.  Small (b),  is  in  favour  of  the  exist- 
ence of  a  legal  duty  of  the  owner  towards  the  mariners 
to  provide  that  the  ship  be  fitted  for  the  voyage  at  its 
commencement  [Lord  Campbell  C.  J.  Do  they  put 
it  on  the  footing  of  warranty  ?]  The  action  here  may 
be  considered  to  be  in  tort,  as  in  Levy  v.  Lanpridye  (c). 


(a)  5  ExdL  343. 

,(fr)  4  ^.  L'  Ca,  353.  370, 404.,  in  Dom.  Proc :  aflSraiDg  the  judgment 
of  Ezch.  Cb.  in  Small  f,  Gibnon,  I(j  Q.  J9.  14),  which  reversed  the  judg- 
ment of  Q.  B.  in  Smatt  v.  Gibgon,  \6  Q.  B,  128. 

(e)  A  M.  ^  W,  337.,  in  Exch  Ch.,  affirming  the  judgment  of  Exch. 
in  Langridgt  v.  Uvi,  2  Af.  ^  W,  .519. 
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18M.  The^  Amenean  law  seems  to  take  the  duty  for  granted  ; 
Couth  Mo,uie  and  PoUoeKs  Compendium  of  the  law  of  MerehaMt 
_^-  Shipping^  p.  87,  note  (i).  The  case  cannot  be  determined 

from  the  analogy  of  the  law  isf  master  and  servant,  or 
employer  and  employee,  generally ;  and  therefore  such 
cases  as  Seymour  v.  Maddox  {a\  Prie$tley  t.  Powkr  {b) 
and  Wigmore  v.  Jay  (c)  are  inapplicable.  The  servant, 
and  the  party  employed,  may  generally  examine  that  on 
which  they  are  to  be  employed :  a  seaman  can  hardly 
be  presumed  to  have  similar  opportunities  of  examining 
the  ship.  [Coleridge  J.  Is  there  anything  in  Lord 
Tenter den\  work  warranting  the  doctrine  ?]  He  points 
oot  generally  the  seaman's  right  to  be  protected  by  the 
owner  {d) ;  and  the  right  is  indeed  to  be  implied  from 
the  statutes  passed  for  the  purpose  of  enforcing  the 
details  of  the  owner's  dnty. 

As  to  the  second  count  Sect  18  of  stat  7  &  8  Viet, 
c,  112.  gives  only  a  cumulative  remedy:  the  common 
law  engrafts  the  right  of  action  upon  the  statutory  pro- 
vision, which  is  further  regulated  by  stat.  13  &  14  Vict 
c.  93.  8.  66.,  &c. 

T.  K.  Kingdon^  in  reply,  was  desired  by  the  Court 
to  confine  his  argument  to  the  second  count.  The 
dnty  is  not  one  at  .common  law,  but  created  by  statutes 
which  attach  a  penalty  to  the  infringement  of  the  duty. 
[Coleridge  J.  But  is  that  penalty  any  satisfiiction  to  the 
party  grieved?]  It  may  be:  the  Court  which  awards 
the  penalty  may,  by  sect.  62  of  stat  7  &  8  Vict  c.  112., 
in  its  discretion  direct  that  half  the  penalty  be  paid  to 

(«)  16  Q.  B.  326.  (6)  3  Af .  ^  IT.  1. 

(c)  5  Exch.  354. 

{H)  Abbott  fm  ShippiMfj,  p.  174  (8th  cd.  by  Shee), 
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the  informer,  which  discretion  was  probably  intended  to  1 354. 
be  exercised  where  the  informer  was  the  i>arty  grieved.  couch 
[Coleridj^  J.  Even  then  there  can  be  but  one  informer, 
whilst  the  whole  crew  may  be  aggrieved.] 

Lord  Campbbll  C.  J.  The  Court  will  take  time  to 
consider  what  judgment  is  to  be  given  on  the  second 
count:  but  we  will  dispose  of  the  first  count  nowl 

The  first  coimt  discloses  nothing  more  than  that  the 
plaintiflF  had  embarked  as  a  seaman  on  the  defendant's 
vessel ;  that  the  vessel  was  not  seaworthy  but  leaky ;  in 
consequence  of  which  the  plaintiff  became  wet  and  ilL 
It  seems  to  me  that  this  discloses  no  contract  or  legal 
duty  of  which  there  has  been  a  breach,  the  subject  of  an 
action.  For  aught  that  appears  on  this  count,  the  de- 
fendant may  have  been  perfecdy  ignorant  of  the  defects 
in  the  vessel,  whikt  the  plaintiff  may  have  examined  the 
vessel  before  he  engaged  himself,  and  have  known  her 
state  well  Or  it  may  be  that  both  parties  were  aware 
of  it,  and  that  it  was  their  intention  that  the  seaman 
should  work  and  fare  the  harder,  and  have  that  considered 
in  his  wages.  There  being  no  allegation  of  a  scienter, 
if  we  held  the  defendant  liable  on  this  count,  we 
must  hold  a  shipowner  always  liable  to  an  action  from 
every  seaman,  if,  from  any  accident,  a  butt  having 
started  or  the  like,  the  ship  was  not  seaworthy.  No 
such  action  has  ever  been  brought :  this  is  a  case  of  the 
first  impression,  in  support  of  which  neither  a  decision 
nor  even  a  dictum  has  been  brought  to  our  notice ;  nor 
has  any  legal  principle  been  urged  in  its  support.  Mr. 
Mthoard  has  referred  to  some  expressions  used  by 
Parhe  B.  in  Gibson  v.  Small  (a);  but  they  do  not  at  all 

(«)   4  H.  L.  Cti.  404. 
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1854.        warrant  the  position  that  there  is  an  implied  contract 

Couch       with  every  seaman  that  the  vessel  is  seaworthy,  and  that 

Stkel.        if  ^^  is  °ot  an  action  will  lie.     Then,  on  the  other  hand, 

Prieitley  v.  Fowler  (a)  seems  to  me  in  principle  to  be  the 

same  case  as  this,  and  to  establish  that  there  is  no  such 

contract 

Coleridge  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  say  how  the  case  would  be  if  there  were 
fraud  or  concealment.  For  on  this  record  there  is 
merely  a  contract  to  sail  on  a  specific  voyage ;  and  there 
is  no  allegation  of  any  fraud  or  moral  wrong.  The  state 
of  the  ship  may  have  been  such  that  the  defendants 
and  the  master  may  with  perfect  bona  fides  have  believed 
her  to  be  seaworthy  though  she  was  not.  The  plaintiff 
therefore  must  rely  on  a  general  principle,  that  in  all 
such  cases  there  is  an  implied  contract  that  the  vessel 
is  seaworthy.  1  think  it  is  enough  to  say  that  we  are 
now  giving  judgment  in  the  year  1853,  and  that  no 
such  action  as  this  has  ever  been  maintained,  though,  if 
there  were  such  a  contract  implied,  there  must  have 
been  numerous  instances  in  which  the  facts  would  have 
supported  such  an  action.  The  only  authority  relied 
on  were  the  dicta  in  Gibson  v.  Small  (b):  but  these 
were  used  with  reference  to  the  law  of  marine  insurance ; 
and  that  is  a  branch  of  the  law  having  no  analogy  to 
that  of  the  law  of  contract  between  shipowner  and 
sailor.  There  are  many  doctrines  which  prevail  in  that 
contract,  uberrimse  fidei,  between  insurer  and  assured, 
which  have  no  place  in  any  other  branch  of  the  law. 
This  is  in  truth  a  contract  between  master  and  servant, 

(a)  3  iV.^-  W,  1.  ih)  4  //.  L,  Ca.  370,  404. 
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and  is  to  be  decided  on  the  principles  applicable  to  that        1854. 
relation* 


WiOHTMAN  J.  There  is  no  allegation  that  the  defend- 
ant knew  of  the  state  of  the  vessel ;  and  the  count  is 
founded  entirely  on  an  implied  warranty  that  the  yessel 
was  seaworthy.  There  is  no  authority  that  such  a 
warranty  is  implied.  The  action  is  of  the  first  impres- 
sion,  founded  only  on  some  dicta  in  Gibson  v.  Small  (a). 
It  is  enough  that  these  are  but  obiter  dicta,  and  certainly 
not  an  authority  for  supporting  the  action,  when  we 
consider  the  innumerable  instances  in  which  the  cause 
of  action,  if  it  was  one,  must  have  occurred.  If  any  cases 
are  in  point,  they  are  Seymour  v.  Maddax{b)  and  Priestley 
V.  Fowler  (c) ;  for  this  is  a  case,  in  substance,  of  master 
and  servant 

As  to  the  second  count.  Cur,  adv.  vult 

Lord  Campbell  C.  J.,  in  this  Term  {January  18th), 
delivered  the  judgment  of  the  Court. 

The  declaration  in  this  case  contained  two  counts,  to 
each  of  which  the  defendant  demurred.  In  the  first 
count  the  plaintiff  alleged  that  the  defendant  was  owner 
of  a  vessel  called  The  Persian;  and  that  the  plaintiff 
agreed  with  the  defendant  to  serve,  and  that  he  did 
serve,  as  a  seaman  on  board  the  vessel,  on  a  voyage 
from  England  to  Aden  and  Calcutta ;  and  that  the  de- 
fendant so  negligently  fitted  out  and  equipped  the  vessel, 
that,  by  reason  of  such  neglect,  she  was  unseaworthy, 

(a)  4  n,  L.  Ca   370,404.  (6)  1()  Q.  B,  32«. 

(c)  3  A/.  4-  W,  1. 
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18^.  whereby  the  plaintiff  became  ack  and  injured  in  hw 
^^^^^  health.  In  the  second  count  the  plaintiff  alleged  that, 
before  and  at  the  commencement  and  during  the  con* 
tinnance  of  the  Yoyage,  the  defendant,  being  the  owner 
of  the  ship,  neglected  to  proTide  a  proper  and  suflBcienl 
supply  of  medicines  suitable  to  diseases  arising  in  sea 
▼oy^es,  and  that  by  reason  of  such  neglect  the  plaintiff 
was  unable  to  be  cured  of  his  said  sickness,  and  suffered 
great  pain.  At  the  close  of  the  argument  we  expreased 
our  opinion  with  respect  to  the  first  count  to  be  in 
fiivour  of  the  defendant ;  but  we  reaerred  our  judgment 
as  to  the  second,  as  we  wished  to  lock  more  particularly 
at  the  Acts  of  Parliament  and  such  authorities  as  might 
be  found  to  bear  upon  the  question  raised  by  that  count 
There  is  no  allegation,  in  terms,  in  the  second  count 
of  any  duty  on  the  part  of  the  defendant  to  supply  medi- 
cines for  the  use  of  the  ship  s  company ;  but  the  plaintiff 
relied  upon  the  obligation  cast  upon  the  defendant  by 
the  18th  section  of  sut  7  &  8  ITet.  c.  112.,  by  which 
it  is  enacted  "  that  every  ship  navigating  between  the 
United  Kingdom  and  any  place  out  of  the  same  shall 
have  and  keep  constantly  on  board  a  suflScient  supply  of 
medicines  suitable  to  accidents  and  diseases  arising  on 
sea  voyages,  in  accordance  with  the  scale"  which  shall 
be  issued  by  the  Admiralty  and  published  in  the  London 
Gazette;  *'and  in  case  any  default  shall  be  made  in  pro- 
viding and  keeping  such  medicines^**  "  the  owner  of  the 
ship  shall  incur  a  penalty  of  20L  for  each  and  every 
defiuilt:"  and,  by  sect  62,  it  is  enacted  that  the  penalty 
may  be  recovered  "at  the  suit  of  any  person,"  and,  when 
recovered,  shall  be  applied  in  part  to  the  informer,  and 
the  residue  to  The  SeamatCs  Haapital  Society.  By  stat 
13  &  14  Vict  c,  93.  5.  64.  the  duty  of  issuing  a  scale  of 
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medieines  is  tnuisferred  from  the  Admiralty  to  the  is54. 
Board  of  Trade;  and,  by  sect  66,  the  Board  of  Trade  ^^^ 
and  local  marine  boanlB  may  appoint  proper  medical 
ioBpeotors  to  inspect  the  medicines  required  to  be  on 
board.  Were  it  not  for  the  penalty  to  which  the  owner 
of  a  ship  is  subjected  for  not  providing  and  keeping  on 
board  a  supply  of  medicines,  it  seems  clear  that  the 
action  would  be  maintainable.  The  enactment  provides 
a  benefit  for  the  seamen ;  and,  according  to  the  plaintiiTs 
allegations  in  the  second  count,  the  defendant  has  vio- 
lated this  enactment ;  and  thereby  the  plaintiff,  being  a 
seaman  on  board,  was  deprived  of  that  benefit,  and  his 
health  was  injured.  The  general  rule  is  that,  **  where 
a  man  has  a  temporal  loss,  or  damage  by  the  wrong  of 
another,  he  may  have  an  action  upon  the  case,  to  be  re- 
paired in  damages;"  Cam.  Dig.  Action  upon  the  Case  (A). 
The  statute  of  Westm.  2.  (1  stat  13  Ed.  1.)  c.  50.  gives 
a  remedy  by  action  on  the  case  to  all  who  are  aggrieved 
by  the  neglect  of  any  duty  created  by  statute.  See 
2d  hut  486.  And  in  Com.  Dig,y  Action  upon  Statute  (F), 
it  is  laid  down  that,  *Mn  every  case,  where  a  statute 
enacts,  or  prohibits  a  thing  for  the  benefit  of  a  person, 
he  shall  have  a  remedy  upon  the  same  statute  for  the 
thing  enacted  for  his  advantage,  or  for  fhe  recompence 
of  a  wrong  done  to  him  contrary  to  the  said  law." 
Therefore  the  simple  enactment  requiring  the  supply  of 
medicines  would  have  entitled  the  plaintifi^  to  an  action, 
in  the  same  manner  as  if  the  obligation  had  been  im- 
posed by  the  common  law,  or  had  been  expressly 
included  in  the  ship's  articles.  However,  sect.  18  of 
scat.  7  &  8  Vict.  c.  112.,  which  creates  the  duty,  also 
makes  the  party  who  ought  to  perform  it  liable  to  a 
penalty  for  non-performance,  to  be  recovered  at  the  suit 
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1854.  of  an  J  person,  and  to  be  applied,  in  part  to  the  rnformer 
Q^„cB  *™^  ^^®  reaidae  to  The  Seaman's  Hospital  Society.  The 
SriEL.  V^'oaltj  being  annexed  to  the  offence  in  the  very  clause 
of  the  Act  creating  it,  no  indictment  or  other  proceed- 
ing could  be  taken  against  the  person  making  defanlt 
for  the  mere  breach  of  the  doty  cast  apon  him  by  die 
Act  The  duty  being  one  of  a  public  nature,  the 
defiewlter  woold  be  subject  by  the  common  taw  to  an 
indictment  for  a  breach  of  it,  except  for  the  pffirttcolar 
mode  of  punishment  by  a  penalty  prescribed  by  the 
Act  As  fiar  as  the  public  wrong  is  concerned,  there  is 
no  remedy  but  that  prescribed  by  the  Abt  of  Parliament 
There  is,  however,  beyond  the  public  wrong,  a  special 
and  particular  damage  sustained  by  the  plaintiff  by 
reason  of  the  breach  of  duty  by  the  defendant,  for 
whidi  he  has  no  remedy  unlesB  an  actioi^  on  the' cad^  at 
hia  suit  be  maintainable :  and  the  question  is,  whether 
the  penalty  annexed  to  the  offence  concludes  the  plain- 
tiff who  has  sustained  a  special  and  particular  damage, 
as  well  as  the  public,  though  no  part  of  the  penalty  is 
payable  to  him.  If  the  performance  of  a  new  duty 
created  by  Act  of  Parliament  is  enforced  by  a  penalty, 
recoverable  by  the  party  grieved  by  the  non-performanoe, 
there  is  no  other  remedy  than  that  given  by  the  Act, 
either  for  the  public  or  the  private  wrong;  but, 
by  the  penalty  given  in  the  Act  now  in  question  (stat 
7  &  8  Vict  c.  112.),  compensation  for  private  special 
damage  seems  not  to  have  been  contemplated.  The 
penalty  is  recoverable  in  case  of  a  breach  of  the  public 
dnty,  though  no  damage  may  actually  have  been  sns* 
tained  by  anybody ;  and  no  authority  has  been  cited  to 
us,  nor  are  we  aware  of  any,  in  which  it  has  been  held 
tliat,  in  such  a  case  as  the  present,  the  common  law 
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right  to  .miuntaio  an  action  in  respect  of  a  special  1854. 
daiDage  resulting  from  the  breach  of  a  public  duty  cocch 
J^y^hethfsr  such  duty  exists  at  common  law  or  is  created  stkbl. 
IjSy.  atMute)  is  taken  away  by  reason  of  a  penalty,  recover- 
able hj  a  common  informer,  being  annexed  as  a  punish- 
ment for  the  non-performance  of  the  public  duty.  In  a  • 
CPMe  cited  in  1  Bol  Ab.  106»  Action  aur  Case  (M;  pi.  16., 
it,  appears  to  have  been  held  that  a  person  having  without 
tjbi^  King's  licence  imported  cards  into  England^  contrary 
to  Stat.  ^  E.  A  (a),,  he  was  not  liable  to  an  action  at  the 
suit  of  one  to  whom  the  King  had  granted  a  licence  to 
import  cards,  paying  rent  to  the  King,  and  who  alleged 
that  he  was  thereby  disabled  from  paying  his  rent ;  as 
the  statute  provides  that  the  cards  unlawfully  imported 
were  forfeited,  and  the  remedy  given  by  the  statute 
ought  to  be  pursued.  There,  however,  the  prohibition 
does  not  seem  to  have  been  intiended  for  the  benefit 
of  the  person  to  whom  the  licence  was  granted,  and 
the  damage  which  he  sustained  may  have  been  consi** 
dered  as  too  remote.  The  case  of  Stevens  v.  Jeacoche  {b) 
is  clearly  distinguishable  from  the  present :  no  duty  was, 
by  the  statute  in  that  case,  imposed  upon  the  defendant: 
he  was  only  prohibited  under  a  penalty  from  exercising 
the  right  of  fishing  to  the  extent  he  had  it  at  the  com- 
mon law.  He  was  not  bound  to  perform  any  particular 
duty  created  by  the  Act,  but  to  forbear  to  do  that 
which  but  for  the  Act  he  might  have  done.  The 
cases  cited  as  authorities  for  that  decision  are  not 
applicable  to  the  present  case.  In  Underhill  y.  EllU 
combe  {c)  it  was  held  that,  where  highway  rates  were 

(a)  C.  4.  (6)  \\Q.  B.  731.  (0  M^Od,  fr  K  450. 
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1854.  payable  by  the  pcorisions  of  a  statute  which  prescribed 
Coocu  •  particular  mode  for  their  recovery,  that  mode  only 
g^^  could  be  pursued.  And  in  Doe  denu  The  BiMhop  cf 
jRochetter  y.  Bridge  (a)  it  was  held  that»  a  statute  having 
prescribed  a  particular  mode  for  the  recovery  of  an 
equivalent  for  land  tax  redeemed^  no  other  mode  could 
be  adopted  for  enforcing  the  payment  of  the  equivalent 
In  the  present  case,  if  the  statute  had  prescribed  a 
particular  mode  by  which  a  person  sustaining  actual 
damage  by  reason  of  a  breach  of  the  duly  imposed  by 
the  statute  was  to  recover  compensation,  undoubtedly 
that  mode  only  could  be  adopted ;  but  stat  7  $*  8  VicL 
e*  112.  has  made  no  provision  for  compensation  to  a 
person  sustaining  special  damage  by  reason  of  a  breach 
of  the  duty  prescribed  by  the  Act ;  nor  are  there  any 
words  taking  away  the  right  which  the  injured  party 
would  have  at  common  law  to  maintain  an  action  for 
special  damage  arising  from  the  breach  of  a  public  duty; 
the  penalty  given  by  the  statute  being  applicable  only 
to  the  public  wrong,  and  not  the  private  damage. 
In  the  case  of  Rowning  v.  Goodchild  {b)  an  action  upon 
the  case  was  held  to  be  maintainable  against  a  deputy 
postmaster  for  a  breach  of  duty  in  not  delivering  a  post 
letter  as  required  by  stat.  9  Ann.  c.  10.,  though  he  was, 
by  the  same  statute,  liable  to  a  penalty  for  detaining 
letters  (c).  ^fhe  objection  was  taken,  but  overruled, 
the  Court  being  of  opinion  that,  though  the  duty  was 
created  by  statute,  the  action  lay  at  common  law.  In 
that  case,  as  in  this,  the  penalty  was  recoverable  by  a 
common  informer,  and  not  by  the  party  grieved. 

(a)  I  B.  dr  Ad.  847.  {b)  2  W,  BL  906. 

(c)  Sec  sect.  I(». 
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Upon  principle  then,  as  well  as  upon  authoritj,  as  far  1854. 
as  we  have  been  able  to  find  any  upon  the  point,  we  couch 
think  the  second  count  is  maintainable,  and  that  the  stbel. 
plaintiff's  right,  by  the  common  law,  to  maintain  an 
action  on  the  case  for  special  damage  sustained  by  the 
breach  of  a  public  duty  is  not  taken  away  by  reason  of 
the  statute  which  creates  the  duty  imposing  a  penalty 
recoverable  by  a  common  informer  for  neglect  to  perform 
it,  though  no  actual  damage  be  sustained  by  any  one. 
The  multiplication  of  vexatious  actions,  which  was  to 
be  apprehended  if  we  had  not  held  that  the  first  count 
of  the  declaration  was  insuflBcient,  cannot  arise  from  our 
supporting  the  second ;  for  the  plaintiff  cannot  recover 
upon  it  without  proving  that  the  medicines  required  by 
the  Board  of  Trade  were  not  supplied,  and  that  thereby 
bis  health  Buffered;  and  upon  such  proof  it  is  fit  that  he 
ahould  have  a  compensation  in  damages. 

Judgment  for  the  defendant  on  the  first  count, 
and  for  the  plaintiff  on  the  second. 
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The  Governors  of  the  Russell  Institution, 
appellants,  and  The  Vestrymen  of  the  joint 
Parishes  of  St.  Giles  in  the  Fields  and 
St.  George  Bloomsbltiy,  respondents. 


The  Rustdi      ^HE   Governors   of   The  Russell  Institution   having 
wu  founded,  been  rated,  as  after  stated,  appealed :  and,  notice  of 

tbe  pfwpecms,  appeal  having  been  served,  a  case  was  stated,  by  consent 
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S*oVof*liSI^  of  parties  and  the  order  of  Erk  J.,  under  slat.  12  & 
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of  works  in 
ancient  and 
modern  litera- 
ture, the  es- 
taUisbment  of 
a  reading  room 
pTonded  with 
foreign  and 
English  jour- 

periodlcd  pnb-  the  vestrymen  of  the  joint  vestry  of  the  said  parishes,  by 
lications,  and 
for  lectures  on 
literary  and 
scientific  sub- 
jects. The 
funds  were 
raised  by 
shares  which 
were  trans- 
ferable and  made  the  shareholders  proprietors,  by  annual  subscriptions  from  the  pro- 
prietors, and  by  other  annual  subscriptions  which  entitled  the  subscribers  to  the  priyilcges 
of  proprietors.  The  library  consisted  of  about  18,000  volumes:  reviews  and  other 
periodicals,  books  of  reference,  directories,  mining  and  railway  journals,  railway  time- 
tables and  newspapers,  were  taken  in.  The  privilege  of  usins  all  these  was  confined  to  the 
proprietors  and  subscribers.  Lectures  were  delivered  on  subjecU  connected  with  science, 
literature  and  the  arts,  to  which  the  public  were  admitted  on  payment,  but  which  the 
proprietors  and  subscribers  might  attend  without  payment.  The  Society  possessed  buildings 
comprising  a  library,  a  theatre  or  lecture  room,  and  a  news  room,  all  applied  to  tbe  purposes 
of  the  Institution,  some  money  in  the  funds,  and  some  other  buildings  which  were  let  off, 
and  for  which  they  received  rent  All  the  income  was  applied  to  defraying  the  expencet 
of  the  Institution.  No  dividend,  gift,  division  or  bonus,  m  money  or  otherwise,  could,  by 
the  rules  of  the  Society,  be  made  unto  or  between  any  of  the  members.  The  barrister,  under 
staL  6  &  7  Vict,  c.  36.  «.  2.,  certified  that  the  Society  was  entitled  to  the  benefit  of  that  Act. 
Held :  that  it  was  not  so  entitled,  as  not  beinff,  within  the  meaning  of  sect  1,  a  "  society 
instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively.** 


Vict  e.  45.  s,  11.     The  case,  so  far  as  material  to  the 
points  discussed,  was  as  follows. 

The  rate  appealed  against  is  a  rate  for  the  relief  of  the 
poor  of  the  parishes  of  Saint  Giles  in  the  Fields  and 
Saint  George  Bloomsbury^  in  Middlesex^  jointly  made  by 


virtue  of  an  Act  passed  &c.  (11  C  4  &  1  ^.4.  c.  x., 
local  and  personal,  public,  "  For  the  better  regulation  of 
the  affairs  of  the  joint  parishes  of  Saint  Giles  in  the 
Fields  and  Saint  George  Bloomsburg^  in  the  county  of 


XVJL  VICTOEIA. 


417 


Middle$exy  and  of  the  separate  parishes  of  Saint  GUes  in 
tie  Fields  and  Saint  George  Bloomsbury  in  the  same 
county"):  whereby  the  vestrymen  of  the  said  joint  vestry 
are  empowered  to  make  rates  for  defraying  the  expences 
of  relieving^  maintaining,  employing  and  managing  the 
poor  of  the  said  parishes  jointly,  and  all  other  expences 
ooonected  therewith  relating  thereto,  upon  the  several 
tenants  or  occupiera  of  all  lands,  houses,  buildings,  tene- 
ments and  hereditaments  within  the  said  parishes,  or 
eilber  of  them;  to  be  allowed  and  confirmed  by  two  or 
more  justices  of  Middlesex. 

The  rate  in  question  was  made  on  28th  October 
18fi2|  and  was,  on  the  same  day,  duly  allowed  and 
confirmed. 

In  and  by  this  rate  the  Governors  of  J%s  Russell 
iMMtOuiion  are  assessed  as  below. 


1864. 

Russell 

Institution 

▼. 

Vestry  of 

St.  Giles. 


,  TcBflBtOTooMpkr. 

Kmnbff. 

Amoimtofrftteat 
IStf.  In  tiM  poond. 

OoTwaon  of  The  AmmJI 

JiMRCTIpMn* 

Fifty  fir*. 

£166 

£8  Uf.  lOiC 

The  property  in  respect  of  which  they  are  so  assessed 
is  called  The  Russell  Institution^  and  is  situate  in  Great 
Coram  Street  in  the  said  parish  of  Saint  George  Blooms- 
bury,  and  comprises  a  library,  a  theatre  or  lecture  rpom, 
and  a  news  room  occupied  by  them  for  the  purpose  of 
such  Institution,  and  a  residence  for  the  librarian, 
having  a  separate  entrance,  but  under  the  same  roof,  and 
communicating  internally  with  the  other  parts  of  the 
building.  The  building  also  comprises  some  baths  and 
wine  cellars :  but  these  are  distinct  from  the  Institution, 
and  are  let  off,  the  rents  forming  part  of  the  income  of 

VOL.   lU.  2   £  E.   &   B. 
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1854.       the  InfltitutioD;  and  the  tenants  aie  separately  i 
RuMKLL     i^  ^he  md  rate.     The  premises  are  held  for  the  residoe 
ImwrnvTiov   ^^  ^^^  ^^^  of  years,  at  a  small  ground  rent. 
8f  *Oii.^         The  notice  of  the  grounds  of  appeal  stated  in  sub- 
stence  that,  by  rirtue  of  stat  6  &  7  Fiet.  c  36.  (the 
Literary  society  exemption  Act),  the  appellants  are  not 
liable  to  be  assessed  to  the  said  rate  in  respect  of  the 
part  of  the  building  so  occupied  by  them ;  the  barrister 
referred  to  in  the  said  Act  haying  certified  that  this 
Society  is  entitled  to  the  benefit  of  the  said  Act:  and 
that  the  said  rate  ought  to  be  altered  or  amended  by 
assessing  the  appellants  at  the  sum  of  25L  only,  as  here- 
tofore, for  the  part  of  the  said  building  which  is  occupied 
by  the  librarian  as  his  residence. 

This  Society  was  instituted  in  1808  :  and  its  objects 
are  stated  in  the  original  prospectus,  firom  which  the 
following  are  extracts. 

**  The  objects  of  the  Institution  are  the  gradual 
formation  of  a  library  consisting  of  the  most  usefiil 
works  in  ancient  and  modem  literature,  including  in 
the  latter  foreign  as  well  as  English." 

^The  establishment  of  a  reading  room  provided 
with  the  best  foreign  and  English  journals,  and  other 
periodical  publications  deserving  of  attention  and  en- 
couragement" 

**  And  an  Institution  for  lectures  on  literary  and 
scientific  subjects." 

**  The  utility  of  lectures  is  sufficiently  obvious.  The 
design  of  those  to  be  delivered  at  this  Institution  will 
be,  to  afford  useful  instruction  rather  than  popular 
entertainment  All  that  is  proposed  to  be  done  at 
the  onset  is,  to  provide  an  apartment  suitable  for  the 
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purpose.    It  will  be  matter  for  subsequent  consideration,       1854. 
whether  the  success  of  the  establishment  will  justify  the      Rumell 
assignment  of  regular  stipends  to  the  lecturers,  and  Institution 
whether  such  a  measure  will  be  necessary:   but  it  is    ^^q^^^ 
proposed  that  persons  desirous    of  taking    advantage 
of  the  lectures,  and  not  being   proprietors,  shall  pay 
for  each  course   a  distinct   subscription,  the  amount 
of  which  may  be  regulated  by  the  committee  in  con- 
junction with  the  lecturer." 

Thfe  building  was  not  erected  by  the  Society,  but  was 
purchased  by  them  of  the  builder :  and  the  cost  thereof 
with  the  fittings  was  9000/.,  or  thereabouts ;  which,  with 
the  funds  for  supporting  the  Institution,  was  raised  by 
shares  of  twenty  five  guineas  each,  and  is  now  the 
property  of  the  present  holders  of  such  shares.  Some 
shares  have  become  forfeited,  and  firom  time  to  time 
have  been  resold  for  the  benefit  of  the  Institution.  The 
shares  are  transferable:  and  the  present  price  b  much 
below  the  original  subscription.  Persons  who  are  not 
shareholders  may  and  do  become  annual  subscribers, 
and,  by  reason  of  their  subscriptions,  are  personally 
entitied  to  the  privileges  of  proprietors.  The  members 
of  the  Institution  and  the  annual  subscribers  at  the 
present  time  amount  to  about  four  hundred ;  and  the 
privilege  of  resorting  to  and  using  the  establishment  is 
confined  to  them,  excepting  as  to  the  admission  to 
lectures  as  hereinafter  mentioned. 

The  library  contains  about  18,000  volumes  of  works  in 
every  department  of  literature  and  science,  for  the  use  of 
the  proprietors  and  subscribers.  The  principal  reviews, 
magazines  and  other  periodicals  are  taken  in,  together 
with  books  of  reference,  directories,  the  mining  and 
railway  journals,  and  railway  time  tables.  The  news 
2  B  2 
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1854.  room  is  supplied  with  twenty  four  daily  and  some  of 
RussEu.  ^®  weekly  newspapers :  some  are  filed ;  the  others  are 
Inctitution  g^ij  ^^  ^  reduced  price  for  the  benefit  of  the  Institution. 
Ve«ryof  Lectures  are  delivered  during  the  season  on  various 
subjects  connected  with  science,  literature  and  the  arts : 
and  the  public  are  invited  to  attend  them  by  advertise- 
ment in  the  newspapers.  Some  of  the  lecturers  lecture 
gratuitously;  and  others  are  paid  out  of  the  iiinds  of  the 
Institution.  Proprietors  and  annual  subscribers  are 
admitted  to  all  the  lectures.  Persons  who  are  neither 
proprietors  nor  annual  subscribers  may  be  admitted  to 
any  of  the  lectures  on  paying  for  their  admission.  In 
1851  and  1852  several  soirees,  or  evening  meetings, 
were  held.  At  these  meetings  paintings,  pieces  of 
sculpture,  new  inventions  in  the  useful  arts,  and  in- 
teresting objects  in  natural  history,  were  exhibited,  and 
tea  and  coffee  were  provided.  Tickets  entitling  persons 
to  admission  on  those  occasions  were  issued  to  pro- 
prietors only,  who  were  responsible  for  the  price  of  such 
tickets.  Proprietors  were  themselves  admitted  free; 
other  persons,  by  means  of  the  tickets  so  sold.  The 
produce  of  such  sale,  after  defraying  the  expences  of  the 
soirees,  was  applied  in  aid  of  the  funds  of  the  Insti- 
tution. Many  literary  and  scientific  persons  attended 
by  invitation. 

Besides  the  building,  the  Institution  is  possessed  of 
400021  in  the  public  funds,  purchased  with  part  of 
the  moneys  originally  subscribed,  the  dividends  on 
which  form  part  of  the  income.  The  Society  is  sup- 
ported in  part  by  the  rents  of  the  baths  and  wine 
cellars,  and  by  the  dividends  of  stock,  and  in  part 
by  the  annual  contributions  of  the  proprietors  and 
subscribers  as  after   mentioned.     The    rules  provide 
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that  each  proprietor  shall  pay  an  annual  subscription 
of  one  guinea.  Persons  not  being  proprietors,  who  are 
admitted  as  annual  subscribers,  pay  two  guineas  each 
per  annum:  or,  if  resident  members  of  a  proprietor's 
fiimily,  one  guinea  and  a  half.  The  whole  income 
is  applied  in  defraying  the  ezpence  of  repairs  of  the 
building  and  the  other  ezpences  of  the  Institution. 
And,  by  the  present  rules,  no  dividend,  gift,  division  or 
bonus,  in  money  or  otherwise,  can  be  made  unto  or 
between  any  of  the  members.  This  rule  was  sub- 
stituted in  1847  for.  one  by  which  a  dividend  was 
divisible  amongst  the  proprietors  in  certain  events. 

Till  after  the  passing  of  stat  6  &  7  Vict  c.  36.,  the 
whole  of  the  premises  were  rated  under  one  assessment. 
In  1847  the  Society  submitted  its  rules  to  the  barrister, 
pursuant  to  the  said  Act.  By  his  certificate,  dated  28th 
June  1847,  he  certified  that  this  Society  was  entitled 
to  the  benefit  of  that  Act.  The  Society  accordingly 
clumed  to  be  exempted  pursuant  to  the  said  Act.  In 
December  1847  a  rate  payer,  on  behalf  of  the  parish, 
appealed  to  the  quarter  sessions  against  the  said  certifi- 
cate of  the  barrister:  and,  upon  the  hearing  of  the 
appeal,  the  said  certificate  was  quashed,  and  the  Society 
was  rated  without  allowing  any  exemption,  down  to 
1849.  In  1849  the  Society  again  submitted  their  rules, 
with  some  alteradons,  to  the  barrister,  who  gave  his 
certificate,  dated  the  2d  August  1849,  that  this  Society 
is  entitled  to  the  benefit  of  the  said  Act.  Thereupon, 
in  1849,  the  Society  appealed  to  the  vestry  against  the 
then  rate,  claiming  exemption  pursuant  to  the  said  AcL 
This  appeal  was  allowed  by  the  vestry ;  and  the  vestry 
then  rated  the  Governors  at  25/.  for  the  part  occupied 
as  a  residence  by  the  librarian  only.    The  Society  con^ 


1854. 

Russell 
iMSTrrtmoN 

T. 

Vestry  of 
St.  Giles. 
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1854.       tinued  to  have  the  benefit  of  the  said  exemption  down 

BU88KLL      to  28th  October  1852,  the  date  of  the  rate  now  appealed 

Institution     «-^;„«-. 
^^  against* 

St^^eI         ^®  appellants  and  respondents  mutually  agree  that 

the  only  issue  intended  to  be  raised  is:  Whether  The 

Rusull  Institution  is  a  society  within  the  meaning  of 

Stat.  6  &  7  Vict,  c  36.,  and,  as  such,  entitled  to  the 

exemption  claimed. 

The  existing  rules  of  the  Society  have  been  duly 
certified  and  filed  with  the  clerk  of  the  peace.  Copies 
of  the  rules  accompanied  the  case,  and  were  to  be  taken 
as  part  thereof;  but  no  fiuther  notice  was  taken  of  them 
in  the  discussion. 

**  K  the  Court  shall  be  of  opinion  that  the  appellants 
are  liable  to  be  rated  in  respect  of  the  whole  of  the 
property,  then  the  rate  is  to  be  confirmed.  But,  if  the 
Court  shall  be  of  the  contrary  opinion,  then  the  rate  is 
to  be  amended  by  striking  out  the  sum  inserted  as  rate- 
able value  in  the  assessment,  and  by  inserting  in  lieu 
thereof  the  sum  of  25il  rateable  value,  and  by  altering 
the  sum  inserted  as  amount  of  rate  firom  8JL  19«.  lOd  to 
1/.  7f.  l<f.,  or  in  such  other  way  as  the  Court  shall 
direct  A  judgment  in  conformity  with  the  decision  of 
this  Court,  and  for  such  costs  as  the  Court  shall  adjudge, 
to  be  entered  by  either  party  at  the  quarter  sessions  for 
JiSddksex  next  or  next  but  one  after  the  decision  shall 
have  been  given." 

The  case  was  argued  in  last  Michaelmas  Term  (a). 

Bodkin,  for  the  respondents.  This  institution  is  not 
a  <' society  instituted  for  purposes  of  science,  literature, 
or  the  fine  arts  exclusively,"  so  as  to  be  within  the 

(a)  November  12,  1853.     Before  Lord  Campbeli  C.  J.  and  Erte  J. 
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exemption  of  stat  6  &  7  VicL  e.  36.  s.  1.     It  was        1854. 
founded  and  is  maintained,  not  for  the  promotion  of      rossell 
knowledge  on  public  grounds,  but  with  a  view  to  the    ^w^^^otiom 
enjoyment  of  exclusive  privileges  by  the  proprietors:     ^^^^^ 
indeed  originally  a  dividend  was  contemplated ;  though, 
since  1847,  that  has  been  excluded  from  the  plan.    The 
case  cannot  be  distinguished  from  Regina  v.  GcLikell  (a), 
Where  an  institution,  by  which  books  on  scientific  and 
general  subjects,  journals,  and  newspapers,  were  pro- 
vided for  the  use  of  the  subscribers,  was  held  not  entitled 
to  the  exemption  of  the  Act   On  the  other  side,  reliance 
may  be  placed  on  Regina  v.  Overseers  of  Manchester  (&). 
There,  however,  the  exemption  was  allowed  because 
the  object  of  the  institution  appeared  to  be  the  diffusion 
of  literature,  science  and  an  acqudntance  with  the  fine 
arts  among  the  public  in  general:  the  only  privilege 
confined  to  the  members  was  that  of  paying  money. 
But,  in  Bex  v.  Brandt  (c),  a  society  formed  professedly 
for  the  promotion  of  the  science  of  music,  and  pro- 
ducing  in    fact   that   result,  but    appearing    to  have 
primarily    in    view    the    gratification    of  the    musical 
taste  of  the  subscribers,  was  held  not  to  be  entitled  to 
exemption.    If  the  society  here  were  open  to  any  person 
who  chose  to  become  a  proprietor,  the  case  might  be 
governed  by  Churchwardens  of  Birmingham  v.  Shaw  (d), 
where   the  exemption   was  allowed.      The  supply  of 
newspapers  shews  that  the  accommodation  of  the  sub- 
scribers is  the  primary  object :  that  circumstance  is  relied 
upon  in  the  j  udgmen  ts  in  Regina  v*  Gaskell  (a).  It  is  in  fact 
a  club.    [Lord  Campbell  C.  J.  The  public  are  admitted.] 
They  are  admitted  to  the  lectures  only,  not  to  the  library 

(a)  16  Q.  B.  472.  (()  16  Q.  B.  449. 

(e)  16  Q.  B.  462.  (d)  10  Q.  B.  868. 
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1854.  ^  Dew%  room  z  and  only  the  proprieCoa  and  \ 

j^ffggg^  aUoid  the  kctnres  widMMit  pBjmaiL     [£rlfJ.   Is  there 

I>»>'^'^»'  aoy  insmoe  of  ndug  a  asbn^itiaD  Ebnry?]    Tbe 


y^trjmi     qoefCioo  woold  bsf«  arisen  in  TV  JEM  «f  CkreadM  T. 
•r.  Gaxft.     ^ 


TV  JfadiM-  ^  €f  SL  Jmmta*s{a)i  bat  the  ok  was 
decided  on  another  groond. 


BaMof^  oontii.  Hie  exemption  was  aDowed  in  the 
!  of  a  sobacription  libiaij  in  Ckmrekwardems  rf  Btr- 
T.  Skam  (by  And  it  is  quite  dear  that  tbe 
C<Mirt  of  Comoxm  Fleas  in  TV  Earl  ^  Ckanemdam  t. 
TV  JBitior  fe.  ^  SL  Jamas(a),  woold  haTe  allowed 
the  ezemptioa,  hot  ibr  tbe  olgection  that  tbe  premises 
were  snbleL  It  was  there  argued  that  Ckmrekaoardens 
•f  Birwumghmm  t.  Suam  (i)  and  Begma  t.  (hoeneen  ff 
MamAaigr  (e)  were  ofermled  by  B^gma  t.  Brmmdi  {d)i 
but  tbe  Court  considered  those  two  authorities  as  bind- 
ing :  and  indeed  Begima  t.  BrmrnH  (d)  was  decided  on 
tbe  same  day  as  Begima  t.  Oveneen  ff  MamcheUer  (c) ; 
so  that  it  is  imposnble  that  this  Court  oooU  bare  meant 
to  orermle  one  of  these  cases  by  tbe  other.  Tlie  prin- 
dpie  upon  wbidi  Begma  t.  GaJtdl{e)  was  decided  is 
not  adTcrse  to  the  appdlant&  In  that  case  there  was  a 
libnuy  only,  no  lectures.  The  admission  of  newspapers 
cannot  destroy  tbe  privilege :  in  many  sodeties  deroted 
to  tbe  most  profiHmd  sdence,  as  for  instance  TV  Gmt- 
hridge  FhHomphkal  Sockbft  newspapers  are  admitted. 
[Lord  Campbell  C.  J.  What  if  newspapers  only  were 
admitted?]  That  is  scarcely  a  safe  mode  of  tryii^  this 
question :  pens,  paper  and  ink  together  afford  tbe  means 

(«)  10  Cmu  B.  806.  (»)  10  Q.  P.  868. 

(e)  16  Q.  B.  449.  (d)  16  Q.  B.  46Z. 

(f )  16  Q.  B,  472. 
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of  writing,  though  no  two  of  these  do  so  without  the        1854. 

third.    It  cannot  be  said  that  newspapers  are  entirely  '^ 

nnconnected  with  literature :  elaborate  essays  and  Institution 
criticisms  continually  appear  in  thenu  [Lord  CampbeU  Vettryof 
C.  J.  By  sect  1  of  stat  6  &  7  Vict.  c.  36.  the  society 
must  '<  be  supported  wholly  or  in  part  by  annual  volun- 
tary contributions."  Is  that  so  here,  where  the  con- 
tributor gets  his  pennyworth  ?]  It  has  been  repeatedly 
so  held.  Begina  v.  Overseers  of  Manchester  {a)  has  not 
been  distinguished  from  this  case.  In  Begina  v.  Brandt  (Jb) 
there  was  really  no  more  than  a  club  for  providing  the 
subscribers  with  music.  In  Begina  v.  Cockbum  (c)  the 
principal  object  of  the  institution  was  the  promotion  of 
skill  in  the  art  of  war,  which  clearly  was  not  within  the 
intention  of  the  statute.  No  inference  can  be  drawn 
from  that  case ;  nor  from  Begina  v.  Jones  {d)f  where  the 
object  was  the  diffusion  of  religion ;  nor  fix>m  Begina  v. 
Pbcock  {e\  where  the  object  was  the  education  of  the 
labouring  and  manu£M:turing  classes. 

Bodkin^  in  reply.  It  must  be  admitted  that,  according 
to  the  decisions,  the  contributions  are  here  in  part 
<' voluntary."  But  the  exclusive  privileges  of  the  sub- 
scribers, and  the  objects  independent  of  literature, 
science  and  the  arts,  such  as  the  obtaining  newspapers, 
take  this  out  of  the  class  of  cases  where  the  exemption 
has  been  allowed.  The  arguments  uiged  for  the  appel- 
lants might  be  urged  on  behalf  of  any  club  maintaining 
a  library  for  the  use  of  its  members,  provided  it  were 
thought  advisable  to  attempt  the  attainment  of  the 
benefit  of  the  Act   by  the  institution   of  occasional 

(a)  16  Q.  B.  449.  (()  16  Q.  B.  462. 

(c)  16  Q.  B,  480.  (If)  8  Q.  ^.  719. 

(c)  8  Q.  B.  729. 
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IflM.       kctnsoL    llie  ^aeaiiaa  0^  Wbat  B  (^  pcnnarr  obfecC 
of  cbe 


.GCLUL 


Lotd  Cawll  C.  J^  in  chis  Tenii  ^ Jbnarjr  I8dt)> 
dcCfceJ  tbe  ji»%inmf  of  the  Court. 

In  diis  emt  die  qoestiaa  sabniztfied  gd  as  ia^  Whedwr 
Tkg  EmamU  ImtitmHam  b  a  sooetr  widun  dte  wiwiBg 
of  Halt.  6  &  7  FidL  cl  3«.,  ao  »  to  be  eicided  to 
deapdaa  from  {Mrochial  ntes? 

The  tamieiLf  in  lespcct  of  wiudi  tbe  appelknts  are 
MKsed  to  tile  relief  of  the  poor  g^mntr  in  die  [Hnh 
of  A.  Gtmy^s,  Bbmmdmry^  mod  cumniaea  a  Ebmy,  a 
dbeaSrecr  lecture  rooin^  aod  a  oevs  room^  occupied  faj 
dbes  fiir  the  porpoKS  of  the  InntiitioQ.  This  SocieTf 
wv  fcmided  in  the  jcar  1808,  fiv  the  foOowiiig  obfecti^ 
aa  Hated  in  the  origiQal  prapectoa:  L  Tbe  fcrmation 
of  a  Ebrarj  ronwring  of  the  most  iBefiil  works  in 
ancient  and  modem  ItCeratiire;  2.  The  estabfiBfameiA 
of  a  reading  room  provided  with  the  best  fiveign  and 
Fjigliwh  joovnak  and  odier  periodkal  pobticatioos; 
3w  For  Ictluiea  on  lifierarr  and  scientific  aob^ects. 

Hie  funds  far  porcfaasiiig  the  bailding  and  sapporting 
the  InBtitotion  were  laiKd  br  diarcs  of  twenty  fire 
goineas  eadu  The  sines  are  tranferafalei  Persons 
who  are  not  diarehoUers  mmj,  and  do;»  become  annoal 
aobscribeiSy  and  bj  reason  of  their  sdbscriptiQos  are 
pcnonaDjentitled  to  the  privileges  of  pioprieton.  The 
members  of  the  Inadtotion  and  the  annoal  sobscribers 
at  the  present  time  amoimi  to  about  40U;  and  the 
privilege  of  iwwatiiig  to  and  using  the  estabtishmoit  is 
confined  to  them,  except  as  to  the  admissioQ  to  lectures.. 
Tbe  library  consists  of  about  18,000  volumes  fur  the 
use  of  the  proprietors  and  subscribers.     The  |HiocipaI 
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reviews,  magazines  and  other  periodicals  are  taken  in, 
together  with  books  of  reference,  directories,  the  mining 
and  railway  journals,  and  railway  time-tables.  Of  the 
twenty  four  daily  newspapers  and  the  weekly  newspapers, 
so  taken  in,  some  are  filed;  and  the  rest  are  sold,  at  a 
reduced  price,  for  the  benefit  of  the  Institution.  Lec- 
tures are  delivered,  during  the  season,  on  various  subjects 
connected  with  science,  literature  and  the  arts.  The 
public  are  invited  to  attend  them  by  advertisement  in 
the  newspapers,  and  are  admitted  on  paying  for  their 
admission.  The  Society  is  possessed,  besides  the 
building,  of  400021  in  the  public  funds,  and  is  supported 
in  part  by  the  rents  of  baths  and  wine  cellars.  The 
rules  provide  that  each  proprietor  shall  pay  an  annual 
subscription  of  one  guinea.  Persons,  not  being  pro- 
prietors, admitted  as  annual  subscribers,  pay  two 
guineas  each  per  annum.  The  whole  income  of  the 
Society  is  applied  in  defiraying  the  expence  of  repairs 
of  the  building  and  other  expences  of  the  Institution. 
And,  by  a  rule  made  in  1847,  doing  away  with  the  right 
which  the  proprietors  before  had  to  a  dividend,  it  was 
declared  that  no  dividend,  gift,  division  or  bonus,  in 
money  or  otherwise,  can  be  made  unto  or  between  any 
of  the  members.  There  has  been  a  certificate,  under 
the  Act  referred  to,  that  the  Society  is  entitled  to  the 
benefit  of  this  Act 

We  are  of  opinion,  however,  that  we  ought  to  give 
judgment  for  the  respondents.  It  is  unnecessary  to 
decide  whether  this  be  a  society  supported  in  part  by 
annual  voluntary  contributions,  within  the  meaning  of 
the  Act  There  may  be  ground  for  contending  that 
contribution  here  does  not  mean  a  voluntary  annual 
subscription  or  payment  of  money  for  value  received. 


1854. 

'     RUMELL 

Institution 

T. 

Ve«tryof 
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or  expected  to  be  received,  by  the  party  paying,  bat 
means  a  gift  made  from  disinterested  motives,  for  the 
benefit  of  others;  as  it  is  used  in  the  translation  of  SL 
PauTs  JEpittk  to  the  Romans  {a) ;  **  It  hath  pleased  them 
of  Macedonia  and  Achaia  to  make  a  certain  contribution 
for  the  poor  Saints."  The  Legislature  may  have  in- 
tended to  throw  an  additional  burden  on  the  other  rate- 
payers of  the  parish,  by  exempting  from  rateability 
property  before  rateable,  only  where  it  is  occupied  for 
the  purposes  of  a  society  supported  in  part  by  charitable 
donations,  and  not  by  payments  made  with  a  view  to 
the  personal  accommodation  and  advantage  of  the 
members,  although  the  object  of  their  pursuits  may  be 
the  cilltivation  of  science,  literature  or  the  fine  arts. 
According  to  this  construction  of  the  statute,  where  the 
society  is  instituted  for  purposes  of  science,  literature 
or  the  fine  arts  exclusively,  it  would  still  be  necessary 
to  inquire  whether  the  annual  voluntary  contributions, 
by  which  the  society  is  supported  wholly  or  in  part, 
are  or  are  not  merely  the  purchase  money  for  benefits 
to  which  the  contributors  thereby  entitle  themselves. 

But  we  are  of  opinion  that  The  Russell  Institution  is 
not  a^<  society  instituted  for  purposes  of  science,  litera- 
ture, or  the  fine  arts  exclusively. "  One  of  the  purposes 
was  the  establishment  of  a  reading  room.  Now  this  was 
not  a  room  in  which  the  members  and  subscribers  might 
read  books  taken  firom  the  shelves  of  the  library,  but 
where  they  might  read  twenty  four  daily  newspapers, 
the  directories,  and  the  railway  time-tables.  In  such 
publications^  besides  interesting  political,  commercial 
and  fie»hionable  intelligence  for  gratifying  curiosity, 
there  may  often  be  found  valuable   essays  on  science 

(a)  Ch.XT.  T.26. 
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and  literature,  and  able  criticisms  to  improve  the  taste       1854. 
of  the  reader  in  the  fine  arts.     But  news  must   be      R0sgBi,t 
considered  their  chief  staple;  and,  from  the  statement   Iw^rmmoM 
in  the  case  respecting  this  room,  the  great  object  of  its     gI*Q^*' 
establishment  seems  to  be  to  give  the  members  the 
amplest  means  for  learning  and  discussing  the  news  of 
the  day.    The  object  may  be  very  laudable ;  but  we 
cannot  think  that  the  members,  while  so  employed,  can 
fiuriy  be  considered  as  cultivating  science,  literature  or 
the  fine  arts.     We  think  that  the  present  case  cannot  be 
distinguished  from   Regina  v.  GaskeU  (a),  where,  there 
being  a  society  with  a  library  and  a  news  room  sup- 
ported by  annual  voluntary  subscriptions,   the  Court 
(including  PatUson  J.)  held  clearly  that  it  was  not 
entitled  to  the    exemption.      Here   it  is  stated  that 
lectures   are    delivered   in   the   season    to   members ; 
strangers,  who  choose  to  pay,  being  admitted :  but  this 
cannot  impress  upon    the  Institution    the    exclusive 
character  of  being  devoted  to  science,  literature  or  the 
fine  arts. 

The  Russell  Instihitum  flourished  before  claiming  the 
exemption  ;  and  we  hope  that,  notwithstanding  this 
decision,  it  will  long  continue  to  flourish. 

Bodkin  applied  for  costs.  The  Court  postponed  their 
decision.  On  the  ensuing  day.  Lord  Campbell  C.  J. 
s^d :  I  have  consulted  my  brethren ;  and  we  are  all  of 
opinion  that  in  'such  cases  the  general  rule  should  be 
to  give  the  victor  costs.  There  is  no  ground  for  making 
the  present  case  an  exception. 

Judgment  for  the  respondents,  with  costs. 

END  OF  HILART  TEBX. 
(a)  16  Q.  B.  472. 


^^^•^'  CASES 

ARGUED    AND    DETERMINED 

IN 

HILARY    VACATION, 

XVn.  VICTORIA  (a). 


The    Judges   who  sat    in  Banc    in    this   vacation 
were: 

COLERIDOB  J.  I              EeLB  J. 

WlOHTMAN  J.  I              CrOMPTON  J. 


pI^^II^^^    William  Frbeman  Phelps  and  another  against 

Benjamin  Prew. 


Defendant,  H^HE  declaration  averred  that  Thomas  Poole  had  an 
At  the  trial,  X  r       t-r     •  •  •  •        •  i         <•  i  • 

called  on  a  estate  for  life  in  certain  premises  in  nght  of  his 

SitUainb^nft  wife,  and  demised   them  by  deed  to  defendant  for  a 

duces  tecum, 
to  produce  a 

defKl ;  he  declined,  on  the  ground  that  he  held  the  deed  as  attorney  for  a  mortgagee,  and 
that  his  client  had  directed  him  not  to  produce  the  deed,  which  was  one  of  his  title  deeds; 
and  the  Judge  allowed  the  pririlege.  Defendant  did  not  call  the  client  as  a  witness,  but 
proceeded  to  oflbr  secondary  evidence  of  the  contents  of  the  deed.  The  Jud^e  receiyed  the 
evidence.  In  the  course  of  the  evidence  it  became  necessary  to  shew  the  identity  of  the 
instrument,  which  the  attorney  refused  to  produce,  with  one  which  the  witnesses,  called  to 
prove  its  contents,  had  seen.  For  this  purpose  the  Judge  compelled  the  attorney  to  shew 
the  indorsement  on  the  back  of  the  deed ;  the  attorney  and  also  the  plaintiff  objecting. 
Defendant  had  a  verdict     On  a  motion  for  a  new  trial, 

Held,  that  a  sofident  foundation  had  been  laid  for  the  reception  of  secondary  evidence 
without  calling  the  client  himself  on  the  speculation  that  he  might  waive  his  privilege. 

Held,  also,  that  the  Judge  did  right  in  compelling  the  production  of  the  deed  for  identifi- 
cation in  the  manner  mentioned,  as  that  did  not  involve  any  disclosure  of  its  contents. 

Sembie,  that,  if  he  had  violated  the  privilege  of  the  mortgagee,  it  would  have  been  no 
ground  for  a  new  trial  at  the  instance  of  the  party  to  the  cause. 

(«)  The  Court  sat  in  banc  on  Februaiy  8d,  6th,  7th,  8th  and  18th. 


T. 
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term  of  jewn,  by  whidi  deed  defendant  became  bound  I854. 
to  keep  the  {Memises  in  repair  during  that  term.  Tha^  Phmi 
during  the  term  and  during  the  life  of  /\>o&  and  his 
wife,  Boole  and  his  wife  assigned  to  phuntifi  all  their 
interest  &a  in  the  reversion  in  the  premises.  Averments 
of  the  continuance  of  the  lives  of  /\>o&  and  his  wife^ 
and  of  performance  of  all  things  necessary  to  entitle  the 
plaintiff  to  have  the  covenant  to  repair  performed  by 
defendant  Breach  that  defendant,  during  the  term, 
did  not  keep  the  premises  in  repair. 

Pleas.  *  1.  That  TTunnoM  Poole  had  not  an  estate  for 
life  in  the  premises  in  right  of  his  wife.  2.  That  plain- 
tiflb  were  not  during  the  said  term  grantees  or  assignees 
of  the  said  tenements  or  of  the  reversion  therein  within 
the  true  meaning  of  stat  32  H.  8.  c.  34.  Issues  thereon. 
There  were  other  pleas  not  material  to  the  questions 
discussed  in  banc. 

On  the  trial,  before  Martin  R,  at  the  last  Assises  for 
Somenei,  it  appeared  that,  in  1845,  Boole  and  his  wife, 
being  in  actual  possession  of  the  premises,  demised  them 
to  defendant  by  deed  for  seven  years  from  25th  March 
1846,  with  a  covenant  in  the  lease  by  defendant  to  keep 
the  premises  in  repair;  and  that,  on  Ist  October  1851, 
Poole  and  his  wife  by  deed  conveyed  all  their  estate  in 
the  premises  to  the  plaintifis.  It  was  proved  that  de- 
fendant entered  and  enjoyed  the  premises  for  the  whole 
term,  and  that  the  premises  after  1851  were  out  of 
repair.  The  deed  of  conveyance  to  plaintifis  recited 
that  the  premises  were  subject  to  and  charged  with 
certain  mortgage  debts:  and  the  habendum  was,  To  hold 
to  plaintifis  ^*  subject  and  charged  as  hereinbefore  men- 
tioned." There  was  nothing  in  the  conveyance  shewing 
whether  these  mortgages  were  or  were  not  prior  in  date 
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1864.  to  the  lease  to  the  defendant,  nor  anything  expressly 
Phblp8~  shewing  that  the  mortgages  were  legal  mortgages.  An 
PiiEw  objection  was  made  on  the  part  of  the  defendant  that 
this  deed  did  not  prove  the  assignment  of  a  legal  rever- 
sion to  plaintiff  The  learned  Judge  refused  to  stop 
the  cause  on  this  ground:  and  the  defendants  proceeded 
to  prove,  as  their  case,  that,  between  the  execution  of 
the  lease  and  the  assignment,  Poole  and  his  wife  had, 
in  December  1846,  conveyed  their  interest  in  the  pre- 
mises by  way  of  mortgage  to  a  third  person,  and  conse-: 
quently  that  the  immediate  reversion  did  not  pass  to  the 
plaintifik  For  this  purpose  a  gentleman  of  the  name  of 
Dent  was  called  on,  under  a  subpoena  duces  tecum,  to 
produce  a  deed  of  December  1846.  He  stated  that  he  had 
in  court  a  deed  of  that  date,  but  that  it  was  in  his 
custody  as  an  attorney,  and  that  his  clients  had  instructed 
him  not  to  produce  the  deed,  which  was  one  of  their 
title  deeds.  He  therefore  refused  to  produce  it.  The 
learned  Judge  allowed  the  privilege  claimed.  The  de- 
fendant then  called  a  witness  who  proved  that,  in 
December  1846,  he  had  seen  in  London  a  deed,  and  a  . 
draft  from  which  the  deed  had  been  prepared,  which  he 
had  compared  with  the  deed,  and  which  draft  he  now 
had  in  court  The  witness  saw  this  deed  executed  by 
Mrs.  Poole.  As  the  points,  on  which  the  judgment  of 
the  Court  turned,  depended  upon  the  manner  in  which 
the  deed  which  this  witness  saw  in  London  was  identified 
with  the  deed  which  the  witness  Dent  refused  to  pro- 
duce, it  is  requisite  to  detail  a  portion  of  the  course  of 
proceeding  at  Nisi  priiis,  as  reported  to  the  Court  by 
the  learned  Judge.  The  questions  specified  below  were 
put  by  the  defendant's  counsel,  and  were  severally 
formally  objected  to  by  plaintifis'  counsel. 


T. 

Prsw. 
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Q.  What,  as  far  you  recollect,  are  the  parcels  in  that  i854. 
deed?  The  Judge  thought  that  question  could  not  j^aEun 
then  be  put. 

Q.  As  jGur  as  you  recollect,  who  were  the  parties  to 
that  deed?  The  Judge  thought  that  question  could 
not  then  be  put. 

Q.  Did  you  look  at  the  deed  sufficiently  to  be  able  to 
tell  who  appeared  to  be  the  persons  who  had  put  their 
hands  and  seals  thereto?  The  Judge  permitted  this 
question  to  be  put.     Answer:  I  did. 

Q.  Who  were  the  persons  who  appeared  to  have 
executed  the  deed  ?  The  Judge  permitted  this  question 
to  be  put  The  substance  of  the  answer  was,  that,  when 
the  witness  first  saw  the  deed,  it  purported  to  be  exe- 
cuted by  Mr.  Poole  and  by  him  only,  and  that  the 
witness  afterwards  saw  it  executed  by  Mrs.  Poole  and 
the  other  parties. 

The  question  was  then  asked.  What  were  the  contents 
of  the  deed?  It  was  objected:  Ist,  that  no  foundation 
had  been  lidd  for  giving  secondary  evidence  of  the 
contents  of  the  deed  in  Mr.  Denfs  custody,  inasmuch 
as  Mr.  Dent's  client  had  not  been  called,  and,  if  he  had 
been  present,  he  might  have  waived  his  privilege  and 
allowed  the  deed  to  be  read ;  And,  2d,  that  the  evidence 
of  the  contents  of  the  deed,  seen  in  London  in  1846, 
was  not  evidence  of  the  contents  of  the  deed  which 
now  was  in  Mr.  Denfs  custody,  inasmuch  as  it  was  not 
shewn  to  be  the  same  deed.  The  learned  Judge  over- 
ruled the  first  objection :  and,  to  obviate  the  second,  he 
directed  Mr.  Deiit  to  produce  the  deed  and  permit  the 
witness  to  see  the  outside,  and  read  the.  indorsement  on 
it,  but  not  the  deed  itself  Both  Mr.  Dent  and  plaintifis' 
counsel  objected  to  this ;  but,  in  obedience  to  the  Judge, 

VOL.   IIL  2    F  £.    &   B. 
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1854.       i^  ^^  done.     The  witness  identified  the  deed  by  its 

PHgLpg      indorsement,  and  then  was  permitted  to  give  secondary 

^-  evidence  of  its  contents,  which  shewed  that  the  reversion 

had  been  conveyed  away  by  way  of  mortgage,  after  the 

lease  and  before  the  conveyance  to  plaintifis. 

The  learned  Judge  then  directed  a  verdict  for  the 
defendant  on  the  second  issue,  with  leave  to  move  to 
enter  a  verdict  for  plaintiffs,  if  there  was  no  evidence 
for  the  defendants  which  ought  to  have  gone  to  the 
jury  on  the  second  issue.  Montague  Smithy  in  the  next 
Term,  obtained  a  rule  Nisi  to  enter  the  verdict  accord- 
ingly, or  for  a  new  trial  on  the  ground  that  the  evidence 
of  the  contents  of  the  mortgage  deed  was  improperly 
i^mitted. 

Crowder  and  Barstaw  shewed  cause,  in  this  Vacation, 
on  February  6th  (a);  when  they  argued  that  the  recital 
in  the  conveyance  to  plaintiffs,  that  the  premises  were 
subject  to  mortgage  charges,  shewed  that  the  subject 
matter  of  the  conveyance  to  plaintiffs  by  Poole  and  his 
wife  was  an  equitable  interest  only.  And,  inasmuch  as 
the  covenants  could  run  only  with  a  legal  reversion, 
they  contended  that,  whether  the  secondary  evidence 
was  admissible  or  not,  the  verdict  for  defendants  ought 
to  staad.  The  Court  called  on  Montague  Smith  and 
Prideaux  to  answer  this  objection ;  and  they  were  heard 
on  February  7th  (i).  They  argued  that  defendant,  being 
estopped,  as  against  the  original  lessors,  to  deny  that 
they  had  a  l^al  reversion,  was  also  estopped  as  to  their 
privies :  and  that,  as  there  was  no  evidence  in  the  convey- 
ance of  1851  that  the  mortgages  were  subsequent  to  the 
lease,  the  plaintiffs  must  be  taken  to  be  such  privies. 

(a)  Before  Coleridge,  Wightman  and  Crampton  Js. 

(b)  Before  Coleridge^  Wightman^  Erie  and  Crompton  Js. 
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They  also  argued  that  the  charges  might,  for  aught  that       1854. 
appeared,  be  merely  equitable.    As  the  Court  expressed       p^^LPi 
no  opinion  on  these  points,  the  arguments  upon  them        p^ 
are  omitted.    The  following  authorities  were  mentioned : 
Grwn  y.  James  (a).   Doe  denu   Welsh  v.  Langjield  {h\ 
Pargeter  v.  Harris  (c\  Bayley  v.  Bradley  (d).  Doe  dem. 
Prior  V.  Ongley  (e).  Com.  Dig.  Estoppel  (D). 

At  the  conclusion  of  the  argument  on  these  points, 
the  Court  took  time  to  consider  till  the  next  day 
whether  they  would  hear  the  further  points  argued. 
On  this  day,  without  expressing  any  opinion  on  the 
other  points  in  the  case,  counsel  were  called  on  to  argue 
the  point  as  to  the  admissibility  of  secondary  evidence 
under  the  circumstances. 

Crowder  and  Barstow.  Upon  this  part  of  the  case 
two  points  are  made  by  the  plaintifis.  They  do  not 
dispute  that,  if  a  person  having  a  privilege  to  retain  a 
deed  insists  upon  his  privilege,  the  litigant  who  cannot 
inforce  the  production  of  the  deed  may  give  secondary 
evidence  of  its  contents.  But  it  is  said  that  the  defend- 
ant in  this  case  called  only  the  attorney  who  had  the 
actual  custody  of  the  deed,  and  that  he  ought  to  have 
called  the  client  whose  privilege  it  was.  There  is  no 
case  laying  down  any  such  rule.  On  principle,  the 
party  is  not  permitted  to  give  secondary  evidence  till 
he  has  exhausted  all  reasonable  means  of  obtaining  the 
primary  evidence.  He  is  not  bound  to  exhaust  all 
possible  means.  And  surely,  when  an  attorney  refuses 
to  produce  his  client's  title  deed,  and  gives  evidence 

(a)  6  Af.  ^  fP:  656.  {h)  16  M.  fr  W.  497. 

(«)  7  0.  B,  708.  id)  5  Com,  B.  396. 

(e)  10  Com,  B.  25. 
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1854.  that  be  does  so  by  bis  client's  order,  tbat  is  sufficient 
p^jjj^  reasonable  ground  to  justify  a  judge  in  adraittingsecondary 
p^^  evidence.  The  rule  was  granted  in  deference  to  the  sugges- 
tion thrown  out  in  Doe  dem.  Gilbert  v.  Ross  (a\  which 
was  alluded  to  in  the  judgment  in  Newton  v.  CliapUn{b), 
In  neither  case  did  the  point  arise ;  and  in  neither  judg- 
ment does  it  appear  which  way  the  opinion  of  the  Court 
inclined.  Then,  further,  it  is  said  that,  supposing  a 
proper  foundation  for  secondary  evidence  to  be  laid,  the 
mode  by  which  the  instrument  was  identified  was  im- 
proper. But  as  to  that  there  are  two  answers.  First, 
the  learned  Judge  did  not  compel  the  witness  to  shew 
the  contents  of  the  title  deed,  but  only  to  allow  the 
outside  to  be  seen  for  the  purpose  of  identification ;  and 
that  was  no  breach  of  the  privilege.  Secondly,  if  it  was 
a  breach  of  the  privilege  of  the  witness  or  of  his  client, 
that  would  be  a  ground  of  complaint  on  their  part,  but 
it  was  no  wrong  to  the  plaintiff;  Patteson  J.  states  this 
very  clearly  in  his  judgment  in  Doe  dem.  The  Earl  of 
Egremont  v.  Date  (c). 

PrideatLXy  in  support  of  the  rule.  In  VolarU  v.  Soyer  (d) 
the  Court  of  Common  Pleas  held  that  it  was  part  of 
the  privilege  to  refuse  to  allow  the  Judge  to  inspect  a 
deed,  which  was  alleged  to  be  a  title  deed.  [Crompton  J. 
I  would  not  be  understood  to  throw  the  least  doubt  on 
that  position.  It  is  at  least  as  objectionable  that  a 
Judge  should  pry  into  a  person^s  title  deeds  as  any  one 
else ;  perhaps  more  so,  as  there  is  a  greater  probability 
of  his  understanding  the  defect  in  the  title,  if  there  is 
one.     But  is  the  indorsement  on  the  back  of  the  deed 

(a)  1  M.^W.  102.  122.  (6)  10  Com,  B.  356,  368. 

(c)  ;]  Q.  B,  609.  618.  (cQ  13  Com.  B.  231. 
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any  part  of  it?  You  must  always  ask  the  introductory  1354, 
question,  Have  you  such  a  deed  ?  and  the  witness  must  ^p^j^ 
answer.  Yes,  before  you  can  ask  him  to  produce  it  If 
he  refuses  to  produce  it,  you  must  not  ask  its  contents : 
but  may  you  not  make  the  introductory  question  more 
precise  by  asking  whether  the  deed  which  he  refuses  to 
produce  has  an  indorsement  on  the  back  ?  Wightman  J. 
Suppose  that,  instead  of  saying  that  he  could  identify 
the  deed  by  the  indorsement  on  the  back,  the  witness 
had  said  he  should  know  the  deed  again  because  he 
had  spilt  a  bottle  of  red  ink  over  it,  and  it  had  a  great 
red  blot  on  the  back.  Would  you  say  that  it  was  an 
infringement  of  the  privilege  to  ask  whether  the  title 
deed  not  produced  had  a  red  blot  on  it  ?]  It  would 
seem  that  the  privilege  is  to  refuse  to  produce  the  deed 
at  all ;  Brard  v.  Ackerman  (a).  Volant  v.  Sot/er  (i). 
[Crompton  J.  Supposing  the  evidence  to  have  been 
improperly  obtained,  is  it  not  still  evidence  ?  Is  it  not 
like  the  cases  in  which  records  improperly  obtained  from 
the  Old  Bailey  are  yet  admissible  (c)  ?]  In  Doe  dem. 
The  Earl  of  Egremont  v.  Date  (d)  Lord  Denman  C.  J. 
expresses  a  strong  opinion  that  the  decision  of  the 
Judge  on  such  a  point  might  be  reviewed  at  the  instance 
of  the  party  against  whom  the  evidence  was  improperly 
produced.  And  at  all  events  a  proper  foundation  was 
not  laid  for  the  admission  of  secondary  evidence,  as  the 
client  was  not  called,  and,  unless  he  was  called,  all  means 
of  producing  the  instrument  were  not  exhausted.  The 
attorney   could    not   waive    the    privilege;    Taylor  v. 

(a)  6  E8p.  N.  P.  a  119.  (6)  13  Com.  B.  231. 

(e)  See  LtgaU  v.  ToUervey,  14  Eatt,  302,  and  Jordan  v.  LewUf  there 
cited,  305,  noie  (a). 
(d)  3  Q.  B.  609.     . 
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1854.        Blacklaw{a):    the   client   might;    Merle  v.   Mare  {b). 
Phelps       The  fact  of  the  client  not  being  in  attendance,  and  not 
Peew.        producing  the  deed,  affords  no  ground  for  the  admission 
of  secondary  evidence ;  Regina  v.  Llanfaethly  (c). 

Coleridge  J.  I  am  of  opinion  that  the  rule  must  be 
discharged,  without  its  being  necessary  to  come  to  any 
decision  on  the  points  first  argued.  The  points  which 
have  been  argued  to  day  are  two.  The  first  is,  that 
secondary  evidence  of  the  contents  of  the  mortgage  deed 
was  not  under  the  circumstances  admissible,  because  the 
defendant  had  not  done  all  that  he  might  to  exhaust  the 
sources  of  primary  evidence.  As  to  that,  the  facts  were, 
that  the  attorney  was  called,  and  refused  to  produce  the 
deed,  and  stated  that  he  did  so  because  it  was  one  of  his 
client's  title  deeds,  and  his  client  had  given  him  direc- 
tions not  to  produce  it  It  is  not  contested  that,  where 
a  document  is  properly  withheld  on  the  ground  of  the 
privilege  of  the  person  having  the  custody  of  it,  secondary 
evidence  is  admissible ;  but  it  is  said  that,  if  the  client 
had  himself  been  present,  he  might  have  waived  the 
privilege,  and  allowed  the  instrument  to  be  produced 
when  called  for.  Questions  of  this  sort  are  all  resolvable 
into  whether  it  was  reasonable  in  the  Judge  at  Misi  prius 
to  require  more  to  be  done ;  and,  in  this  case,  I  think  it 
would  not  have  been  reasonable ;  for  there  was  distinct 
evidence  that  the  client  had  ordered  the  attorney  not  to 
produce  the  deed ;  and  nothing  was  shewn  to  lead  to  the 
conclusion  that  if  he  had  been  present  he  would  have 
altered  his  orders. 

But   it  is  further  said    that  the   Judge   improperly 

(a)  3  New  Ca.  235.  (fc)  Bi/an  ^  Af.  390. 

(e)  2  E.^  B,  940. 
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infringed  the  privilege^  by  compelling  the  attorney  to  1854. 
produce  the  instrument  for  the  purpose  of  identi6cation ;  p^^^^g 
and  Mr.  Prideaux  argues  that  the  mere  production  for  p^^^ 
any  purpose  is  a  breach  of  the  privilege.  I  think, 
however,  it  depends  upon  the  circumstances.  I  agree 
with  him,  that  the  proposed  process  of  identification 
may  at  times  involve  a  disclosure  of  the  contents  of  the 
instrument;  it  did  so  in  Brard  v.  Acherman {a)\  and, 
when  it  does,  it  is  objectionable.  But,  in  the  present 
case,  it  did  not  involve  any  disclosure  of  the  contents, 
and  was  like  the  case  put,  of  disclosing  that  there  was  a 
blot  of  red  ink  on  the  back  of  the  deed,  which  Mr. 
Prideaux  was  forced  to  contend  would  be  objectionable. 
Thinking,  as  I  do,  that  nothing  wrong  was  done  by  the 
Judge,  it  is  unnecessary  for  me  to  come  to  any  decision 
on  the  question  whether  the  Judge's  decision  on  a  question 
of  the  privilege  of  the  witness  may  be  reviewed  at  the 
instance  of  the  party.  I  would  not  however  be  under- 
stood to  countenance  the  idea  that  it  can  be  so  reviewed : 
my  impression  is  rather  the  other  way. 

WiGHTMAN  J.  In  this  case  it  appears  that  the  defend- 
ant proposed  to  shew  the  legal  estate  outstanding  in  a 
third  party,  as  mortgagee,  and  for  that  purpose  called  the 
attorney  of  that  party,  who  refused  to  produce  the  deed, 
and  stated  that  he  did  so  by  order  of  his  client,  the  sup- 
posed mortgagee ;  and  the  privilege  was  allowed.  But,  in 
order  to  give  secondary  evidence  of  its  contents,  it  became 
necessary  to  identify  the  deed  which  was  not  produced 
with  that  which  the  defendant  proposed  to  prove.  Now 
it  is  said  that  the  privilege  is,  not  to  produce  the  instru- 

(a)  5  Ehp.N.  P.  C.  119. 


V. 
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1854.  ment.  I  doubt  that^  if  the  words  are  understood 
P^jgj^pg  in  the  sense  that  he  may  refuse  to  shew  the  deed; 
it  seems  that  hb  privilege  is  only  not  to  produce  the 
instrument  for  the  purpose  of  disclosing  its  contents. 
It  is  a  possible  thing  that  the  man  may  not  have  the 
instrument,  which  it  is  sought  to  prove,  at  all ;  and  there 
may  be  many  other  cases  in  which  it  may  be  necessary 
to  produce  the  instrument  for  the  purposes  of  idcnti6- 
cation.  The  objection  here  is  that  the  witness  was 
compelled  to  shew  the  deed  and  permit  an  inspection 
of  the  indorsement  on  its  outside :  but,  as  that  was  only 
for  identification,  I  am  of  opinion  it  was  no  breach  of 
his  privilege. 

Then  it  is  said  that  enough  was  not  done  to  admit 
evidence  of  the  contents  of  the  instrument,  and  that 
the  mortgagee  himself  ought  to  have  been  called  to  ask 
if,  notwithstanding  his  previous  directions  not  to  produce 
the  deed,  he  would  now  consent  to  produce  it  There 
is  no  authority  for  such  a  position  ;  for  in  no  case 
cited  did  it  appear  that  the  client  had  given  directions 
not  to  produce  the  instrument  I  think  it  might  be 
assumed  that  he  continued  in  the  same  mind,  and  that 
it  was  unnecessary  to  call  him  on  the  chance  that  he 
had  repented.  And,  all  being  done  that  could  reason- 
ably be  required  to  be  done  to  obtain  the  primary 
evidence,  the  secondary  evidence  was  admissible. 

Erle  J.  The  question  is,  whether  this  mortgage  deed 
was  taken  out  of  the  general  rule  which  requires  that 
written  instruments  shall  be  produced  in  evidence,  by 
being  shewn  to  be  within  the  exception  of  being  a  title 
deed  the  owner  of  which  insists  on  his  privilege.  And  the 
first  question  must  be,  whether  the  attorney  was  com- 
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petent  to  prove  that  his  client,  the  mortgagee,  forbade        1854. 
him  to  produce  the  mortgage :  and  I  think  he  was  com-       ^tiELVB 
petent    Next,  did  the  Judge  violate  the  privilege  ?   Now        pj* 
all  roles  must  be  construed  with  reference  to  their  object. 
The  object  of  the  role  requiring  the  production  of  original 
evidence  is,  to  prove  the  truth.     The  object  of  the  privi- 
lege as  to  not  producing  title  deeds  is,  that  the  title  may 
not  be  disclosed  and  examined.     The  identity  of  the 
deed  was  a  fact  material  to  be  proved.     Was  there  any 
disclosure  of  the  title  by  allowing  the  outside  of  the  deed 
to  be  examined  for  the   purpose  of  identification  ?     I 
think   not:  and  I   am   therefore  of  opinion    that  the 
privilege  claimed,  not  to  permit  it  to  be  seen,  was  not 
within  the  reason  of  the  rule. 

As  at  present  advised,  I  think  the  party  cannot  com- 
plain of  the  breach  of  the  privilege  of  the  witness :  but, 
as  the  privilege  was  not  infiringed,  it  is  not  necessary  to 
decide  that. 

Crompton  J.  It  is  admitted  that,  if  the  Judge  did  right 
in  admitting  secondary  evidence,  the  evidence  is  suflS- 
cient  to  entitle  the  defendant  to  his  verdict ;  and  there- 
fore the  question  comes  to  be,  whether  the  Judge  did 
wrong.  It  is  said  he  did  wrong  in  compelling  the  pro- 
duction of  the  deed  for  the  purpose  of  indentification. 
I  think  that  was  no  breach  of  the  privilege :  but,  if  it  had 
been,  I  at  present  entertain  a  very  decided  opinion  that 
the  party  would  have  no  ground  of  complaint,  and  that 
the  person  who  has  had  an  instrument  read  at  the  trial 
cannot  be  deprived  of  the  benefit  of  that  evidence  on 
the  ground  that  the  instrument  was  improperly  obtained 
from  a  third  person,  whether  that  was  the  fault  of  the 
Judge,  the  witness,  or  the  party  himself.     The  authorities 
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1854.  are  strong  in  support  of  this;  for  in  Doe  dem.  The  Earl 
p„gLF8  ^  Effrenumt  v.  Date  (a)  it  was  only  one  Judge  who 
PaEw  doubted,  the  other  two  being  contra.  And  I  can  see 
no  reason  why  the  plaintiff  should  be  entitled  to  insist 
upon  the  witnesss  privilege.  If  therefore  it  were 
necessary  to  decide  the  point,  I  should  be  strongly  of 
opinion  that  a  mistake  of  the  Judge  on  such  a  point 
is  not  a  ground  for  a  new  trial,  where  the  evidence 
has  been  admitted.  Then  there  is  a  second  point, 
as  it  is  urged  that  there  b  a  positive  rule  that,  under 
such  circumstances  as  these,  you  must  call  the  client, 
to  see  if  he  will  not  repent  and  retract  his  refusal 
to  produce  the  deed.  I  think  that  would  be  a  most 
inconvenient  rule;  for  an  attorney  may  hold  the  deed 
as  attorney  for  a  great  many  persons,  as,  for  instance, 
not  only  for  the  mortgagee,  but  for  many  subsequent  in- 
cumbrancers ;  and  it  would  be  very  hard  upon  the  party, 
if  at  the  trial  he  were  to  be  debarred  from  giving  evidence, 
unless  he  subpoenaed  all  those,  of  whose  interest  he  might 
never  have  heard  till  the  attorney  named  them,  on  being 
called  on  to  produce  the  instrument.  I  agree  with  my 
brother  Coleridge  that  the  real  rule  is,  that,  before  giving 
secondary  evidence,  you  must  reasonably  prove  that  you 
cannot  produce  the  original  because  of  the  privilege, 
and  you  must  prove  that  to  the  satisfaction  of  the  Judge 
who  tries  the  cause.  As  to  Regina  v.  Llanfattkly  (Jb) : 
my  hroXher  Alder8any  in  Jesus  College  v.  Gibbs  (c),  speak- 
ing of  a  document  in  question  in  that  suit,  says :  **  You 
could  not  have  proved  it  by  secondary  evidence,  unless 
the  document  had  been  in  the  possession  of  a  party  not 
bound  to  produce  it.     You  cannot  produce  secondary 

<a)  3  Q.  27.  609.  (h)  2  B,^  B.  940. 

(c)  I  r.if  a  Etch.  145.  156. 
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evidence  of  a  document,  if  a  witness  refuses  to  produce 
the  original.  He  does  it,  it  is  true,  at  his  own  peril ;  but 
you  have  no  remedy,  except  an  action  against  him." 
And  the  decision  in  Regina  v.  Llanfaethfy  (a)  seems  to 
be  an  application  of  that  doctrine,  for  which  I  believe 
these  are  old  authorities,  but  which  is  a  principle  not 
applicable  to  the  present  case. 

Rule  discharged. 
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(a)  2  E.^B.  940. 


The  Queen  against  The  London  and.  North 
Western  Railway  Company. 


TTUGH  HILL,  in  last  Easter  Term,  obtained  a  rule  Notice  was 

J.M  given  bv2>. 

calling  on  The  London  and  North  Western  Railway  to  a  railwaT 

company  that 
by  their  works 
they  had  permanently  obstructed  a  way  to  the  use  of  which  D.  was  entitled  as  appurtenant 
to  a  messuage  belonging  to  D. :  whereby  D.  was  prevented  from  enjoying  the  way,  and  his 
interest  in  the  messuage  was  injuriously  aflfS?cted :  and  the  Company  were  required,  in  default 
of  their  agreeing  to  pay  to  D.  a  sum  named,  to  issue  their  warrant  to  the  sheriff  to  summon 
a  jury  to  assess  compensation. 

^  The  Company  issued  a  warrant,  reciting  the  notice,  stating  that  they  did  not  admit  D.'s 
right  to  the  way,  or  the  damage,  or  the  injurious  affection ;  but  that  they  were  willing  that 
the  amount  of  the  said  compensation  should  be  settled  as  requested  in  the  notice ;  and  they 
required  the  sheriff  to  summon  a  jury  to  determine  by  their  verdict  the  amount  of  the  com- 
pensation in  respect  whereof  D.  by  hb  notice  had  required  the  Company  to  issue  their 
warrant. 

The  sheriff  summoned  a  jury  to  try  the  question  in  dispute  in  the  warrant.  At  the 
inquiry,  the  jury  having  been  sworn  to  inquire  and  assess  tne  compensation  and  damages 
in  the  warrant  mentioned,  evidence  was  given  for  and  against  the  existence  of  the  right. 
2>.  insisted  that  the  existence  of  the  right  was  to  be  taken  for  gpranted  on  the  inquiry,  and, 
further,  that  the  right  was  proved.  The  Company  insisted  that  the  right  was  disproved, 
and  that  the  jury  ought  to  be  told  that  D.  was  not  entitled  to  any  compensation. 

The  sheriff  told  the  jury  to  say  whether  D.  was  entitled  to  the  way ;  but,  if  they  ne- 
gi^ved  this,  to  say  what  was  the  compensation  to  be  paid  on  the  assumption  Uiat  the  right 
existed. 

The  jury  found  that  the  right  of  way  did  not  exist,  and  that  on  that  ground  Z).  had  not 
sustained  any  damage :  but,  on  the  supposition  that  they  were  to  assume  its  existence,  they 
settled  the  compensation  at  150^  This  finding  was  specially  incorporated  in  the  verdict; 
and  the  sheriff  gave  judgment  thereon  that  D  had  not  sustained  any  damage. 

This  Court,  on  the  application  of  Z>.,  quashed  the  inquisition,  verdict  and  judgment, 
upon  certiorari  :  holdinc^ : 

1.  That  the  jury,  under  sect.  68  of  The  Lands  Clauses  Consolidation  Act,  1815,  had  no 
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i854.  Company  to  shew  cause  why  a  writ  of  certiorari  should 

The  Queen  °^^  issue,  to  remove  into  this  Court  the   record  of  a 

London  ^^^^ct  and  judgment  given  upon  an  inquisition  taken 

"westm™  ^^  ^^®  sheriff  of  Warwichshire,  on  13th  April  1853,  by 

Railway  virtue  of  a  warrant  of  the  said  Company,  dated  17th 

Comngny. 

February  1853,  directed  to  the  said  sheriff,  to  summon  a 

power  to  in-      special  lury  to  determine  by  their  verdict  and  settle  the 

(ptre  into  the       '^  •*     •'  -^ 

nghtofix  to    amount  of  the   compensation  to   be  paid   to    Charles 

the  way,  but 

were  bound       Dollmon  and  Peter  PUt^  in  respect  whereof  they  had  by 

to  assess  com-  . 

pensation  upon  their  notice  and  claim  required  the  Company  to  issue 

the  assumption     ,    .        .. 

that  it  existed,  theu"  said  warrant 

verdict  wm  *  From  the  affidavit  on  which  the  rule  was  obtained  it 

M?c»uW^ot  ^PP®*^'^  ^^^  ^^  Company,  under  the  powers  of  stat 

be  rejected  as  Q  &  iQ  Vict  c.  cccliz.  (a\  and  in  construction  of  the 

tothenega-  ^   ^ 

tifing  the  right  railway  and  works  thereby  authorized,  in  the  latter  part 
but  stand  as  to  -^  ,       ,  ,  .  ,      f^ 

the  conditional  of  1851,  permanently  obstructed  a  pnvate  way  leading 
assessment  of 
the  amount       from  messuages  and  premises  in  the  borough  of  Bir- 

CaaqMiCJ^  mingham  belonging  to  Charles  DoUman  and  Peter  Pitt, 

mg^mJB. :  ^  lessees  for  a  term  of  years,  **  and  which  way  the  said 

^ J^who      Charles  DoUman  and  Peter  Pitt  claimed  and  alleged, 

held  that  the     ^jj  g^iU  claim  and  allege,  to  be  a  way  which  was  of 

jor^  had  power  ®  '  •' 

to  m^uire  into   right  appurtenant  to  and  used  with  the  same  messuages 

and  premises."    The  messuages  and  premises  being  (as 

deposed)  injuriously  affected  by   the  obstniction,   the 

attorney  of  DoUman  and  Pitt  served  a  notice  and  claim 

on   the   Company :    reciting    that   the   Company   had 

^^  entered  upon,    stopped  up,   blocked  up,  and   taken 

away,  permanently  obstructed,  or  destroyed,  a  certain 

way,  passage  or  road  leading  from  certain  messuages  and 

other  premises  hereinafter  more  particularly  referred  to, 

belonging  to  us,  the  undersigned  Charles  DoUman  and 

(«)  Local  and  personal,  public :  "  For  making  a  railway  from  The 
London  and  Birmingham  Railway  to  or  near  to  Navigation  Street  within 
the  borough  of  Birmingham,** 
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RierPitt,  into  a  certain  public  street  in  BirminghanC*  &c. 
**  And  the  right  to  use  such  way,  passage  or  road,  for 
horses,  carts,  waggons,  carriages,  and  also  without  the 
same,  and  for  all  other  purposes,  belongs  to  us,  and  has 
been  held  and  enjoyed  by  us,  and  by  the  person  or 
persons  under  whom  we  claim  to  be  entitled,  with  the 
messuages''  &c.  And  that  the  Company  had  made  certain 
paths,  buildings,  &c.,  of  a  permanent  character,  by 
reason  whereof  and  of  certain  walls,  &c,  the  way  was 
permanently  stopped  up  and  destroyed :  "  whereby  we, 
and  our  tenants,  servants  and  others  belonging  to  us,  for 
some  time  past  have  been  prevented  from  having  the 
enjoyment  of  the  said  way,  passage  or  road,  and  we, 
and  our  tenants,  servants  and  others,  are  now  prevented 
from  having  the  use  and  enjoyment  of  the  said  way, 
passage  or  road;  and  whereby  we,  the  undersigned, 
have  been  prejudiced,  and  are  now  prejudiced,  in  our 
estate  and  interest  of  and  in  the  said  several  messuages" 
&C.  Dollman  and  Pitt  then  gave  '*  notice  that  we  are  inter- 
ested in,  or  entitled  to,  the  said  several  messuages"  &c., 
^in  respect  of  which  we  claim  such  way,  and  so  injured 
as  aforesaid,  subject  to  such  tenancies  as  may  subsist  in 
the  same  premises  for  the  residue  of  a  term  of  99  years 
to  be  computed  from"  &c  "  And  we  do  hereby,  in 
pursuance  of  the  statutes  in  that  case"  &c,  '^give  you, 
the  said  Company,  notice  that  we  require  you  to  pay  us 
compensation  in  respect  of  the  said  way,  passage  or 
road,  which  you  have  entered  upon  and  taken  as  afore- 
said, whereby  our  said  messuages"  &c.,  *^  and  our  estate 
and  interest  therein,  have  been  damaged  or  injuriously 
affected  as  aforescdd ;  and  for  the  aforesidd  injuries  to 
the  sftme,  and  in  respect  of  our  estate  or  interest  in 
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the  said  way.  And  that  the  amount  of  our  claim  for 
compensation  by  reason  of  the  premises  is  2300^" 
lliat,  unless  the  Company  were  willing  to  pay  the 
2Z00L,  and  to  enter  into  a  written  agreement  for  the 
purpose  within  twenty  one  days,  the  claimants  desired 
that  the  amount  of  compensation  should  be  settled  by  a 
jury  according  to  the  provisions  of  the  Act  &c.>  and 
required  them^  in  that  case,  to  issue  a  warrant  to 
summon  ^*  a  jury  for  settling  the  amount  of  the  said 
compensation,  as  in  the  said  Act  or  Acts  is  directed 
and  provided." 

The  Company  accordingly  issued  their  warrant  to 
the  sheriff^  reciting  the  notice,  and  adding :  '^  And 
whereas  we  do  not  admit  that  the  said  Charles  DoUman 
and  Beter  Pitt  are  interested  or  entitled  as  in  the  said 
notice  mentioned,  or  that  the  claim  to  the  said  way 
is  a  valid  claim,  or  that  they  are  entitled  to  compen- 
sation in  respect  of  the  matters  in  the  said  notice 
and  claim  specified,  or  that  such  damage  or  injurious 
affection,  as  in  the  said  notice  is  supposed,  has  arisen 
or  accrued :  yet,  being  willing  that  the  amount  of  the 
said  compensation  shall  be  settled  as  in  and  by  the 
said  notice  and  claim  is  requested :  Therefore,  we  the 
said  Company  do,  by  this  warrant  under  our  common 
seal,  according  to  and  in  pursuance  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  the  Act**  &c. 
(9  &  10  Fict.  c.  ccclix.),  ^*  and  in  pursuance  of  the  said 
request  in  that  behalf  contained  in  the  said  notice 
and  claim  of  the  said  C.  D.  and  P.  P.,  require  you,  the 
sheriff  of  fFanoickshire,  to  summon  a  special  jury  to 
determine  by  their  verdict  and  settie  the  amount  of  the 
compensation  in  respect  whereof  the  said  Charles  DoU- 
man and  Peter  Pitt  have  by  their  said  notice  and  claim 
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requested  and  required  of  us  to  issue  our  warrant  to       1354. 
you." 

The  sheriff  accordingly  summoned  a  jury  to  try  the 
question  in  dispute  in  the  said  warrant  The  inquiry 
was  held  at  Birminghamy  before  the  undersheriff, 
assisted  by  counsel  as  assessor :  and  the  claimants  and 
the  Company  appeared  by  counsel  respectively.  Evi- 
dence was  given  as  to  the  existence  and  user  of  the  way. 
The  counsel  for  the  Company  contended  that  there  was 
no  evidence  of  such  right  of  way  as  was  claimed^  and 
called  on  the  assessor  to  direct  the  jury  that  the  claim- 
ants ''were  not  entitled  to  any  compensation."  The 
counsel  for  the  claimants  contended  that  ''  it  was  not 
competent  for  the  undersheriff  or  the  jury  on  that 
inquiry  to  determine  the  question  whether,  as  matter 
of  law,  such  right  of  way  did  or  did  not  exist;  and  that 
the  functions  of  both,  as  regarded  that  inquiry,  were 
limited  to  determining  by  their  verdict,  and  settling,  the 
amount  of  compensation  according  to  the  exigency  of 
the  said  warrant  on  the  assumption  that  such  right 
did  exist :"  and  further  that,  the  existence  of  the  way, 
the  stoppage  and  the  deterioration  in  value  having  been 
proved  or  admitted,  the  only  question  was  the  amount 
of  compensation  for  such  damage  and  injury.  The 
assessor  directed  the  jury  "to  say,  by  their  verdict, 
whether  there  was  any  such  way  as  claimed  before  and 
at"  &c.  (directing  their  attention  to  points  of  time  with 
respect  to  which  the  objection  to  the  right  was  urged) ; 
adding  that,  if  they  found  in  the  negative,  he  was 
of  opinion^  and  should  direct  them,  as  matter  of  law, 
that  there  was  no  legal  right  of  way  to  which  the 
claimants  were  entitled  :  but,  at  the  same  time,  he 
directed  them  also   to  say   what,   on   the   assumption 
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that  such  right  of  way  did  exist,  was  the  amount  of. 
compensation  to  be  paid  by  the  said  Company  to  the 
claimants  in  respect  of  such  damage  and  injury  occa- 
sioned by  the  stoppage  thereof."  The  jury  found: 
^*  That  there  was  no  way  such  as  claimed  existing  at** 
&C.  (the  points  of  time  before  mentioned) ;  ^^  but  that, 
on  the  supposition  that  they  were  to  assume  the  exis- 
tence of  such  legal  right  of  way  for  the  purposes  of  the 
said  inquiries,  they  settled  the  amount  of  compensation 
at  150L^    The  following  instrument  was  then  executed. 

"  Warwickshire  to  wit  A  verdict  and  judgment  deli- 
vered and  given  in  Birmingham^  in  the  comity  of 
fVanoicki  this  1 3th  day  of  April  1853,  by  virtue  and 
in  pursuance  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  of  an  Act"  &c.  (9  &  10  VicL  c.  cciv.  (a)  \ 
"  and  of  another  Act"  &c.  (9  &  10  VicL  c.  ccclix.),  "  upon 
a  certain  inquisition  held  before"  &c.  (the  sheriff), 
"upon  the  oaths  of  &c.  (the  jurors),  "good  and  lawfiil 
men  of  the  said  county,  qualieed"  &c,  "and  now  here 
duly  impannelled  and  sworn  by  the  said  sheriff,  under 
and  in  pursuance  of  a  certain  warrant  hereunto  an- 
nexed" &c.,  "directed  to  the  said  sheriff,  and  delivered 
by  the  said  Railway  Company  to  the  said"  &c  (the 
sheriff),  "  as  such  sheriff,  to  be  executed  in  due  form 
of  law." 

"  fVarwickskire  to  wit.  Be  it  remembered  that  here- 
tofore, to  wit  on"  &c.  The  warrant  was  then  recited, 
the  delivery  of  it  to  the  sheriff,  the  summoning  by  him 
of  the  claimants  and  the  Company,  for  the  purpose  of 
striking  a  special  jury,  their  attendance  accordingly,  the 

{a)  Local  and  personal,  public:  <*To  consolidato  the  Londtm  and 
Birminpham,  Gramd  Jumeiioih  and  MamcheaUr  and  Birmingham  Railway 
Companiet.** 
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Striking  of  a  special  jury  <<for  the  purpose  aforesaid,  in  1854. 
manner  directed  by  the  said  Act,"  the  reduction  of  the  The  Quebn 
jury  to  twenty,  the  summoning  of  the  jury,  the  appear- 
ance of  the  parties,  the  coming  of  eleven  jurors,  and  the 
consent  of  the  parties  that  the  question  in  dispute  in 
the  said  warrant  mentioned  shall  be  determined  by  the 
▼erdict  of  a  jury  consisting  of  &c.  (the  eleven).  "  And 
thereupon  the  said"  &c.  (the  jurors)  ^'are  now  here 
duly  impannelled  and  sworn  by  me,  the  said  sheriff,  by 
and  with  such  consent  as  aforesaid,  and  do  make  oath 
before  me,  such  sheriff  as  aforesaid,  truly  and  faithfully 
to  inquire  and  assess  the  compensation  and  damages 
in  the  said  warrant  mentioned:  and,  having  viewed 
the  said  several  messuages,  tenements  and  other  here*- 
ditaments  in  respect  of  which  the  question  in  dispute  in 
the  said  warrant  mentioned  has  arisen,  and  having 
heard  what  was  alleged  by  the  counsel  learned  in  the 
law  for  both  the  said  parties,  and  the  evidence  adduced 
before  them,  the  said  jury:  They,  the  said  jury,  upon 
their  oath  as  aforesaid,  do  say  that  the  said  Charles 
DcUman  and  Peter  Pitt  were  not,  at  the  time  of  the 
said  construction  by  the  said  London  and  North  Wes- 
tern Railway  Company  of  the  said  railway,  or  extension, 
and  the  station,  works  and  conveniences  connected 
therewith,  in  the  said  notice  mentioned,  entitled  to,  nor 
had  they,  any  such  right  of  way  as  in  the  said  notice 
mentioned,  or  any  right  of  way  whatever  leading  from 
the  messuages'^  &c.,  *^  in  the  said  notice  referred  to,  into 
a  certain  public  street  in  BirminghanC*  &c.,  *^  as  in  the 
said  notice  they  claim  to  have  had  and  enjoyed.  And, 
on  that  ground,  the  said  jury  do  find  and  determine 
that  the  said  Charles  DoUman  and  Peter  Pitt  have 
not  sustained  any  damage  whatever  by  the  said  exe- 
yoL.  UL  2  Q  B.  &  B. 
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cotioD  of  the  said  works  of  the  said  Company.  But 
the  said  jury  further  say  that,  if  they  are  obliged  by 
law  to  assess  and  determine  the  amount  of  compen- 
sation payable  to  the  said  C.  D.  and  P.  P.y  in  respect  of 
the  said  works  of  the  said  Company,  upon  the  assump- 
tion that,  at  the  time  of  the  said  construction  thereof, 
the  said  C.  D,  and  P.  P.  were  entitled  to  the  said 
alleged  right  of  way,  and  that  the  same  was  obstructed 
and  obliterated  by  such  works  as  mentioned  in  the  said 
notice,  then,  and  in  such  case  only,  they  the  said  jury 
do  assess  the  amount  of  such  compensation  at  the  sum 
of  150/L  Which  said  verdict  I,  the  said  sheriff,  do 
hereby  sign,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

(Signature  of  the  sheriff.) 

**  Which  said  verdict  being  so  as  aforesaid  given  and 
signed :  Now  therefore  I,  the  said  sheriff,  before  whom 
the  said  inquisition  hath  been  holden,  do  hereby,  at 
Birmingham  aforesaid,  on  the  day  and  year  first  afore- 
said, in  pursuance  of  the  statute  in  that  behalf  made  and 
provided,  pronounce  and  give  judgment  upon  the  said 
verdict :  That  the  siud  Charles  DoUman  and  Peter  PUt 
have  not  sustained  any  damage  whatever  by  the  said 
construction  of  the  works  of  the  said  Railway  Company. 

^'  In  witness  whereof,  I"  &c.  (signed  and  sealed  by 
the  sheriff  > 


In  last  Michaelmas  Term  (a). 


Sir  F.  Kelly,  Mellor  and  Bovill  shewed  cause ;  and 
Hugh  HiU  and  Willes  were  heard  in  support  of  the  rule. 


(a)  NonmUr  10,   1853. 
Wightman  and  ErU  Js. 


Before    Lord  Campbdl  C.  J.,    Coltrui^, 
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The  course  of  the  ai]gument  will  fully  appear  from 
the  judgments. 

Cur.  adv.  vutt* 

In  this  Vacation  {February  18th),  there  being  a 
difference  of  opinion  on  the  Bench,  the  following  judg- 
ments were  delivered  seriatim. 
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Erlb  J.  Upon  a  motion  for  a  certiorari  to  remove  an 
inquisition  held  under  The  Lands  Clauses  Consolidation 
Act,  1845  (a),  sect  68,  for  settling  the  amount  of  com- 
pensation that  might  be  due  from  the  Railway  Company 
to  the  landowner  in  respect  of  lands  alleged  to  be  inju- 
riously affected  by  reason  of  an  obstruction  of  a  private 
way  said  to  be  appurtenant  to  the  lands,  the  question 
has  been  raised,  Whether,  on  such 'an  inquisition,  there 
is  jurisdiction  to  try  the  existence  of  such  a  right  of 
way. 

The  landowner  alleges  that  there  is  no  jurisdiction : 
and  he  relies  upon  the  words  of  the  section,  ^Mf  any 
party  shall  be  entitled  to  any  compensation  in  respect 
of  any  lands"  **  injuriously  affected,**  ^*  such  party  may 
have  the**  amount  '^settled  by**  inquisitioiL  These 
words,  he  contends,  import  that  the  title  to  the  compen- 
sation is  a  condition  precedent  to  the  power  to  hold  the 
inquisition ;  and  that,  therefore,  the  injurious  affecting 
described  in  the  claim  must  be  taken  to  be  admitted  as 
the  title  to  that  compensation,  and  the  inquiry  conse- 
quently confined  to  settling  the  amount  which  ought  to 
be  pidd  in  the  event  that  the  claim  of  the  alleged  way 
should  in  a  future  action  be  proved  to  be  true.    And,  in 


Erie  J. 


(a)  Sut.  ^  8c  9  Viet.  e.  18. 
2  Q  2 
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further  support  of  this  constniction,  he  observes  on  the 
inconvenience  (a)  likely  to  arise  from  the  opposite  con- 
struction in  allowing  a  tribunal  to  try  a  right  of  way, 
which  is  supposed  to  be  incompetent  for  that  duty. 

But  I  am  of  opinion  that  upon  this  inquisition  there 
was  jurisdiction  to  try  the  right  of  way,  as  incidental  to 
the  question  of  the  amount  of  compensation  to  be  paid 
for  lands  injuriously  affected. 

Throughout  the  legislation  on  this  subject,  the  title 
to  the  land  is  kept  distinct  from  the  rights  belon^^ng  to 
that  land.  Upon  the  title  depends  the  person  who  is  to 
receive  the  compensation :  upon  the  rights  depends  the 
quantum  of  compensation  to  be  paid. 

With  respect  to  the  title  to  the  land,  provision  is 
made  to  constitute  a  party  litigant  to  meet  the  railway 
company,  and  settle  the  amount  that  is  to  be  paid:  and, 
if  this  party  litigant  represents  parties  who  would  be 
under  disability  from  acting,  or  if  he  turn  out  to  have 
no  valid  title,  the  amount  so  settled  is  to  be  paid  either 
into  Chancery,  or  over  in  such  other  way  that  the 
parties  entitled  shall,  after  their  title  has  been  ascertained 
by  the  proper  tribunals,  receive  their  due.  Then  also, 
in  respect  of  the  amount  to  be  paid,  provision  is  made 
to  enable  the  railway  company  to  settle  speedily  and 
finally  what  that  amount  is,  so  that,  by  paying  it  over 
either  to  the  claimant  or  in  the  statutable  way,  they 
may  become  owners,  and  carry  on  their  works  without 


(a)  As  to  the  weight  of  this  contideratioii,  reference  was  made  in  wrga^ 
ment  to  Regina  ▼.  The  BoMtem  Coumiiee  Railway  Compamy,  2  DowL  N.  S. 
945.  As  to  the  extent  of  discretion  to  be  exercised  by  the  Coart,  in 
granting  a  certiorari,  reference  was  made  to  Begima  t.  The  MameheeUr  ami 
Leede  RaOwag  Company,  9  A.  ^  B,  413.;  and  Regima  t.  The  CommUtee 
Mem  for  the  South  HoOami  Drainage,  9  A,  ^  B,  429. 
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delay  or  doubt ;  that  prompt  and  final  settlement  of  the 
amounty  without  the  risk  of  protracted  litigation,  being 
abo  of  great  importance  for  the  claimant  where  his 
title  is  undisputed,  as  is  forcibly  explained  by  Lord 
Thtro  in  The  EaU  and  West  India  Docks  and  Binning^ 
ham  Junction  Railway  Company  v.  Gattke  {dy 

The  provisions  thus  given  for  settling  the  amount  are 
given  in  detail  in  the  sections  preceding  sect  68  {b)y 
which  relate  to  claims  before  the  land  has  been  taken  or 
injuriously  affected.  If  the  claim  is  under  50£,  it  is  for 
two  justices;  if  above  50£,  it  is  to  be  settled,  either  by 
agreement  if  the  landowner  and  company  can  agree  on 
the  amount;  if  they  cannot,  then  the  landowner  may 
elect  to  proceed  by  arbitradon ;  and,  if  this  is  rejected 
or  foils,  the  amount  must  either  be  setded  by  a  jury  or 
the  amount  claimed  may  be  taken  to  be  the  amount 
due,  if  the  company  refuse  to  hold  an  inquisition  and 
are  found  liable  to  make  some  compensation  in  an 
acdon.  When  the  amount  is  thus  settled  before  the 
taking  or  injurious  affecting,  by  the  way  of  agreement, 
the  landowner  will  of  course  take  into  consideration  all 
the  rights  of  ownership  that  will  be  injuriously  affected, 
whether  ways,  waters,  lights  or  other  advantages.  Among 
these  the  first  and  almost  universal  matter  of  claim  is  on 
account  of  severance,  which  is  the  obstruction  of  the 
previously  existing  power  of  passing  from  one  part  of 
the  estate  to  another.  And  this  power  of  passing  may 
be  either  directly  from  one  field  to  another  of  the  same 
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(a)  3  Maem.  ^  G,  155. 

(6)  As  to  the  incorporation  of  the  preceding  lectioni  in  sect.  68, 
reference  was  made  to  South  EatUm  Railway  Company  ▼.  RiehardaoHj 
in  Excb.  Cb.  {HiL  Vac  1852),  affirming  the  judgment  of  C.  P.  in 
HichardMom  r.  The  South  EaUern  Railway  Cotnpany,  1 1  Com,  B,  154. 
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owner,  or  indirectly  firom  the  one  field  by  m  ri^  rf  w^ 

over  the  land  of  a  third  person  to  the  oilier  fidd:  nd 
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virions  for  settling  the  compensadon  before  the  land  is 
taken  or  injuriously  affected,  there  is  no  expression  to 
prevent  the  jury  from  finding  that  no  compensation  is 
doe.  According  to  these  provbions,  the  claim,  if  dis- 
puted, may  be  affirmed  or  negatived  by  the  jury ;  and, 
if  affirmed  in  whole  or  in  part,  damages  may  be  assessed 
accordingly  in  the  same  manner  as  would  occur  in  an 
action  for  the  same  grievance. 

Thus  a  legal  machinery  is  provided  for  the  settlement 
of  the  amount  of  compensation  in  these  different  modes. 
If  it  is  done  by  agreement,  the  sections  from  6  to  15 
operate :  if  by  justices  or  arbitration,  sections  16  to  37 
apply ;  and,  if  by  a  jury,  sections  38  to  57  apply.  And 
the  machinery,  thus  fully  prepared,  is  frequently  adopted 
by  a  short  reference  in  subsequent  enactments.  Thus 
sections  95  to  98  adopt  it  for  copyhold  lands ;  sections 
99  to  107  adopt  it  for  rights  of  common;  section  124 
adopts  it  for  interests  in  land  which  were  not  known 
when  the  land  was  taken.  And  stat  8  &  9  Vict,  c.  20. 
(The  Railways  Clauses  Consolidation  Act,  1845)  s.  6. 
adopts  it,  by  enacdng  that,  in  exercising  their  powers, 
the  company  shall  be  subject  to  the  provisions  and 
restrictions  contained  in  the  Lands  Clauses  Consolidation 
Act,  and  shall  make  to  all  parties  interested  in  any  lands 
injuriously  affected  full  compensation  for  all  damage 
sustained.  And  sect  68  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  is  a  correlative  enactment  to  that  last 
mentioned,  giving  the  right  to  the  landowner  to  obtain 
fit>m  the  company  compensation  in  all  cases  not  other- 
wise specially  provided  for,  where  lands  have  been 
injuriously  affected  by  reason  of  the  works  of  the  com- 
pany. And  the  words  of  sect  68  are  express  to  adopt 
the  provisions  before  created ;  for,  if  the  claimant  elects 
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to  proceed  by  arbitration^  the  amount  of  compensation 
is  to  be  settled  ^*in  the  manner  therein  provided;"  and,  if 
he  elects  to  have  a  jury,  a  warrant  is  to  issue  to  summon 
a  jury  for  settling  the  same  ^*m  the  manner  herein 
provided ;"  that  is,  in  the  previous  sections. 

In  each  case  the  provision  for  constituting  a  party 
litigant  to  meet  the  company  b  altered  according  to 
the  circumstances.  Thus  for  copyholders  and  lords  of 
manors  the  provision  is  in  analogy  to  that  for  freeholds; 
for  commoners,  a  committee  must  be  appointed  to 
represent  the  body.  And,  as,  when  the  amount  is  to 
be  settled  before  the  land  is  taken  or  injuriously  affected, 
the  company  are  to  take  the  initiative  by  sending  a 
notice  to  the  landowner,  so  when  this  is  to  be  done  after 
the  taking  or  injurious  affecting,  as  is  the  case  under 
sect.  68,  the  landowner  is  to  take  the  initiative  by 
sending  a  claim  to  the  company.  But  in  all  the  cases, 
as  soon  as  the  parties  are  constituted,  and  the  question 
is  raised,  and  the  kind  of  settlement  elected,  the  opera- 
tion of  the  machinery  provided  for  that  kind  of  setde- 
ment  is  the  same.  The  question  depends  on  analogous 
considerations  in  all,  and  is  tried  and  decided  to  the 
same  extent  and  with  the  same  result  in  all.  The  jury, 
on  settling  the  question  of  amount,  are  bound  to  try  all 
questions  incidental  thereto,  such  as  questions  of  rights 
to  ways  or  other  easements ;  while  effect  will  be  given 
to  the  words  '^  if  any  party  shall  be  entided  to  any  com- 
pensation in  respect  of  any  lands"  ^^  injuriously  affected," 
by  holding  that  the  company  may  raise  the  question  of 
the  claimant  being  the  party  so  entitled  in  some  other 
proceedings. 

I,  therefore,  think  that  the  jury,  under  sect.  68,  had 
jurisdiction  on  this  occasion.     The  decisions  have  been 
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in  accordance  with  this  construction.  Thus  it  has  been 
held  that  the  provisions  for  a  special  jury,  and  for  notice 
of  holding  the  inquisition,  and  for  costs,  contained  in 
the  earlier  sections,  are  adopted  by  the  reference  to 
them  in  sect  68,  according  to  the  authorities  cited  by 
Mr.  HiU  in  his  argument  And  it  was  decided,  in 
Begma  ▼•  Lancaster  and  Preston  Railway  Company  (a), 
that  the  jury  might  find  that  no  damage  had  been 
sustained ;  in  other  words,  that  the  lands  had  not  been 
injuriously  affected.  This  decision  has  been  repeatedly 
cited  in  diflPerent  Courts,  uniformly  with  approval ;  and 
it  appears  to  me  to  be  expressly  in  point  for  the  validity 
of  the  verdict  now  under  consideration.  The  claim  for 
compensation  for  injuriously  affecting  land  by  obstruct- 
ing a  way  appurtenant  thereto  b  in  its  nature  a  claim 
for  severance  damage.  The  existence  of  the  way  is 
incidental  to  the  settling  the  amount  of  damage  firom 
the  alleged  obstruction.  The  company  might  shew 
that  it  never  existed,  or  had  been  diverted,  or  passed  in 
another  direction,  where  there  was  a  tunnel  or  a  bridge, 
either  to  negative  or  diminish  the  amount  of  damage 
claimed :  and  the  landowner  might  go  into  evidence  to 
the  opposite  effect  for  a  similar  purpose.  If  the  jury 
may  legitimately  decide  that  there  was  no  damage,  it 
seems  to  me  to  follow  that,  as  incidental  thereto,  they 
might  decide  that  no  way  had  been  obstructed ;  that  is, 
that  the  way  claimed  did  not  exist  This  decision  would 
leave  the  question  of  the  way  unaffected  as  against  all 
other  parties  except  the  railway  company;  and,  as  to 
that  body,  would  only  decide  that  the  compensation  due 
for  the  alleged  obstruction  was  nothing. 
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According  to  this  construction  of  the  section,  the 
inconvenience  of  assessing  damages  subject  to  the  con- 
tingency that  the  claim  should  be  proved  in  an  action, 
and,  in  case  of  failure  to  establish  every  part  of  the 
claim  in  the  action,  assessing  again,  subject  again  to  the 
same  contingency,  would  be  avoided.  AU  questions 
incidental  to  the  amount  of  compensation  would  be 
finally  decided  by  arbitration  or  a  jury ;  while  all  ques- 
tions incidental  to  the  question  of  the  tide  of  the  claimant 
to  receive  that  amount  would  be  for  other  tribunals. 

With  respect  to  the  supposed  inconvenience  of 
referring  to  a  jury,  under  the  guidance  of  the  sherifi^ 
the  trial  of  a  right  to  an  easement,  one  answer  is,  that 
the  right  is  only  tried  as  incidental  to  the  question  of 
damages  for  one  obstruction ;  and  a  further  answer  is,  that 
the  landowner  need  not  refer  it  to  a  jury,  but  may  elect  a 
competent  arbitrator ;  and,  if  he  prefers  a  jury,  he  cannot 
be  heard  to  complain  of  their  incompetency  :  while  the 
company,  if  they  choose  to  run  the  risk  of  being  liable 
for  the  amount  claimed,  may  refuse  to  summon  a  jury ; 
and  then  the  claimant's  action  for  that  amount  would 
ndse  the  question,  whether  the  lands  had  been 
injuriously  affected  at  all,  as  is  mentioned  in  Regina  v. 
Metropolitan  Cornndsnoners  of  Sewers  (a).  And  a 
further  answer  is,  that  the  Legislature  has  expressly 
empowered  die  jury  to  try  all  questions  incidental  to 
the  amount  of  compensation  in  the  earlier  and  detailed 
sections  for  settling  the  amount,  and  also  has  referred  to 
the  same  jury  more  complex  questions  of  law  and  fact 
in  respect  of  manorial  profits  under  section  96,  and  of 
commonable  rights  under  sect.  105.     The  Legislature 
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therefore  saw  no  objection  on  account  of  this  sapposed 
inconvenience. 

This  construction  accords  with  the  result  of  the  cases 
in  Chancery  upon  this  section. 

Lord  CottenhanCs  judgment  in  The  London  and  North 
Western  Railway  Company  v.  Smith  (a)  indirectly  sup- 
ports it  For  he  adopted  the  opposite  construction,  that 
the  jury  in  the  inquisition  were  to  assess  the  amount  of 
compensation  without  trying  any  right,  and  that  the 
right  was  to  be  tried  in  a  subsequent  action ;  and  he 
considered  the  inconvenience  to  be  so  excessive  that 
he  prohibited  by  injunction  a  recourse  to  the  statute  so 
construed. 

Lord  TVtfTo,  in  The  East  and  fVest  India  Docks  and 
Birmingham  Junction  Railway  Company  v.  Gattke  (A), 
directly  supports  it,  holding  that  the  jury  may  try  the 
question  of  right  in  assessing  the  amount  of  compen- 
sation. And  Lord  Cranworth  also. expressly  so  decides 
in  an  elaborate  judgment  in  South  Staffordshire  Railway 
Company  v.  HaU  (c). 

In  the  two  last  cases  it  is  laid  down  that,  if  the  jury 
on  the  inquisition  try  a  question  of  right  over  which  they 
have  no  jurisdiction,  the  company  in  an  action  for  the 
amount  found  by  the  verdict  may  raise  for  trial  that 
same  question  of  right,  and  succeed  if  the  judgment  is  in 
their  favour.  It  seems  to  me  that  this  principle  so  expressed 
is  correct ;  but  it  requires  further  explanation  to  define 
what  questions  are  within  the  jurisdiction  of  the  inqui- 
sition, and  what  are  not  The  distinction,  between 
questions  of  title  to  the  land  and  right  to  easements  and 
advantages  belonging  to  the  land,  b  clear :  and  sect  124 

(a)  1  Maen,  §•  G,  216.  (6)  3  Macn.  jr  G,  155. 

(c)  1  Siwi,  N.  S,  373. 
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of  this  Statute  affords  an  example,  in  providing  com- 
pensation for  the  owner  of  an  estate  or  interest  in  land 
which  was  unknown  when  the  land  was  taken.  In  thb 
case,  if  the  title  to  the  estate  is  disputed  the  question  of 
title  must  be  first  finally  established  by  law  in  favour  of 
the  party  claiming  it:  and,  if  not  disputed,  or  if  estab- 
lished, then  compensation  is  to  be  afterwards  settled  in 
the  manner  before  provided  in  the  Act.  The  statute 
does  not  declare  why  the  trial  of  the  title  should  in  this 
case  precede  the  settlement  of  the  compensation,  and  in 
other  cases  follow  it.  It  may  be  that  the  title  to  an 
unknown  estate  would  be  more  frequently  bad.  But,  be 
that  as  it  may,  the  statute  recognizes  and  provides 
foT  two  different  modes  of  trial  of  the  two  classes  of 
questions,  questions  of  title  to  land  and  questions  of 
amount  of  com[»ensation. 

The  case  of  Chabot  v.  Lord  Morpeth  (a)  is  a  further 
example  of  the  same  distinction.  Upon  the  inquisition 
to  settle  the  compensation  for  the  land  of  the  claimant, 
his  opponent  contended  that  he  had  no  title  to  a  part 
of  that  land,  and  so  reduced  the  amount  of  the  value  of 
the  land  in  question  by  so  much  estate  and  interest  as 
any  other  person  possessed  adverse  to  the  claimant. 
The  Court  says  that  the  jury  <<had  no  materials  for 
making  that  reduction,  or  deciding  whether"  any  other 
claimant  '*had  the  whole  estate  and  interest  in  the 
premises,  or  none  at  alL"  The  jurors'  duty  <'was  to 
estimate  the  value  of  the  property  taken,"  *^  the  person 
in  possession  being  deemed  entitled  to  the  whole  interest 
until  the  contrary  be  shewn  (sect.  45  {b)  ),  and  the  case  of 
doubtful  titles  being  provided  for  (sect  44  {b) )  quite  in- 

(a)  15  Q.  B.  446. 

(b)  Of  tbo  BatUrita  Park  Act,  9  &  10  Vkt,  e.  38. 
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dependentlj  of  the  jary's  assessment.*  Now,  though  this 
judgment  was  in  respect  of  the  Act  for  Battersea  Parkf 
the  distinction  under  it  is  applicable  to  claims  under 
the  Lands  Clauses  Consolidation  Act,  1845  :  and,  if  in 
that  case  the  claimant  Chabot  had  endeavoured  to 
enhance  the  amount  of  compensation  by  alleging  that 
easements  belonged  to  the  land,  according  to  my  under- 
standing of  the  case  the  jury  there  would  have  had 
jurisdiction  to  try  the  right  to  such  easements. 

Between  these  two  classes  of  questions  the  distinction 
is  sufficiently  marked  But  in  the  cases  in  Chancery 
a  distinction  is  noted  between  questions  relating  merely 
to  the  amount  of  compensation  for  injuriously  affecting 
land,  and  questions  relating  to  the  legal  nature  of  the 
damage  to  the  land.  Was  it  such  as  gave  the  claimant 
a  legal  right  to  compensation  for  that  damage?  In 
the  case  before  Lord  Cottenham,  the  question  in  his 
mind  seems  to  have  been  as  to  the  legal  right  to  com- 
pensation where  a  street  in  a  town  had  been  stopped  up, 
at  some  distance  from  the  claimant's  house,  but  to  his 
damage.  Was  the  damage  too  general,  and  was  it  too 
remote  to  give  a  legal  right  to  compensation  7  In  the 
case  before  Lord  Truro,  part  of  the  claim  was  for  im. 
peding  the  access  of  customers  along  a  street  to  a  shop. 
The  doubt  here  might  be  the  same.  In  the  case  before 
Lord  Cranwarth,  part  of  the  claim  was  for  not  putting 
gates  where  a  farm  road  crossed  a  railroad ;  and  for  this 
inconvenience  a  specific  remedy  was  given  in  the  statute. 
And  it  was  said  that  the  claimants  should  pursue  that 
remedy,  and  so  had  no  right  to  compensation. 

It  was  in  respect  of  this  class  of  questions,  when  the 
title  is  admitted  and  the  damage  in  fact  is  admitted,  but 
the  right  to  compensation  for  such  damage  is  denied,  that 
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1 854.       ^^^  two  last  mentioned  Judges  expressed  an  opinion  that. 
The  QuKXN    ^^  ^®  J^T  ^P®"  the  inquisition  tried  them  and  found 
London      ^^"^  ^®  claimant,  and  gave  damages,  still  the  ndlway 
and  North    company  could  raise  them  again  in  an  action  by  the 
Rulway      claimant  for  the  amount  found  by  that  verdict    Accord- 
ing to  this  opinion,  the  finding  of  the  inqubition  against 
the  claimant  upon  any  question  within  this  class  would 
be  final,  but  a  finding  in  his  &vour  upon  it  would  be 
open  to  review  in  an  action.     And  Jx)rd  TVtiro's  obser- 
vations in  fieivour  of  that  right  in  the  railway  company 
will  be  found  worthy  of  attention  when  the  question 
shall  arise. 

But  in  the  present  case  the  question  is  not  raised. 
The  railway  company  admit  the  title  to  the  land,  but 
deny  that  it  has  been  in  fact  injuriously  afiected;  which 
they  have  a  right  to  do,  according  to  Regina  v.  Lancaster 
and  Preston  RailuHxy  Company  (a).  And,  if  in  support 
of  theb:  denial  they  disprove  an  alleged  right  of  way,  or 
any  other  alleged  advantage  in  respect  of  which  the 
claim  for  damages  was  made,  they  are,  as  it  seems  to 
me,  within  the  limits  of  the  jurisdiction  of  an  inquisition 
for  compensation  under  this  statute. 

It  follows  that  in  my  judgment  the  present  rule 
should  be  dischaiged. 


Lord 

CcMipMit  C*  Way 

CokridgeJ., 
WiphtmemJ. 


Coleridge  J.  This  was  a  rule  for  a  certiorari  to 
remove  an  inquisition,  which  had  been  taken  by  the 
sherifi^  of  fFarwichshire  upon  a  claim  of  compensation  in 
respect  of  obstruction  to  a  right  of  way,  which  Messrs. 
Dottman  and  Pitt  insisted  on  as  appurtenant  to  certain 
premises   of  which  they  were   possessed   as  termors. 


(a)  6  Q.  B,  759. 
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The  defendants  denied  their  right  to  the  premises,  the 
existence  of  the  right  of  way,  and  also  disputed  the 
amount,  2300^,  which  Messrs.  Dottman  and  Pitt  claimed 
for  compensation.  The  notice  of  the  claim,  however, 
being  given  under  the  Lands  Clauses  Consolidation  Act, 
1845,  sect  68,  and  a  refusal  to  issue  the  warrant  to  the 
sheriff  involving  the  risk  of  paying  the  whole  amount 
claimed,  should  the  claimants  establish  their  right  to 
any  thing  in  an  action,  the  warrant  was  issued.  Before 
^  y^9  the  claimants,  who  had  to  begin,  after  pro- 
testing against  being  called  on  to  give  evidence  of  any 
thing  but  the  amount  of  damage,  did  in  fact  go  into 
their  whole  case.  The  defendants  met  that  case  by 
evidence.  The  sheriff's  assessor  held  that  the  jury 
were  competent  to  try  all  the  questions,  and  left  them 
to  their  decision.  The  jury  found  in  the  nature  of 
a  special  verdict,  negativing  the  right  of  way,  but 
awarding  contingently  150/.  for  compensation. 

In  shewing  cause,  two  points  were  made :  Ist*  That 
the  assessor's  direction  to  the  jury  was  right,  and  that 
the  jury  was  competent  to  try  the  question  of  title ; 
2d.  That,  even  if  not,  their  verdict  for  150^  might 
stand,  rejecting  the  other  part  as  surplusage. 

This  latter  point  was  not  much  pressed:  and  we  may 
dispose  of  it  first  and  shortly.  It  appears  to  me  that 
there  was  much  in  one  answer  made  by  Mr.  fFilks, 
that  we  cannot  feel  sure  that  the  jury  have  dealt 
with  the  question  of  value  on  the  assumption  that 
there  was  no  right  of  way,  in  fact,  as  they  would  have 
done  if  they  had  taken  for  granted  that  there  was. 
Such  a  question  would  very  probably  present  itself 
to  their  minds  in  a  very  different  way  after  an  inquiry, 
and  a  conclusion  in  their  minds  that  the  claim  was 
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He  QcKEN    ^*^  ^^^^  ^  ^^^"^  neatly  and  without  prejudice.     But, 

▼•  besides  this,  there  are  formal  difficulties  in  the  way  of  so 

ud  NoaxH    dealing  with  the  finding.     The  sheriff  has  given  judg- 

Mlway       ment  upon  the  verdict  as  returned ;  he  has  signed  both 

verdict  and  judgment ;   and   they  are    now   become 

i!*fc  J    ""^^^'^^  °^^  ^^  ^^^^  Court,  nor  within  our  jurisdiction 

O^iifyeJ^    to  amend;  they  are  made  evidence:  and  it^  might  lea4 

to  great  confusion  if  we  were  to  sanction,  the  notiop 

that  any  distinct  findbg  in  fact  is  to  be  popsidened 

merely  as  surplusage  under  such  circumstances  as  thesfu 

This  answer  to  the  rule,  therefore^  cannot  be  sust^ne4{; 

and  it  is  necessary  to  decide  upon  the  main  and  very 

important  question  of  the  extent  of  the  province  of  the 

jury. 

The  68th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Fict  c.  18.,  on  which  the  question 
turns,  commences  in  this  way:  '^If  any  party  shall 
be  entitled  to  any  compensation  in  respect  of  any  lands, 
or  of  any  interest  therein,  which  shall  have  been  taken 
for  or  injuriously  affected  by  the  execution  of  the  works, 
and  for  which  the  promoters  of  the  undertaking  shall 
not  have  made  satisfaction,"  *'  and  if  the  compensation 
claimed  in  such  case  shall  exceed  the  sum  of  fifty 
pounds,  such  party  may  have  the  same  settled  either 
by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall 
think  fit** 

The  person,  then,  who  may  proceed  under  this 
section  is  one  who  is  entitled  to  compensation.  About 
this  there  can  be,  and  we  believe  has  been,  no  question: 
it  must  be  a  condition,  whether  precedent  or  subae- 
quent,  to  his  deriving  any  benefit  from  its  provisions. 
But^this,  being  assumed,  .bears  materially  on  the  inter- 
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pretation  of  that  which  follows.     The  arbitrator  or  the       1854. 

jury  is  to  settle  the  compensation  claimed ;  which  claim  The  Quekm 

18  made  by  one  supposed  to  be  entitled^  and  for  which      London 

compensation,  so  supposed  to  be  due,  the  promoters  ^^^^^^ 

have  not  made  satisfaction.     But,  if  the  complainant      R*»lway 

*  Company. 

be  supposed  to  be  entitled,  as  the  ground  upon  which 
the  reference  has  been  made  to  the  arbitrator  or  the  /r,JJj^(i  j.^ 
writ  issued  to  the  jury,  as  the  proceeding  before  either  5?^/?*^^ 
18  coram  non  judice  supposing  there  be  no  title  in  the 
complainant,  it  would  seem  to  follow  that  neither  the 
one  nor  the  other  is  competent  to  try  that  question  : 
they  are  called  in  because  the  promoters  have  not  made 
satisfaction  (words  significant  in  themselves)  to  a  party 
entitled  to  compensation  for  damage  sustained:  unless 
he  were  entitled,  and  unless  the  satisfaction  due  had 
been  withheld,  it  would  seem  that  they  ought  to  assume 
they  never  would  have  had  the  case  before  them.  But 
for  the  concluding  provision  of  the  section,  to  which 
I  shall  draw  attention  presently,  I  should  have  thought 
little  question  would  have  been  made  on  this :  for  then, 
whenever  the  promoters  disputed  the  title  of  the  com- 
plainant to  any  compensation,  they  would  have  refused 
to  refer,  or  to  go  before  a  jury:  the  complainant  would 
have  applied  to  this  Court  for  a  mandamus,  in  which 
proceeding  that  previous  question  would  have  been 
conclusively  settled.  In  that  case,  we  suppose  that, 
upon  these  same  toordsy  it  never  could  have  been  con- 
tended that  either  arbitrator  or  jury  had  any  jurisdiction 
to  try  whether  the  party  was  entitled.  But  how,  in 
strict  reasoning,  can  the  meaning  of  these  words  be 
altered,  because  in  effect  the  proceeding  by  mandamus 
is  taken  away,  on  the  ground,  we  presume,  that  it  was 
thought  expensive  or  inconvenient,  and  another  mode 

VOL.   III.  2   H  E    &   B. 
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1864.       of  trying  the  same  question  substituted,  which  may  be 
The  Queen    probably  more  expensive  and  more  inconvenient? 

London  ^^  section  goes  on,  first,  providing  for  the  alternative 

*Weotm™    of  arbitration ;  and  here  the  promoters  must  go  before 
^j^way      tiia^  tribunal,  unless  they  are  willing  to  pay  the  amount 
claimed,  and  shall,  within  twenty  one  days  after  notice 
Cm^)bdiC.J.,  received,  enter  into  a  written  agreement  for  that  pur- 
^J'jj^^-*    pose :  and,  secondly,  providing  for  the  other  alternative 
thus :  ^  if  the  party  so  entitled  as  aforesaid  desire  to  have 
such  question  of  compensation  settled  by  jury,'*  he  may 
"give  notice  in  writing  of  such  his  desire  to  the  promoters," 
"stating  such  particulars  as  aforesaid,  and  unless  the 
promoters"  "  be  willing  to  pay  the  amount  of  the  compen- 
sation so  claimed,  and  enter  into  a  written  agreement 
for  that  purpose,  they  shall,  within  twenty  one  days  after 
the  receipt  of  such  notice,  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  same  in  the 
manner  herein  provided*" 

Here  let  us  stop  to  observe  on  the  particulars  to  be 
stated  in  the  notice.  They  are  "  the  nature  of  the " 
claimant's  "interest  in  such  lands  in  respect  of  which  he 
claims  compensation,  and  the  amount  of  the  compensa- 
tion so  claimed."  Whether  "interest"  or  "lands"  be 
the  antecedent  to  the  relative  "  which"  (which  may  be 
doubtful),  nothing  here  points  to  title :  the  "  nature  of 
the  interest"  is  material  as  to  the  question  of  amount, 
and  amount  only. 

Then  the  section  proceeds :  "  and  in  default  thereof" 
(that  is,  if  the  promoters  do  not  issue  their  warranty 
**  they  shall  be  liable  to  pay  to  the  party  so  etttitkd  as 
aforesaid  the  amount  of  compensation  so  claimed,  and 
the  same  may  be  recovered  by  him,  with  costs,  by  action 
in  any  of  the  superior  Courts."    The  section,  then,  is 
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clear  as  to  the  consequences  where  the  promoters  will        1854. 
not    issue   the   writ:    the  claimant  can    then  recover    The Qukkn 
nothing  unless  he  be  entitled ;  that  question,  therefore,       London 
will  then  come  to  be  tried  in  an  action,  with  all  the     *^^^^ 
advantages  of  a  superior  tribunal  and  a  court  of  error ;      J^*^''*^ 
but  the  question  of  amount  is  closed :  if  the  claimant 
establishes  his  title,  the  judgment  must  be  for  the  full  ^j,J^c.  J., 
amount  claimed.     This  would  seem  to  be  a  penalty    S*'*^*'';' 
imposed  for  declining   the  settlement  of  the  amount 
by  the  tribunal  which  the  Legislature  had  given  the 
claimant  his  option  of  having  recourse   to:    and,   so 
viewed^  limiting  the   question  before  the  statutory  tri- 
bunal, the  sheriiTs  jury,  to  the  question  of  amount, 
there  is  nothing  hard  or  unreasonable,  or  contrary  to 
legal  analogies,   in    the   provision :    nothing    is   more 
common  than  for  mere  questions  of  amount  to  be  so 
disposed  of  both  at  common  law  and  by  statute;  but 
the  same  cannot  be  said  if  the  only  alternative  for  the 
promoters  was  to  have  the  question  of  right  and  title 
also  decided  by  that  tribunal. 

In  this  way,  however,  in  the  case  supposed,  of  a 
refusal  to  issue  the  writ,  the  question  of  right  is  decided. 
How  is  it  to  be  decided  if  the  writ  be  issued,  and  the 
jury  are  not  to  entertain  it  ?  The  section,  it  will  be 
observed,  is  silent  as  to  all  particulars  after  the  issuing 
of  the  writ :  and,  if  we  refer  back  to  the  previous  sec- 
tions, from  the  41st  to  the  50th  inclusive,  which  provide 
for  the  proceedings  before  the  same  tribunal  in  respect 
of  the  purchase  and  taking  of  lands,  it  will  be  found  that, 
although  the  verdict  and  judgment  are  made  records, 
they  are  not  made  records  of  any  superior  Court ;  nor 
is  there  any  express  provision  for  any  writ  of  execution 
to  issue  for  enforcing  them.  The  consequence  is,  that 
2  H  2 
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1854.       A"  action  must  be  resorted  to  for  recovering  the  amount: 
The  Queen    ^^^*  assuming  that  the  sheriff's  jury  have  no  jurisdiction 

-   ^'  to  try  the  title  to  compensation,  that  question  will  come 

London  ■'  r  -»  t. 

and  North    in  issue  upon  the  trial  of  that  action ;  and  so  the  question 

Rdlway      of  title  will  ultimately  be  decided  in  this  case  exactly  as 

where  the  writ  has  not  been  issued  at  all,  and  with  all 

I'Oi^       the  same  advantages.     I  agree  with   Lord  Cattenham, 

OJeridgt  J.,  giving  judgment  in  The  London  and  North  Western 
RaUway  Company  v.  Smith  (a),  in  his  remark  that  it  is 
an  inconvenient  and  unreasonable  course  to  try  the 
amount  first  and  the  title  last  I  think  he  points  out 
how  the  Legislature  came  so  to  ordain :  from  the  desire, 
namely,  to  prevent  the  having  recourse  to  mandamus : 
but  the  inconvenience  of  this  proceeding  inverso  ordine 
is  certainly  not  so  great  as  that  of  submitting  the 
question  to  be  tried  by  the  sheriff's  jury  without  a 
competent  direction,  and  with  no  recourse  to  any  Court 
of  Review  or  writ  of  error. 

I  must  now  proceed  to  inquire,  how  far  the  decisions 
which  have  been  made  on  this  section  interfere  with  or 
confirm  the  view  to  which  an  examination  of  the  statute 
alone  has  led  us.  The  point  has  repeatedly  come  in- 
directly before  the  Courts  of  Equity. 

In  the  case  I  have  just  referred  to,  Lord  Cottenham 
restrained  a  party  from  proceeding  under  the  statute 
until  he  had  established  his  right  in  an  action  at  law. 
He  did  not,  in  terms,  decide  whether  the  jury  could  or 
could  not  enter  on  the  question  of  right;  but  he  clearly 
proceeded  on  the  ground  that  their  finding  on  it  would 
not  be  conclusive :  he  treated  them  as  assessing  damages 
only,  tfie  right  to  recover  which,  after  ally  would  have  to  be 

(a)  1  Miun.i  G.  216. 
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eiiaMished  in  an  action  on  the  judgment.     When,  there-        1854. 
fore,  the  title  was  in  dispute,  he  thought  it  was  inequi-    The  Quesn 
table  to  enforce  the  legal  right  to  the  ascertainment  of      London 
the  damages  before  that  had  been  settled,  because  it    *^^£^/™ 
might  be  a  fruitless  litigation,  and  therefore  restrained      J?**^''*^ 
the  claimant.     Though  he  decided  no  more  than  was 
necessary,  nothing  shews   that  he  contemplated  for  a  QjaJj^cJ 
moment  the  sheriff's  jury  entertaining  the  question  of    j^^'^'j^*^' 
title,  which,  upon  his  argument,  if  they  did,  they  could 
conclude  nothing  upon.    So  far,  therefore,  as  his  opinion 
is  pronounced  at  all,  it  agrees  with  the  view  I  have 
taken. 

This  point,  however,  came  to  be  considered  by  Lord 
Truro  in  The  East  and  West  India  Docks  and  Birming- 
ham Junction  Railway  Company  v.  Gattke  {a).  It  was 
not,  however,  necessary  for  the  decision  of  the  case  to 
pronounce  npon  it;  and  the  case  was  decided  upon 
another  point  Nor  do  we  find  that  his  Lordship  any 
where  expresses  a  clear  opinion  that  the  jury  are  com- 
petent to  decide  the  question  of  right  He  says,  indeed, 
that  they  have  repeatedly  decided  questions  upon  the 
construction  of  clauses  in  the  Act  which  have  arisen 
incidentally  and  indirectly  before  them ;  a  power  neces- 
sarily incident  to  the  trial  even  of  the  question  of 
amount,  proving  nothing  as  to  the  extent  of  direct 
jurisdiction ;  and  he  approves  of  the  judgment  of  this 
Court  in  Regina  v.  Lancaster  and  Preston  Junction 
Railway  Company  (A),  in  which  we  upheld  the  finding 
by  a  jury  that  the  claimant  had  sustained  no  damage. 
Bat  we  did  so  on  the  ground,  not  that  the  jury  might 

(a)  3  Macn.  ^  G,  156.  (6)  6  Q.  B.  759, 
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1854.       go  beyond  the  question  of  amount^  but,  in  the  words 
The  Queen    ^^  Lord  Denman,  because  "  the  question,  whether  any 
London      daniage  has  been  sustained  or  not,  is  inseparable  from 
and  North    (jj^  question,  bow  much  damage  has  been  sustained,** 
^"''^y       and,  in  the  words  which  I  then  appear  to  have  used, 
that,  "  though  the  inquiry  may  go  only  to  the  quantum, 
CamMC  J    '^*^  quantum  may  be  nothing."     On  the  other  hand,Tie 
Iftr*^  "j*    ^^°^^^*^^^  *^®  course  he  was  desired  by  the  bill  to  pursue 
with  the   course   prescribed  by  the  statute,  which  he 
describes   thus:   ^^ going   to   a  jury   and   assessing   the 
compensation  and  leaving  the  question  of  Jus  rigfU  to  be 
afterwards  decided^  (a).      This   case   was   followed   in 
order  of  time  by  that  of  South  Staffordshire  Railway 
Company  v.  Hall{b\  in  which  Lord  Cranworth,  then 
Vice  Chancellor,  dissolved  an  injunction  upon  its  autho- 
rity, which  he  had  granted  upon  the  authority  of  The 
London  and  North  Western  Railway  Company  v.  Smith  (c), 
considering  Lord  Truro  to  have,  in  effect,  overruled  it, 
and  acting  of  course  in  accordance  with  the  last  autho- 
rity of  the  Court  of  Appeal.     He  decided  nothing,  but 
acted  as  Judge  of  an  inferior  Court  according  to  the 
decision  of  the  Court  of  Appeal.     It  is  right,  however, 
to  state  that  his  Lordship  expresses  himself,  on  con- 
sideration, dissatisfied  with  Lord  Cottenham's  decision. 

Again,  and  later  in  the  same  year,  came  on  the 
case  of  The  London  and  North  Western  Railway  Com^ 
pony  V.  Bradley  {d\  before  Lord  TVuro,  who  acted 

(a)  These  words  were  read  Irom  20  L.  /.  (  V.  S )  Ch.  p.  223.  The  cor- 
responding  passage  is  in  3  Maen.  ^  G.  1 73.  \  where,  however,  the  particular 
eipression  does  not  occur. 

(h)    I  Sim,  N.  S,  373.  (e)   1  Macn,  Sc  G.  2\6. 

(d)  3  MacH,  &•  G.  336. 
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upon  his  former  decision.     The   Sutton  Harbour  Im-        1^54. 

provement  Company  v.  Hitchens  (cr),  a*  still   later  case.    The  Queen 

before    the    Lords    Justices  Knight  Bruce   and    Lord       iq^uon 

Cranworth^  in  December  1851,  was  cited,  in  which  a     '"f  North 
,    .         ^  '  '  Westebm 

similar   injunction   to   restrain  proceedings   under   the       Kailway 
Statute  was  dissolved  on  appeal. 

I  have  gone  thus  carefully  through  the  authorities  _J^c  j 

cited  from  the  Court  of  Chancery,  because  much  reliance  Coleridge  J., 

,    ^  ^        WightmamJ. 

was  placed  on  them   m   the  argument,   and  from  the 
sincere   respect   which   is  due   to  whatever   falls   from 
Judges  so  distinguished.     But,  in  truth,  they  conclude 
nothing  on  the  very  point  now  to  be  decided.     In  all 
these  cases  the  question  was  one  purely  of  equity.     Has 
the  company  an  equity  which  entitles  it  to  the  inter- 
ference of  the  Court,  to  restrain  the  complainant  from 
pursuing  that  legal  remedy  which  the  statute  has  given 
him?     And  it  is  now  settled,  contrary  to  the  opinion 
of  Lord  Cottenham^  that  it   has  not     He  said:    The 
remedy  was  so  inconvenient  and   oppressive,  that  he 
would  compel  the  complainant  to  establish  his  right  to 
it  by  an  action  at  law  first.     The  answer  has  now  been  : 
Be  it  so;   the  remedy  may  be  inconvenient;  but  the 
statute  has  given  it,  under  the  circumstances,  in  lieu  of 
the  remedy  by  mandamus,  which  it  took  away:  and, 
that  being  so,  where  it  is  boni  fide  pursued  and  not  for 
dishonest  and  oppressive  purposes,  equity  will  not  inter- 
fere to  prevent  a  party  from  having  recourse  to  it     It 
is  true  that  Lord  Cottenham  expressed  an  opinion  that 
the  jury  could  not  meddle  with  the  question  of  title ; 
and  that  aggravated  the  inconvenience  of  the  remedy. 
But  the  Judges  who   have  differed  with  him,  one  of 

(a)   1  De  G.  M.  ^  G.  161.     See  S.  C,  before  Lord  Langdah  M.  R., 
13  Beav,  408. 
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1854.  whom  (Lord   Truro)  seems  to  have  thought  that  the 

TbeQcEEN  J"^y  ™^y  consider  (not  conclusively  determine,  be  it 

LoNixm  observed)  the  question  of  title,  do  not  decide  the  cases 

"wiSmT"  ^^^^  ^^^^  o^  ^l^'s  narrow  ground,  but  on  the  broild 

fUiivra^       ground,  that  the  statutable  remedy,  be  it  more  or  less 
Conpuiy.  •' 

inconvenient,  is  a  legal  right,  with  which  equity  will 

Cnw^^Q  J    ""^  interfere,  unless  there  be  some  other  ground  than 
vr^^*  V    ^^^  necessary  hardship  involved  in  its  mere  use. 

Lord  TVwro's  opinion,  however,  on  which  all  the 
subsequent  cases  turn,  is  entitled  to  much  consideration. 
It  is  founded  on  two  grounds :  first,  that  the  jury  has 
always  considered  questions  upon  the  construction  of 
the  section  arising  incidentally  before  them.  But,  wiUb 
great  respect,  this  practice,  however  well  founded, 
proves  but  little :  wherever  the  inquiry  as  to  the  prin- 
cipal matter  is  within  the  competence  of  any  tribunal^ 
whatever,  incidentally  arising,  bears  upon  that,  must,  ex 
necessitate,  for  the  purposes  of  that  inquiry,  be  within  its 
competence  also.  It  is  in  this  way  that  Courts  of  Common 
Law  occasionally  deal  with  questions  of  Ecclesiastical  or 
Maritime  law,  and  vice  versL  In  this  way  judges  at 
Nisi  prius  sometimes  dispose  of  questions  of  fact:  and 
instances  of  the  same  kind  might  be  multiplied  indefi- 
nitely. When,  therefore,  in  order  to  determine  the  * 
amount,  it  is  necessary  to  settle  whether  this  or  that 
statement  (rf*  a  claim  shews  it  to  be  of  a  kind  which  is 
within  the  section  (and  this  was  the  sort  of  question 
which  occurred  in  several  of  the  equity  cases),  the  jury 
must,  as  well  as  they  can,  with  such  help  as  they  have 
from  the  sheriff  qr  his  assessor,  decide  the  point :  for, 
unless  they  did  so,  they  could  not  ascertain  the  amount 
of  compensation.  Lord  Truro's  second  ground  is:  that 
the  point  has  clearly  been  decided  by  the  Courts  of  law : 
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and  thisy  therefore,  will  bring  us  to  the  examination  of       1854. 
the  cases  relied  on  by  him,  and  in  the  argument  before    The  Qvbsn 
u%  which  is  the  only  remaining  topic  of  inquiry.  Loni>ok 

The  first  of  these  cases,  Regina  v.  The  Eastern  Coun-    'wkmmh" 
/Mf  Railway  Company  (a),  was  a  case  upon  the  return  to     q^^^ 
a  mandamus,  arising  and  decided  long  before  the  passing 
of  the  statute  we  are  now  construing ;  and,  according  to  Q„-p^2c  J 
the  reports  of  it  in  2  Q.  B.  and  11  Law  Journal  {h\    ^^^^'' 
some  points  which  are  noticed  by  Lord  Truro  as  having 
arisen  in  it  do  not  seem  to  have  arisen :  certainly  they 
are  not  noticed  in  the  written  judgments:  if  so,  it  had 
no  bearing  whatever  in  the  present  question.     The  same 
may  be  said  of  Rex  v.  The  Directors  of  the  Bristol  Dock 
Company  (c).      Corrigalv.  The  London  and  Blackwall 
Railway  Company  (d)  was  upon  a  local  Act  prior  to  the 
passing  of  Stat  8  &  9  Vict  e.  18. :  and  it  was  an  action 
upon  the  sheriff's  judgment  after  a  verdict  by  the  com- 
pensation jury :  and,  so  &r  as  it  has  any  bearing  on  the 
present  case,  the  question  arose  on  the  fourth  plea,  in 
which,  by  way  of  invalidating  the  inquisition,  it  was 
alleged  that  evidence  vraa  given  before  the  jury,  not  only 
of  the  loss  in  respect  of  good  will,  tenant's  fixtures  and 
otherwise,  by  the  taking  of  the  dwelling  house,  but  also 
of  loss  sustained  in  respect  of  the  dwelling  house  by 
reason  of  the  construction  of  the  railway ;  whence  it  was 
inferred,  in  argument,  that  the  sum  assessed  by  the  jury 
was  composed  of  damages  given  in  respect  of  both  those 
grounds  of  injury.     The  Court,  however,  thought  that 
the  mere  fact  of  the  evidence  having  been  given  could  not 
affect  the  validity  of  the  verdict;  "/cw,"^ay  they,  *'such 
evidence  may  have  been  given  to  shew  that  the  house  had 

{a)  2  Q.  B.  347.  \h)  \\  L.  J.  (N.  S.)  Q.  B.  66. 

(e)  12  Ea»i,  429.  (d)  5  Man.  ^  Gr.  219. 
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1854.        *««*  deteriorated^  which  was  necessary  to  give  the  jurisdic^ 

The  Queen     ^^^  ^^  ^*^  sheriff  and  jury :''  and,  as  to  the  inference  of 

London       ^*^^*  ^^^^  ^^'^  ^^*^  *'  ^^  excluded  by  the  language  of 

md  NoBTH     the  verdict  itsel£     The  words  which  we  have  cited  from 
Western 

Railway  the  judgment  are  the  only  words  which  bear  on  the 
present  question.  The  Act  (a)  empowered  the  jury 
Q^^^Q  J  "  to  inquire  of,  and  assess,  and  give  a  verdict  for  the 
Merid^  J.,  sum  of  money  to  be  paid  for  the  purchase,"  "  and  also 
the  sum  of  money  to  be  paid  by  way  of  satis&ction"  &c 
^*for  good  will,  improvements,  tenant's  fixtures,  or  for 
any  injury  or  damage  whatsoever."  The  claim  was 
under  both  heads:  but,  as  the  right  to  insist  on  either 
was  founded  on  the  house  having  been  deteriorated  in 
the  course  of  constructing  the  railway,  it  may  be  inferred, 
from  the  words  cited,  that  the  Court  thought  it  a  rele- 
vant subject  of  inquiry  by  the  compensation  jury,  in 
order  to  the  founding  of  their  own  jurisdiction.  To 
this  extent  it  is  adverse  to  our  construction  of  the  statute 
before  us:  but  it  is  a  remark  not  founded  on  any  previous 
argument,  but  on  an  assumption ;  it  was  used  to  meet 
an  objection  of  a  totally  different  kind  from  that  we 
have  been  considering:  and  it  was  quite  unnecessary  to 
make  it ;  for  the  language  of  the  verdict  shewed  that 
the  evidence,  whether  properly  or  improperly  admitted, 
bad  not  been  allowed  to  enter  into  the  calculation  of  the 
damages.  ffiOiams  v.  Jones  (6)  is  upon  another  point ; 
and  Regina  v.  Lancaster  and  Preston  Railway  Com- 
pany (c)  we  have  already  noticed  incidentally.  All  that 
any  member  of  this   Court  there  said  was  upon  the 

(a)  6  &  7  IT.  4.  c  cxxiii.,  local  and  personal,  public,  *'  For  making  a 
railway  from  The  Mimoriu  to  BhckwtUl,  with  branches,  to  be  called  *  The 
Commercial  Railwajr.*  "     See  sect.  22,  in  note  to  5  Man.  ^  G,  231 : 

(b)  13  AT.  4-  IT.  628.  (c)  6  Q.  B.  1.9, 
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power  of  the  jury  to  consider  any  question  which  affected        1854. 

the  quantum  of  damages.  The  Quebn 

These  are  all  the  decisions   at   law  to  which  Lord       lq^jj^j, 

TVuro's  judgment  refers.     But,  in  the  argument  against  *^  North 

the  rule,  the  case  of  Regina  v.  Metropolitan  Commissioners       Railway 

•  Companj. 

of  Sewers  (a)  was  referred  to :  but  that  case,  so  far  as  it 

is  relevant,  supports  the  rule  :  it  was  decided,  however,  on   ^    ^^^  , 

'       ^"^  '  '  Campbell  C.  J., 

the  special  words  of  the  Act  there  under  consideration,     Coleridge  J., 

.  ,  WightmoM  J. 

which,  in  terms,  limited  the  functions  of  the  jury  to 
questions  upon  amount  only  (A). 

On  the  other  hand,  Chabot  v.  Lord  Morpeth  (c)  was 
referred  to,  which,  although  not  on  the  same  statute, 
nor  precisely  in  point,  contains  observations  from 
the  Bench  which  favour  the  argument  of  the  present 
complainant. 

The  result  of  the  whole  examination  appears  to  be, 
that  the  question  now  to  be  determined  has  never  yet 
received  direct  and  considered  decision. 

As  before  intimated,  we  think  that  the  words  of  the 
section,  as  well  as  the  justice  and  convenience  of  the 
case,  are  against  the  course  taken  upon  this  inquisition. 
It  is  admitted  that  the  sheriff's  jury  cannot  conclusively 
determine  the  question  of  title :  that  in  itself  is  an  ar- 
giqpent  against  their  entering  upon  it  at  all,  on  the 
ground  of  delay  and  expense.  It  must  be  admitted, 
also,  that,  even  for  a  preliminary  and  inconclusive  trial, 
they  are  an  unsatisfactory  tribunal,  and  their  decision 
additionally  objectionable,  because  no  error  in  the  di- 
rection given  to  them,  nor  any  mistake,  or  even  per- 
verseness,  in  their  finding  can  be  reviewed,  as  in  a  trial 

(a)  \  E,^  B.  694. 

(6)  It  was  saggested,  in  argument,  that  the  power  of  the  jury  to  inquire 
into  title  was  assumed  in  Regina  v.  Great  Northern  Railway  Cijmpany^ 
14  Q.  ^.25. 

(c)  15  Q    B,  146. 
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The  Qdeen 

▼. 

London 

and  North 

Western 

Railway 

Compaoy. 

Lord 

aiJiip6e//C.J^ 

Coleridge  J  , 

Ifipkimttu  J. 


at  Nisi  Prius.  Experience,  moreover,  shews  that  an 
inconclusive  preliminary  inquiry  is  very  often  not  merely 
useless,  but  has  a  tendency  to  interfere  injuriously  with 
the  conduct  and  result  of  the  second  and  conclusive 
inquiry.  The  question  once  examined  and  found  upon 
does  not  come  before  the  jury  on  the  second  trial 
perfectly  free  from  prejudice.  y  • 

Upon  all  these  grounds  I  think  the  rule  to  remove 
the  inquisition  should  be  made  absolute. 

Lord  Campbell^  who  has  read  this  judgment,  desires 
me  to  express  his  concurrence;  and  he  states  that  be 
takes  the  same  view  as  I  have  done  of  the  case  of  Begina 
y.  Lancaster  and  Preston  Railway  Company  (a). 

My  brother  Wightman  also  concurs  in  this  judgment. 

Rule  absolute. 


The  inquisition,  verdict  and  judgment  having  been 
returned  (&),  Hugh  Hilly  in  Easter  Term  1854,  obtained  a 
rule  calling  on  the  Company  to  shew  cause  why  they 
should  not  be  quashed:  and,  in  the  same  Term  {Majf 
6th,  before  Lord  Campbell  C.  J.,  Wightman  and  Cromp- 
ton  Js.).,  Sir  F.  Kelly  appeared  on  behalf  of  the  Com- 
pany, and  Hugh  Hill  in  support  of  the  rule,  which  was 
made  absolute  without  discussion.  /" 


(a)  6  Q.  B,  759. 

(5)  The  warrant,  also,  was  retnmed.  Bat  Hugh  BiB,  in  Triniiy  Term 
1B54  (7th  June),  moved  that  the  warrant  should  he  taken  off  the  files  of 
the  Court,  and  remitted  to  the  sheriff  of  Warwiekthire,  on  an  affidavit 
stating  that  the  claimants  had  requured  the  sheriff  to  execute  the  warrant  by 
summoning  a  jury,  and  that  the  sheriff  had  answered  that  he  had  returned 
the  warrant  with  the  inquisition  &c  The  Court  (Lord  Campbell  C  J,, 
Erie  and  Cnmptom  Js.)  made  the  order  as  prayed  for. 
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The  Queen  against  The  Justices  of  Wobcester- 

SHIBE. 

TTUGH  HILL^  in  last  Michaelmas  Term,  obtained  a  Two  justices 
rule    Nisi  for   a    mandamus    to   the  justices  of  tipcat*, ^der 
Worcestershire^  commanding  them  to  enter  continuances  "^\f  *5o., 
in  the  matter  of  the  enrolment  of  a  certi6cate,  under  the  fof  the  diversion 

'  of  a  highway. 

hands  of  two  justices  in  and  for  JVorcester.  that  they  had  The  certificate 

•*  .  sUted  that  the 

▼iewed  a  highway  proposed  to  be  diverted,  and  to  hear  justices  had  on 

the  application 

an  appeal  agamst  the  same.  of  the  surveyor 

The  affidavits  set  out  as  an  exhibit  the  certificate  of  ways  viewed 
the  two  justices.     It  commenced  by  reciting  that,  on  propo'^d'to^be 
the  application  of  the  surveyors  of  the  highways  in  the  ^IiTdid  00^* 
township  of  Upper  Swinford  in  the  parish  of  Old  Swin-  ^^^^^^^^ 
ford,  they  had.  viewed  certain  highways  for  foot  pas-  authorised  to 
sengers,  described  in  the  certificate,  and  also  a  proposed  plication.    On 

appeal,  by  a 
new  highway,   which  Richard  Hickman   was   desirous  party  in- 

should  be  established  in  lieu  of  part  of  the  highways,  Sessions  held 

before  described,  in  a  manner  described  in  the  certifi-  tad  on  this 

cate;  and,  after  stating,  in  substance,  a  compliance  with  ^""d  to" 

the  directions  contained  in  stat  5  8i  6  W.  4.  c.  50.  s.  85.,  {JJcn  *"**  ^"'" 

the  two  justices  certified  that  they  had  viewed  the  pro-  ,  A  ^^]^  ^"* 
"  »/  k  having  been 

posed  diversion,  and  that  the  proposed   highway  was  obtained  for  a 

,    ,    "  mandamus  to 

more  commodious  for  the  public  than  the  existing  one.  enter  con. 

_,^  tinuances  and 

The  certificate  was  lodged  with  the  Clerk  of  the  Peace,  hear  the 

appeal : 
Held  :  that  the  appellate  jurisdiction,  given  to  the  Sessions  by  stat  5  &  6  W.  4.  e,  50., 
was  not  limited  to  the  points  mentioned  in  sect.  89,  but  was  general ;  and  that  consequently 
the  Sessions  had  jurisdiction  to  entertain  the  question  whether  the  certificate  was  good  or 
bad  ;  but  that,  having  exercised  their  jurisdictMU,  mandamus  did  not  lie,  even  if  they  wero 
wronff. 

Held,  also,  that  the  certificate  was  defective,  as  not  shewing  that  the  preliminaries  neces- 
sary to  give  the  two  justices  jurisdiction  to  certify  had  been  complied  with. 
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19Si.  Sodee  of  appal  to  die  Qoartpr  S  mii^  wm  gmn,  bj 
a  pgiMWi  wiio  oooadocd  c^mse^i  jgjti^^cQ :  in  unt 
Dodoe  of  appeal  vac  djght  gRxiQ&  of  appedL  Serial 
of  these  veic  on  die  mens:  bat  the  ScyKins  decwied 
ooljoQ  the  fint;  vhkh  W9§:  •^  Thai  the  said  mrifiraip 
m  defeuite  and  fattd  upon  the  fMx  thereof  tiwaiHr  it 
ooiits  to  state  that  the  sazreroR^  at  vhase  request  it  ii 
alleged  the  said  justices  viewed  the  higtivmrs  soo^it  to 
be  direrted,  had  first  dulj  obcaioed  the  consent  of  the 
inhahitants  of  the  said  pan^  in  Testrr  assemhledy  to 
the  proposed  diTerting  of  the  said  h^«mjs»  after  a 
notice  in  writings  fiom  the  partr  desnxis  of  direrting 
the  same,  reqaiiing  the  said  smreTocs  to  cooTene  a 
meeting  for  the  pcnpose  of  obcaining  soch  consent,  or 
that  the  said  sorreTors  were  at  the  time  of  their  said 
request  to  riew  in  possesKoo  o(  and  acting  onder,  an 
onler  in  writing  of  the  diainnan  of  a  meetii^  of 
the  said  inhabitants  in  Tcstrr  assembled.^  When  the 
appeal  came  on  before  the  Quarter  Sessions  this  objec- 
tion was  taken,  and  argned ;  and  the  Quarter  Sessions^ 
being  of  opinion  that  the  certificate  was  insufficient, 
refised  to  hear  the  case  fitrther,  or  to  enter  on  its 
merits. 

Selfe  and  H,  J.  Hodgson,  in  last  Hilary  Temiy  shewed 
cause  (ay  This  being  a  rule  for  a  mandamus*  it  is  imma- 
terial whether  the  Session^  have  decided  rightly  or 
wron^j,  if  they  have  in  fact  exercised  their  jurisdiction; 
Begina  v.  Bkmshard  {b).  [Lord  CampUU  C.  J.  It 
8ai^x»ng  a  peremptory  mandamus  awarded,  the  justices 

(a)  Jmamrj  26th.     BeSore  Lord  CamfMl  C.  J.,  C<oliTid^.  Wi^htmmm 
•md  Erie  Ji, 

(6;  13  Q.  ^.318. 
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woald  be  required,  in  obedience  to  it,  to  decide  on  the        1854. 

very  point  on  which   they  have   akeady  decided,   the  The  Queen 

mandamus  will  not  lie.    On  the  first  day  of  this  term  (a)  j^^^^  ^f 

we  refused  a  rule  Nisi  in  the  nature  of  a  mandamus,  Wobckstkr- 

SHIRK. 

because  it  was,  in  effect,  to  order  the  justices  to  adjudi- 
cate in  a  particular  way.]  The  cases  are  uniform  to  the 
effect  that,  if  the  decbion  is  wrong,  there  may  be  a  re- 
medy by  appeal  or  by  writ  of  error,  but  that  the  remedy 
by  mandamus  is  applicable  only  where  there  has  been 
a  declining  to  exercise  jurisdiction.  [Lord  Campbell 
C.  J.  Do  you  go  so  far  as  to  say  that  any  bona  fide 
decision  on  the  form  of  the  certificate  must  be  an 
exercising  of  jurisdiction?  Suppose,  to  test  the  prin- 
ciple, that  the  Sessions  had  decided  that  the  certificate 
was  bad  because  the  letters  "  i "  were  not  dotted,  or  on 
some  such  frivolous  objection.]  It  may  be  a  necessary 
qualification,  that  the  ground  of  decision  be  one  which 
may  reasonably  be  entertained.  Perhaps,  in  an  ex- 
treme case,  it  would  be  held  that  such  a  decision 
as  that  suggested  could  not  be  a  judicial  decision.  In 
the  present  case  the  decision  was  right.  Wherever 
an  authority  is  limited,  the  proceedings  roust  shew  on 
the   face   of  them   that  the   act   done  was  within  the 

(ii )  Wednesday  January  11  th,  1 854.  Regina  v.  Justicet  of  BruioL 
Sir  A  J.  E.  Cockbum,  Attorney  General,  moved  for  a  rule,  in  lieu  of  a 
mandamus,  under  stat.  1 1  &  12  Vict,  c.  44.,  calling  on  the  justices  of  Bristol 
to  shew  cause  why  they  should  not  commit  and  punish  a  person  of  the  name 
of  King.  The  justices  had  refused  to  convict  him,  under  the  erroneous 
impression  that  the  Act  under  which  the  information  was  laid  had  been 
repealed.  [Lord  Campbell  C.  J.  Stat.  11  &  12  Vict  c.  44.  ».  6.  sub- 
stituted  a  rule  for  a  mandamus,  but  gave  no  jurisdiction  to  this  Court  to 
interfere  where  they  could  not  do  so  by  mandamus  However  erroneous 
the  decision  maj  have  been,  the  justices  have  heard  and  determined  the 
matter ;  and  we  have  no  power  to  interfere.  ] 

Per  Curiam  (Lord  Campbell  C.  J.,  Coleridge,  Wightman  and  CromptonJs.), 

Rule  refused. 
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1854.  authority ;  Christie  v.  Unwin  (a).  Here  the  authority 
The  Queen  '^  given  by  stat  5  &  6  W.  A.  c.  50.  sects.  84  to  92. 
Justices  of  B^for®  that  Act,  the  jurisdiction  to  divert  a  highway 
^^mK^^'  was  by  an  order  under  stat.  55  G.  3.  c.  68.  s.  2.  It  was 
held  that  an  order  under  that  statute  was  bad  unless 
it  shewed  that  the  provisions  of  that  Act  had  been 
complied  with ;  Regina  v.  Jones  (i).  The  present 
Highway  Act,  5  &  6  W.  4.  c.  50.,  repeals  stat  55  G.  3. 
c.  68.,  and  by  sect.  84  enacts  that,  *'  when  the  inhabitants 
in  vestry  assembled  shall  deem  it  expedient  that  any 
highway  should  be  stopped  up,  diverted,  or  turned, 
either  entirely  or  reserving  a  bridleway  or  footway  along 
the  whole  or  any  part  or  parts  thereof,  the  chfurman  of 
such  meeting  shall,  by  an  order  in  writing,  direct  the 
surveyor  to  apply  to  two  justices  to  view  the  same,  and 
shall  authorize  him  to  pay  all  the  expences  attending 
such  view,  and  the  stopping  up,  diverting,  or  turning 
such  highway,  either  entirely  or  subject  to  such  reserva- 
tion as  aforesaid,  out  of  the  money  received  by  him  for 
the  purposes  of  this  Act:  Provided  nevertheless,  that 
if  any  other  party  shall  be  desirous  of  stopping  up, 
diverting,  or  turning  any  highway  as  aforesaid,  he  shall, 
by  a  notice  in  writing,  require  the  surveyor  to  give 
notice  to  the  churchwardens  to  assemble  the  inhabitants 
in  vestry,  and  to  submit  to  them  the  wish  of  such 
person  ;  and  if  such  inhabitants  shall  agree  to  the 
proposal,  the  said  surveyor  shall  apply  to  the  justices 
as  last  aforesaid  for  the  purposes  aforesaid  ;  and  in 
such  case  the  expences  aforesaid  shall  be  paid  to  such 
surveyor  by  the  said  party,  or  be  recoverable  in  the 
same  manner  as  any  forfeiture  is  recoverable  under  this 

(«)  1 1  ^.  §•  E,  373.  (6;   12  A.  $•  E.  684. 
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jJLct;: and. the  said  surveyor  is  hereby  required  to  make        1854. 

oqcb  application  as  aforesaid."^      And  sect.  85  enacts     The  Quesn 

tjhat,  **  when  it  shall  appear  upon  such  view  of  such  two     justkis  of 

justiees  of  the  peace,  made  at  the  request  of  the  said    ^^^y^J**" 

purveyor  as  aforesaid^  that  any  public  highway  may  be 

.div/srt^d  or  tnmedi  either  entirely  .or  subject  as  aforesaid, 

so.  Mai  ^o  make  the  same  nearer  or  more  commodious  to 

the  public^"  they  shall  direct  notices  to  be  given,  and 

J^i^ke  a  certificate   which  .  shall    be   lodged   with  the 

Quarter  Sessions,  and,. after  four  weeks,  shall   be  ea- 

rollad  in  the  records  of  the  Quarter  Session3.     Sect*  88 

gives  an  appeal  to  the  Quarter  Sessions  by  any  party 

aggrieved ;  and  sect.  91  provides  that,  if  there,  is  no 

appeal,  or  if  it  is  dismissed,  the  Quarter  Sessions  shall 

make  an   order  for  diverting  the  road,  and  that  "  the 

proceedings  thereupon  shall  be  binding  and  conclusive 

on  all  persons  whomsoever."    The  first  step  in  the  whole 

of  this  machinery  is  to  have  a  parish  meeting,  and  an 

order  from  the  chairman  of  that  meeting  to  the  surveyor. 

And  there  is  good  reason  for  this,  as  the  parish  will  be 

liable,  under  sect  92,  to  the  repair  of  the  new  highway ; 

and  it  may  well  be  that  the  new  highway  may  be  nearer 

and  more  commodious  for  the  public,  and  yet  the  repairs 

of  the  new  highway  be  so  much  more  costly  than  those 

of  the  old  one  that  the  interests  of  the  parish  require 

that  the  deviation  should  not  take  place.     The  provision 

requiring  that  the  vestry  should  originate  the  proceedings 

before  a  highway  shall  be  diverted  seems  inserted  for  the 

same  reason  as  the  proviso,  in  sect.  23,  requiring  that 

the  vestry  shall   be  consulted  before  a  new  highway  is 

dedicated  to  the  public  so  as  to  cast  the  burthen  of 

repairing  it  on  the  parish. 

VOL.  m.  2  I  B.  &  B. 
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1854.  Hugh  BtU,  Huddleston  and  J.  J.  Powell  in  support 

The  Queen  ^^  ^^^  rule.  The  decision  was  on  a  matter  which  formed 
Justice*  of  °^  P®^  ^f  '^®  legdX  merits.  In  Regina  v.  Stacey  (a), 
^°8Hu«.^*"  ^^^^  ^^^  Sessions  had  erroneously,  on  a  technical  ob- 
jection, annulled  a  certificate  of  the  barrister  appointed 
to  certify  the  rules  of  Friendly  Societies,  the  order  of 
Sessions  was  removed  into  this  Court  by  certiorari,  and 
a  rule  to  quash  it  discharged:  but  Patteson  J.  said: 
*^  In  substance  the  Sessions  treated  the  matter  as  a  mere 
nullity,  and  therefore  did  not  go  into  the  merits  of  the 
appeal.  The  respondents  should  have  applied  for  a 
mandamus  to  hear  the  appeal."  [Lord  Campbell  C.  J. 
I  have  great  respect  for  the  opinion  of  that  learned 
Judge:  but,  if  he  did  say  that  a  mandamus  would  lie 
in  that  case,  I  cannot  agree  with  him.  But  I  doubt 
whether  he  did  say  it ;  for  in  the  report  of  the  same 
case  in  the  QueeiCs  Bench  Reports  no  such  dictum 
appears  (A).]  The  Sessions  have  no  jurisdiction  in 
such  an  appeal  as  this,  to  enquire  into  the  form  of  the 
certificate.  Their  duties  are  defined  by  sect.  89,  which 
enacts  that  ^*  in  case  of  such  appeal  the  Justices  at  the 
said  Quarter  Sessions  shall,  for  the  purpose  of  deter- 
mining whether  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  public,  or  whether  the 
public  highway  so  intended  to  be  stopped  up,  either 
entirely  or  subject  as  aforesaid,  is  unnecessary,  or 
whether  the  said   parties  appealing  would  be  injured 

(«)  19  L,  J.  N,  S,  M.  a  177;   S.  C.  14  Q.  B.  789. 

(fr)  According  to  the  note  made  at  the  time  for  the  QMeen*t  Bench 
Meports,  the  learned  Judge  does  not  appear  to  have  expressed  any  opinion 
that  a  mandamos  would  lie,  but  to  have  suggested  to  the  counsel :  *•  if,  as 
you  aay,  the  Sessions  have  not  heard  the  appeal,  you  should  have  applied 
for  a  mandamus,  not  for  a  certiorari. " 
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or  aggrieved,  impanel  a  jury  of  twelve    disinterested        1854. 
men  out  of  the  persons  returned  to  serve  as  jurymen    xhe  Queen 
at  such   Quarter   Sessions;    and  if,  after  hearing  the     jugJcesof 
evidence  produced  before  them,  the  said   jury   shall   ^^^f^^ 
return  a  verdict  that  the  proposed  new  highway  is  nearer 
or  more  commodious  to  the  public,  or  that  the  public 
highway  so  intended  to  be  stopped  up,  either  entirely 
or  subject  as  aforesaid,  is  unnecessary,  or  that  the  party 
appealing  would  not  be  injured  or  aggrieved,  then  the 
said  Court  of  Quarter  Sessions  shall  dismiss  such  appeal, 
and  make  the  order  herein  mentioned  for  diverting  and 
turning  and  stopping  up  such  highway  either  entirely 
or  subject  as  aforesaid,  or  for  diverting  turning,  and 
stopping  up  of  such  old  highway,"  "  or  for  stopping  up 
such  unnecessary  highway  either  entirely  or  subject  as 
aforesaid ;  but  if  the  said  jury  shall  return  a  verdict  that 
the  proposed  new  highway  is  not  nearer  or  not  more 
commodious  to  the  public,  or  that  the  highway  so  in- 
tended to  be  stopped  up,  either  entirely  or  subject  as 
aforesaid,  is  not  unnecessary,  or  that  the  party  appealing 
would  be  injured  or  aggrieved,  then  the  said  court  of 
quarter  sessions  shall  allow  such  appeal,  and  shall  not 
make  such  order  as  aforesaid."    This  limits  the  jurisdic- 
tion on  appeal  to  an  inquiry  into  those  points,  and  no 
others,     \_Coleridffe  J.     If  the  vestry  had  ordered  the 
surveyor  not  to  go  on,  and  he  notwithstanding  did  go 
on,  there  must  surely  be  some  mode  of  stopping  him.] 
Probably ;  but  not  by  appeal,  which  is  not  of  common 
right,  but  only  the  creature  of  the  Act.     Perhaps  the 
remedy  would  be  by  quashing  the  order  as  made  without 
jurisdiction.      The  proceedings  of  the  two  justices  are 
regulated  by  sect.  85.     They  are  to  act  when  requested 
by  the  surveyor;    but  they  have  no  power  to  inquire 
2  I  2 
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1854.  whether  he  has  been  duly  authorized;  and  the  certificate 
The  Queen  °^®^  ^^^  shew  anything  on  the  face  of  it  into  which  the 
justices  could  not  enquire  ;  Taylor  v.  Clemson  (a). 
[Lord  Campbell  C.  J.  It  is  impossible  to  contend  that 
the  objection  is  so  clearly  wrong  and  frivolous  that  we 
should  say  it  could  not  be  the  subject  of  judicial  decision. 
The  case  is  therefore  reduced  to  the  question.  Whether 
the  Sessions  have  jurisdiction  to  enquire  into  the  validity 
of  the  certificate,  or  their  appellate  jurisdiction  is  limited : 
which  is  a  question  of  difficulty  and  importance.] 

Cur.  adv.  vult. 


Coleridge  J.,  in  this  Vacation  {Fehruary  18),  de- 
livered judgment 

This  was  a  rule  for  a  mandamus  to  the  justices  of  the 
peace  for  the  county  of  Worcester  to  hear  and  determine 
an  appeal  against  the  enrolment  by  them  of  a  certificate 
by  two  justices  of  the  peace,  for  the  diversion  of  a  high- 
way and  the  stopping  up  of  the  old  road.  Upon  cause 
shewn,  it  appeared  that  the  appeal  had  been  called  on, 
and  the  appellants  had  proceeded  to  point  out  objections 
apparent  on  the  face  of  the  certificate.  The  Court  had 
entertained  these  objections,  heard  arguments  on  both 
sides,  decided  in  favour  of  the  appellants  on  one,  and 
refused  thereupon  to  proceed  any  further  towards  the 
enrolment.  We  had  no  doubt,  upon  the  argument,  that 
the  decision  of  the  Court  upon  this  objection  was 
correct,  and  that  the  point  on  which  it  arose  was  a 
substantial  one,  disposing  of  the  appeal  on  its  legal 
merits.     Nor  was  this  matter  in  the  end  very  seriously 

(a)  11  C7.  ^  F.  610.,  affirming  the  judgment  of  the  Ezchequor  Chamber 
in  Tl^/or  ▼.  Ckmtfm,  2  Q.  B,  978.  See  also  OwtUr  ▼.  Cbo*e,  13  Q.  B. 
M3. 
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contested  :  but  it  was  very  strongly  urged  that,  since  the        1854. 
passing  of  stat.  5  &  6  W.  A.  c.  50.  (the  general  highway  "tuTqoekn 
Act),  the  Sessions  had  no  jurisdiction  to  inquire  into     jusJ^of 
defects  on  the  face  of  the  certificate;  that  the  certificate   ^^^^^^^ 
was  merely  an  instrument  by  which  the  question  upon 
the  merits  in  point  of  fact  was  brought  before  the  Court ; 
and  that,  when  so  brought,  the  certificate  had  done  its 
work  :  that  then  the  jurisdiction  of  the  Quarter  Sessions 
was  original,  and    not   appellate,  and   limited   to  the 
trying  by  a  jury  of  the  three  questions  stated  in  the 
89th  section  of   the    Act     We    have   considered   this 
matter,  and  are  of  opinion  that  there  is  no  foundation 
tor  the  argument. 

The  provisions  now  in  force  for  the  stopping  up, 
diverting  or  turning  highways  are  contained  in  the 
84th  and  seven  following  sections.  After  the  two  view- 
ing justices  have  been  properly  set  in  motion,  and  after 
they  have  given  the  notices,  had  the  view,  and  satisfied 
themselves  upon  certain  points  stated  in  the  85th  sec- 
tion, they  are,  by  that  section,  required  to  make  a 
certificate ;  and  the  Legislature  has  minutely  and  anx« 
iously  specified,  in  that  section,  what  particulars  that 
certificate  is  to  contain,  what  facts  it  is  to  state,  what 
conclusions  of  the  justices,  and  the  reasons  for  them, 
and  with  what  proof  of  preliminary  notices  and  what 
plan  it  is  to  be  accompanied.  This  certificate  is  to  be 
lodged  with  the  clerk  of  the  peace  for  inspection  during 
a  limited  period,  and,  after  certain  preliminaries,  is  to  be 
ultimately  enrolled. 

In  its  form,  this  instrument  at  this  stage  purports  to 
be  a  certificate  rather  than  an  order:  yet  in  the  following 
section,  and  before  the  Sessions  have  done  any  act  in 
regard  to  it,  it  is  called  *^  order  or  certificate ;''  and,  in 
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1864.  ^  following  sections,  these  terms  seemed  to  be  used 

TbtQirxxM  iodiflTerently  in  speaking  of  it ;  and  this  may  have  grown 

ll^ ^  out  of  its  somewhat  anomalous  character:  it  is  an  order 


WomcuTEB-  in  the  sense  of  its  being  the  subject  of  an  appeal;  unless 
appealed  against  by  any  one  who  thinks  that  he  should 
be  aggrieved,  if  what  it  recommends,  rather  than  orders, 
to  be  done  should  be  carried  into  effect,  that  recom- 
mendation will  be  carried  into  effect  by  a  substantive 
order  of  sessions;  it  is  no  order  in  terms  if  not  appealed 
against ;  but  it  will  be  made  the  strict  foundation  of  a 
subsequent  order.  This  distinction  however  of  terms  is 
immaterial ;  for  it  is  clear  that  an  appeal  is  given  against 
it  whatever  it  may  be.  Sect  87  speaks  of  what  the 
Court  may  do  in  the  way  of  partial  or  entire  amfirma" 
tian,  "  in  the  event  of  ant/  appeal  being  brought  against 
the  whole  or  any  part  or  parts"  of  it.  Sect  88  expressly 
gives  an  appeal.  Sect.  90  provides  for  the  costs  of  the 
appeal.  Sect  91  directs  what  shall  be  done  in  case 
there  be  no  appeal ;  and  sect.  89,  the  consideration  of 
which  we  have  purposely  reserved,  introduces  for  the 
first  time  certain  new  provisions  in  case  of  appeal.  It 
is  idle  therefore  to  talk  of  the  jurisdiction  of  sessions  not 
being  appellate :  the  only  question  can  be,  What  are  the 
limits  of  the  appellate  jurisdiction  ? 

This  turns  upon  two  points.  First,  it  is  said  that  the 
words  of  sect  89  limit  the  action  of  the  justices  at  ses- 
sions to  the  trying  certain  questions  by  a  jury:  second, 
that  no  inference  can  be  allowed,  even  if  these  words 
are  not  in  themselves  exclusive,  to  raise  an  appellate 
power  beyond  them.  The  words  are  these :  "  in  case  of 
such  appeal  the  justices  at  the  said  Quarter  Sessions 
shall,  for  the  purpose  of  determining  whether  the  pro- 
posed new  highway  is  nearer  or  more  commodious  to 
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the  public,  or  whether  the  public  highway  so  intended        1854. 
to  be  stopped  up,  either  entirely  or  subject  as  aforesaid,    The  Queen 
is  unnecessary,  or  whether   the   said    party  appealing      j^^7*     ^ 
would  be  injured  or  aggrieved,  impanel  a  jury."    The    Worcester- 
jury  so  impanelled  is  to  find  upon  these  questions  of 
fact ;  and,  according  to  their  finding,  the  justices  are  to 
allow  or  disallow  the  appeal.     These  words  it  is  clear 
are  not  in  terms  exclusive ;  nor  do  they  embrace  all  the 
supposable  cases  in  which  serious  objections  may  exist 
to   the  confirmation  of  the  certificate ;   in    terms   the 
Legislature  does  not  say.  Let  a  jury  be  impanelled  to 
determine   the   appeal;   but,  Let   it  be  impanelled   to 
determine  certain  questions  of  fact :  those  were  questions 
which,  under  the  previous   highway  Acts,  the  justices 
themselves,  as  judges  both  of  law  and  fact,  were  accus- 
tomed to  determine ;  and,  in  a  great  majority  of  cases, 
upon  these  questions  the  fate  of  the  appeal  will  depend ; 
and  these  questions  will  be  the  last  that  will  come  into 
discussion ;  the  trial  of  them  supposes  all  other  questions 
decided  in  favour  of  the  certificate ;  for  both  reasons  the 
section  goes  on  to  say  that,  according  to  the  finding  on 
these,  the  judgment  of  the  sessions  shall  be.     The  words 
then  not  being  in  terms  exclusive,  nor  in  themselves 
embracing,  as  we  shall   presently  see,  all  the   matters 
upon  which  questions  may  arise  fit  to  be  settled,  before 
the  certificate  be  confirmed,  the  second  question  arises 
upon  the  inference  as  to  the  extent  of  the  appellate 
jurisdiction.     It  is  undoubtedly  true  that  appeals  firom 
the  orders  of  an  inferior  statutory  jurisdiction  do  not 
arise  except  by  statutory  provision,  and,  if  not  created 
by  express  affirmative  language,  can  only  arise  by  an 
inference  absolutely  necessarj^  and  where  language  is 
used  which  is  tantamount  to  express  enaclment:  but. 
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1854.        where  an  appeal  is  clearly  given  from  an  order  involving 
The  Queen    ^^^stions  of  law  and  fact  to  a  court  competent  to  decide 
»iu8tice8  of     ^^^  questions,  and  there  are  no  words  which  restrwi 
WoRCEBTEJi-    the   appellate  jurisdiction,  we   are   not   aware  of  any 
principle  of  law,  or  any  decision,  which  prevents  the 
party  aggrieved  from    having    his    remedy  by  appeal, 
where  the  grievance  is  matter  of  law,  more  than  where 
it  is  matter  of  fact     It  is  obvious  that,  even  if  such  order 
were  removable  into  this  court  by  certiorari,  it  would 
be  very  inconvenient  that  a  party  having  two  grounds 
of  complaint  should  be  driven  to  seek  his  remedy  in 
two  courts,  when    one    might    administer    both ;   and 
when,  as  here  by  sect.  107,  the  certiorari  is  taken  away, 
the  principle  contended  for,  if  it  prev^led,  would  deprive 
him  of  all  remedy  for  what  might  yet  be  a  very  serious 
grievance.     Stat.  55  G.  3.  c.  68.,  vfhich  gave  and  regu- 
lated the  appeal  before  slat.  5  &  6  fF.  4.  c.  50.  passed, 
used  the  most  general  terms  (a);  it  authorized  any  person 
aggrieved  ^'  to  make  his  complaint  by  appeal ;"  and,  this 
appeal   being  to  a  court  which  was  judge  of  law  and 
fact,  it  was  always  considered  that  it  was  an  appeal  to  its 
whole  jurisdiction.     Such  indeed  must  be  the  meaning 
of  any  general  appeal ;  whatever  the  court  is  competent 
to  consider,  the  party  aggrieved  may  present  to  it  for 
consideration.     Here  an  appeal  is  certainly  given.     The 
words  of  sect  89,  on  which  reliance  was  placed,  we  have 
expressed  our  opinion  not  to  be  exclusive ;  and  there- 
fore the  conclusion  would  follow  that  the  powers  of  the 
court  of  appeal  extend  to  the  whole  matter  alleged  by 
way  of  grievance. 

There  remains  however  to  be  mentioned  a  part  of  the 

(a)  Sect.  3. 
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entire  subject  which  was  not  brought  before  us  upon        1854. 

the  alignment,  but  which  appears  to  us  to  be  conclusive  The  Qomn 

as  to  the  proper  construction  of  the  statute.     The  cer-  j^^^^ 

tificate,  as  we  have  before  stated,  must  contain  certain  ^orceste*- 

BHI&E. 

Statements,  and  be  accompanied  with  a  plan  of  a  certain 
kind,  and  proof  of  certain  facts:  in  the  case  oi  Regina 
V.  The  Newmarket  Railway  Company  (a)  we  pointed 
out  the  important  purposes  which  the  Legislature  in- 
tended to  secure  by  this  provision.  This  certificate, 
when  lodged  with  the  clerk  of  the  peace  in  order  to 
inspection  and  subsequent  enrolment,  may  be  either 
appealed  against  or  not.  If  the  latter,  sect  91  of  the 
statute  comes  into  operation,  and  the  justices  at  sessions 
must  make  their  order  for  diverting  or  stopping  up  as 
the  case  may  be.  But  they  can  have  no  other  materials 
on  which  to  frame  their  order  than  the  certificate.  What 
are  they  to  do  if,  upon  the  face  of  it,  it  be  so  defective 
as  to  give  them  no  certain  information  ?  What,  if  the 
plan  does  not  contain  the  requisite  measurements? 
What,  if  the  proof  does  not  shew  proper  notices  given  ? 
If  they  still  make  an  order  upon  it,  as  it  is,  they  must 
proceed  by  guess  work,  without  being  sure  that  they 
are  doing  what  the  justices  certified  as  proper  to  be 
done,  or  that  the  parties  interested  have  had  the  proper 
notice.  If  they  hear  evidence,  and  seek  to  supply  the 
defect,  they  cannot  still  be  sure  whether  they  are 
carrying  into  efi^ect  the  thing  originally  intended  to  be 
certified,  or  some  other  thing  by  which  some  party 
interested  may  be  aggrieved,  and  against  which,  if  he 
had  had  the  statutory  opportunity,  he  would  have 
appealed.     These  consequences  are  so  serious,  that  we 

(a)   15  Q.  B.  702. 
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1854.        conclude  that  it  is  the  duty  of  the  sessions,  where  there 
The  Queen    '^  °^  appeal,  to  be  satisfied  that  the  certificate  comes 
JugticMof     ^^^^  them  correct  on  its  face,  and  accompanied  by 
WoECEBTER-   plan  g^d  proof,  such  as  the  statute  requires.     Unless 
this  be  done,  neither  the  public,  nor  interested  indi- 
viduals,  will    have    the   protection   which    the   statute 
intended. 

But,  if  this  be  the  duty  of  the  justices  at  sessions  and 
within  their  competence,  when  there  is  no  appeal,  how 
can  it  be  maintained  that,  when  there  is  an  appeal,  it  is 
less  a  part  of  their  duty,  and  not  within  their  com- 
petence, to  decide  upon  the  very  same  questions  if 
presented  to  them  by  the  appellant.  It  must  be  trusted 
to  the  court  to  determine  what  apparent  defects  are 
merely  formal  and  no  grievance,  and  what  are  sub- 
stantial ;  but,  assuming  the  certificate  to  be  substantially 
defective,  it  seems  to  us  that  all  the  reasons  apply  why 
the  court  should  refuse  to  confirm  it  on  appeal,  as  would 
prevent  it  from  making  an  order  on  it  where  there  is 
none.  The  certificate  must  be  supposed  to  contain  the 
mind  of  the  two  viewing  justices,  who  have  framed  it; 
if  it  omits  to  state  any  substantial  matter,  on  which  the 
statute  requires  them  to  express  a  judgment,  the  quarter 
sessiops,  whose  whole  jurisdiction  depends  on  the  cer- 
tificate, cannot  know  that  they  have  ever  considered  it, 
or,  if  they  have,  that  in  the  order  which  they  shall 
make  they  will  be  carrying  out  what  it  was  intended 
to  recommend. 

We  are  of  opinion  therefore  that  the  Quarter  Sessions 
have  in  the  present  case  exercised  a  lawful  power,  and 
exercised  it  properly;  and  that  the  rule  ought  to  be 
discharged. 

Rule  discharged. 
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The  South  Eastern  Railway  Company,  Appel- 
lants, against  The  Churchwardens  and  Over- 
seers of  the  Poor  of  the  Parish  of  Dorking, 
Respondents. 


NOTICES  having  been  given  of  appeal  against  two  The  ander- 
1  n       1  1.   n     i.    1  /.I  .1     taking  of  the 

several  rates  for  the  relief  of  the  poor  of  the  parish  r,  nulway 
of  Dorking^  a  case  was,  by  order  of  a  Judge  and  con-  imderaYAct' 
sent,  stated  for  the  opinion  of  this  Court.     The  material  °ej  to*the*)?.°B. 
parts  of  the  case  were  as  follows,  ^^wmVor 

1000  years ; 
and  the  S,  E. 
Company  entered  and  occupied  the  line  under  the  lease.     By  a  subsequent  Act,  the  two 
Companies  were  amalgamated ;  and,  in  lieu  of  the  rent  formerly  paid  to  the  R,  Company,  the 
shareholders  became  entitled  to  annuities,  equivalent  in  amount  to  the  rent,  chargeable  on 
the  funds  of  the  amalgamated  Company,  of  which  the  R,  line  now  became  a  brancn. 

Two  rates  were  made  by  the  overseers  of  the  parish  of  D.  on  the  S.  E.  Company  as 
occupiers  of  a  portion  of  the  R»  line  which  passed  through  that  parish.  One  was  made 
during  the  time  that  the  R,  line  was  the  property  of  a  separate  Company,  but  occupied  by 
the  S.  E.  Company  as  tenants  under  the  lease.  The  other  was  made  aner  the  amalffamation. 
Notice  of  appeal  was  given  against  each ;  and  a  case  was  stated  for  the  opinion  of  this  Court 
The  first  question  for  the  Court  was,  in  substance.  Whether  the  rent,  durin|^  the  period 
when  the  line  was  on  lease,  and  the  amount  of  the  annuities  paid  for  the  hue  after  the 
amalgamation,  were  the  proper  criterion  of  the  rateable  value  of  the  branch  line. 

Held,  by  the  whole  Court,  that  they  were  not  the  criterion  of  the  rateable  value,  which  - 
depended  upon  the  present  annual  value  of  the  property  occupied,  and  might  be  more  or  less 
than  the  sum  which  the  parties  had  agreed  to  give  for  it. 

The  case  stated  that  traffic  was  brought  by  the  R.  line  on  the  main  line  of  the  S.  E. 
Company,  and  profit  was  thus  obtained  by  the  S.  E.  Company  fix)m  the  R.  line,  as  a  feeder 
to  the  main  line  of  the  Company  :  and  it  was  found,  as  a  ract,  that,  if  the  R.  line  was  in  the 
market,  it  would  be  an  object  of  competition  between  the  S.  E,  line  and  rival  companies, 
and  the  rent  would,  in  fact,  be  enhanced  by  such  competition.  The  second  and  thira  ques- 
tions for  the  Court  were,  in  substance.  Whether  these  matters  should  be  taken  into  accoimt 
in  estimating  the  rateable  value  of  the  part  of  the  R,  line  within  tlie  parish  of  D.,  or  whether 
the  rateable  value  should  be  calculated  solely  on  the  profits  of  the  Hoe  itself.     On  this  : 

Held,  by  Lord  Campbell  C.  J.,  Coleridge  J.  and  Crompton  J.,  that  both  these  matters  were 
to  be  taken  into  account,  inasmuch  as,  though  lying  out  of  the  parish  of  Z).,  they  enhanced 
the  value  of  the  occupation  of  the  portion  of  the  Tine  in  i>.,  and,  though  there  might  be 
much  difficulty  in  calculating  the  result,  the  Sessions  were  to  find  it  as  nearly  as  they 
could. 

Erie  J.  dissenting,  and  holding  that  the  enhanced  earnings  on  the  parts  of  the  line  of  the 
S,  E.  Company  out  of  the  parish  of  D,  were  to  be  rated  in  the  parishes  where  these  parts 
were  situate,  and  not  in  the  parish  of  Z).,  and  that  the  only  Question  was,  what  was  the  rent 
which  would  now  be  given  for  the  occupation  of  the  part  of  the  line  in  7>. 
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*^  The  South  Eastern  Raihoay  Company  was  established 
and  incorporated  under  that  name  by  stat  6  &  7  W,  A. 
c,  Ixxv.  (a). 

"  The  Eeadinffy  Guildford  8f  Reigate  Railway  Cam-' 
party  were  incorporated  under  that  title  by  The  Readingy 
Guildford  and  Reigate  Railway  Act,  1846  (9  &  10  Vict 
c,  clzzi.  (b)\  and  were  thereby  authorized  to  make  a 
railway  from  7%«  Great  Western  Railway  at  or  near  the 
Reading  station  of  such  railway  in  Berkshire^  to  join 
The  South  Eastern  Railway  in  the  parish  of  Reigate 
in  Surrey.  The  same  statute  enacts  that  it  shall  be 
lawful  for  The  Reading,  Guildford  8f  Reigate  Railway 
Company  to  demise  or  lease  The  Reading,  Guildford 
^  Reigate  Railway  to  The  South  Eastern  Railuyay  Com' 
pany  for  such  term,  and  upon  such  conditions,  as 
shall  be  or  shall  have  been  agreed  upon  between  the 
said  Companies,  and  to  carry  into  effect  any  arrange* 
ment,  not  inconsistent  with  any  of  the  provisions  there- 
inbefore contained,  that  shall  be  or  shall  have  been 
agreed  upon  between  the  said  Companies,  subject 
to  the  provision  next  thereinafter  contained,  which 
is  to  the  effect  that  The  Reading,  Guildford  ff  Reigate 
Company  should  proceed  with  the  construction  of  the 
entire  line  from  Reading  to  Reigate,  so  that  the  same 
should  be  completed  within  the  time  limited  by  the  Act, 
and  that  it  should  not  be  lawful  for  them  to  enter 
into  any  agreement  with  The  South  Eastern  Railway 
Company  for  the  abandonment  of  any  portion  thereof. 

"  By  articles  of  agreement,  under  the  respective  com- 


(tt)  Local  and  personal,  public :  "  For  making  a  railway  from  The 
London  and  Croydon  Railway  to  Dover ^  to  be  called  The  South  Easttrn 
Railway.'* 

(6)  Local  and  personal,  public :  "  For  making  a  railway  from  Reading 
to  Guildford  Ka^  Reigate.*' 
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mon  seals  of  the  said  Companies,  made  11th  May  1847> 
it  was  agreed  between  the  said  Companies  that  The 
Beading y  Guildford  ^  ^Reigate  Railway  Company  should 
grant  to  The  South  Eastern  Railway  Company  a  lease  at  a 
rent  equal  to  5/.  IO5.  per  cent  per  annum  on  the  capital 
raised  and  to  be  raised  by  The  Reading^  Guildford  ^ 
Reigate  Railway  Company^  not  exceeding  600,000i, 
without  any  participation  in  profits  by  the  said  last 
mentioned  Company ;  by  way  of  commutation"  for 
4/.  lOs.  per  cent.,  and  half  profits  as  previously  agreed 
for ;  "  and  that  the  portion  of  the  line  between  Dorking 
and  Reigate  should  be  included  in  the  said  lease ;  and 
also  that,  when  The  Reading,  Guildford  8f  Reigate  Rail* 
way  Company  should  have  made  the  said  Reading, 
Guildford  Sf  Reigate  line,  they  should  grant,  and  77ie 
South  Eastern  Railway  Company  should  accept,  a  lease 
thereof  for  1000  years  on  the  terms  in  such  agreement 
mentioned. 

"The  Reading,  Guildford  §•  Reigate  line  was  com- 
pleted, and  opened  for  traflSc  throughout,  from  Reigate  to 
Reading,  before  15th  March  1850,  on  which  day  a  lease 
was  granted  by  7%«  Reading,  Guildford  §•  Reigate  Rail- 
way Company  to  T^e  South  Eastern  Railway  Company, 
for  the  terra  of  1000  years,  at  the  yearly  rent  of  33,000/. 
clear  of  all  rates  and  charges  except  income  tax.  The 
lease  also  provided  that  ITie  South  Eastern  Railway 
Company  should  pay  interest,  not  exceeding  4/.  per 
cent  per  annum,  on  a  bond  debt  of  200,000/.  incurred 
in  making  the  Reading,  Guildford  8f  Reigate  line,  which 
interest  amounts  to  the  sum  of  SOOOi  a  year.  The 
South  Eastern  Railway  Company  are  bound  by  the 
lease  to  keep  the  line  in  repair.  When  the  lease  was 
granted    The    South   Eastern    Railway    Company  were 
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1854.  bound  by  the  agreement  of  11th  May  1847  to  take  the 

South  lease." 
^aSwmy  "  ^*^  Reading,  GvildfardSf  Reigate  Railway  mentioned 

Company  j^  ^^  ^^  \q^^  forms  a  junction  with  The  South  Eastern 


•  «^  Rtdhoay  at  RedhxU  in  the  parish  of  Reigate  in  the  county 
of  Surrey,  and  runs  thence  to  Reading  in  the  county  of 
Berks;  but  it  does  not  form  a  junction  with  TTie  Great 
Western  Railway. 

"  The  Reading,  Guildford  8f  Reigate  line  is  worked  by 
The  South  Eastern  Railway  Company,  in  connection 
with  the  main  line  firom  London  to  Dover,  and  the 
branches  connected  therewith ;  imd  The  South  Eastern 
Railway  Company  are  the  sole  occupiers  of  the  whole 
of  the  said  lines,  on  which  they  carry  on,  exclusively,  a 
business  as  carriers  of  passengers  and  goods. 

"There  are  46  miles  of  railway  between  the  junction 
at  RedhiU  and  Reading,  but  only  40  miles  of  this  rail-  ' 
way  are  demised  by  the  lease;  6  miles  of  the  line 
between  Guildford  and  Ash  belonging  to  The  South 
Western  Company,  to  the  use  of  which  The  South  Eastern 
Railway  Company  are  entitled  on  payment  of  toll,  pur- 
suant to  an  agreement  of  The  Reading,  Guildford  tf 
Reigate  Company  and  The  South  Western  Railway 
Company, 

"  The  Reading,  Guildford  and  Reigate  line,  leased  to 
The  South  Eastern  Railway  Company,  passed,  for  a 
length  of  341  chains,  through  the  parish  of  Dorking 
in  the  county  of  Surrey. 

"  By  a  rate  for  the  relief  of  the  poor  of  the  said  parish 
of  Dorking  made  on  the  6th  day  of  December,  1849, 
The  South  Eastern  Railway  Company  were  assessed, 
as  occupiers  of  the  portion  of  the  said  railway  in  Dorking 
parish,  at  a  rateable  value  2,228/L  2^.  6d.;  and  the  rate 
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demanded  of  Tlie  South  Eastern  Railway  Company  on         1854. 
that  assessment  amounts  to  222/.  I65.  3c?.     For  the  pur-       south 
poses  of  this  case,  the  said  rate  is  to  be  taken  as  made       RSlwmy 
after  the  date  of  the  said  lease,  The  South  Eastern  Rail-      Comp^J 
toay  Company  not  disputing  that  they  were  equally  liable    <>▼«"««"  ^ 
at  the  time  of  the  making  of  the  said  rate,  as  if  the  said 
lease  had  been  then  made." 

The  case  then  shewed  that  notice  of  appeal  against 
this  rate  was  given  by  The  South  Eastern  Railway 
Comj)any^  and  proceeded : 

"The  respondents  had  in  and  by  the  hereinbefore 
mentioned  rate  assessed  TTie  South  Eastern  Railway  Com- 
pany  in  respect  of  the  said  portion  of  their  railway  in  the 
parish  of  Dorkinffy  upon  a  valuation  founded  upon  the 
said  rqpt  of  41,000/.,  paid  by  the  said  Company,  under 
the  said  lease,  for  the  Reading ^  Guildford  8f  Reigate  line : 
and,  if  the  said  rent  is  the  proper  criterion  of  the  rate- 
able value,  then  the  said  assessment  of  222/.  I65.  3d.  is 
correct. 

"  The  gross  earnings  of  The  South  Eastern  Railway 
Company  on  the  Reading^  Guildford  8f  Reigate  line, 
less  the  proper  deductions,  did  not,  in  the  year  for  which 
the  rate  was  made,  amount  to  41,000/.,  less  the  statutory 
deductions  under  the  parochial  assessment  Act.  The 
Reading,  Guildford  8f  Reigate  line  brought  a  great  deal  of 
additional  traffic  to  the  main  line  of  The  South  Eastern 
Railway  Company:  and  the  latter  Company  thus  derived 
benefit  from  the  Reading,  Guildford  8f  Reigate  line,  as  a 
feeder  to  the  main  line,  in  respect  of  traffic  conveyed 
upon  that  line.  The  Reading,  Guildford  8f  Reigate  line, 
if  in  the  market,  might  be  an  object  of  competition  in 
consequence  of  the  spirit  of  rivalry  existing  between 
The  South  Eastern  Railway  Company  and  other  railway 
companies,  the  traffic  on  the  main  lines  of  which  would 
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be  increased  by  the  possession  and  controul  of  the 
Reading^  Guildford  §•  Reigate  line. 

"  By  'The  South  Eastern  and  Reading,  Guildford  Sf 
Reigate  railways  amalgamation  Act,  1852'  (15  &  16  Vict, 
c.  ciii.  (a)),  it  was,  in  sect.  3,  enacted  that,  *  from  and  after 
the  passing  of  this  Act  the  Reading  Company  shall  be 
dissolved,  and  subject  to  the  powers  and  provisions  of 
this  Act,  all  the  undertaking,  estates,  property,  and  eflPects 
whatsoever  of  that  Company,  already  demised  to  ITie 
South  Eastern  Company,  and  all  the  capital,  and  all 
other  the  property  and  effects,  and  all  the  estates  rights 
and  interests,  powers,  authorities,  and  privileges,  both  at 
law  and  in  equity,  and  otherwise  howsoever,  of  the 
Reading  Company,  shall  respectively  remain  and  be 
transferred  to  and  vested  in  The  South  Eastern^  Com- 
pany absolutely  and  for  ever,  and  shall  be  deemed  part 
of  the  original  undertaking  of  that  company.' 

**  And,  by  sect.  27  of  the  same  Act,  *  from  and  after  the 
passing  of  this  Act  the  whole  of  the  undertaking  of  The 
South  Eastern  Company  shall  be  charged  with  the  pay- 
ment to  the  shareholders  in  the  Reading  Company,  their 
successors,  executors,  administrators,  and  assigns,  of 
40,000  perpetual  annuities  of  II.  Os.  6d.  each  (making 
the  aggregate  perpetual  annuity  of  41,000Z.)  by  way  of 
commutation  for  the  yearly  rent  and  other  yearly  sums 
payable  under  the  recited  lease  by  The  South  Eastern 
Company  to  or  for  the  bene6t  of  the  Reading  Company.' 

"  By  another  rate  for  the  relief  of  the  poor  of  the  said 
parish  of  Dorking,  after  the  passing  of  the  said  last  men- 


(a)  Local  and  personal,  public :  '*  For  merging  the  undertaking  of 
Tk«  Reading,  Gmildjord,  and  Reigate  Railway  Company  in  the  under^ 
taking  of  Tie  South  Eattem  Railway  Company;  for  the  dissolution  of 
Tike  Reading,  Guildford,  and  Riigate  Railway  Company,  and  for  other 
pnrposes.** 


XVn.  VICTORIA. 


497 


lioned  Act,  on  12th  November  1852,  The  South  Eastern 
Railway  Company  are  assessed  as  occupiers  of  the  said 
railway  in  Z>0r Aitz^ parish  at  a  rateable  value  of  5040Z.  10^. ; 
and  the  rate  claimed  of  The  South  Eastern  Railway 
Company  on  that  assessment  amounts  to  4202.  Os.  lOd" 

The  South  Eastern  Railway  Company  duly  appealed 
against  the  last  mentioned  rate. 

**  The  whole  of  the  facts  and  circumstances,  previously 
stated  as  to  the  first  mentioned  rate,  are  applicable  to 
the  case  of  the  last  mentioned  rate,  with  the  exception 
of  the  lease,  which  is  applicable  only  to  the  said  first 
mentioned  rate,  and  the  said  last  mentioned  Act  of  Par- 
liament is  applicable  only  to  the  last  mentioned  rate. 

"  The  questions  for  the  opinion  of  the  Court  are : 

"First.  Whether  the  appellants  are  properly  assessed 
in  the  said  rate  of  the  6th  of  December  1849  at  the  sum 
of  222Z.  I6s.  3d.,  and  in  the  said  rate  of  the  12th  of 
November,  1852,  at  the  sum  of  4202.  Os.  lOd. 

'*  Second.  Whether  the  appellants  are  liable  to  be 
assessed  in  respect  only  of  the  net  profit  derived  firom 
the  traffic  passing  through  Dorking,  irrespective  of  any 
rent  paid  by  the  Company  and  the  value  of  the  Reading, 
Guildford  ^  Reigate  line  as  increasing  the  traffic  on  the 
main  line. 

**  Third.  Whether  the  respondents  are  entitled  to  take 
into  consideration,  in  their  assessment,  the  value  of  the 
line  to  the  appellants  as  an  integral  part  of  T?ie  South 
Eastern  Railway,  in  addition  to  the  net  profit  as  derived 
fix>m  the  traffic  passing  through  the  parish  of  Dorking. 

"  If  the  Court  should  be  of  opinion  that  the  rent  under 
the  lease  is  the  proper  criterion  of  the  rateable  value  as 
regards  the  first  mentioned  assessment,  made  during  the 
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1854.        existeDce  of  the  lease,  then  the  assessment  is  to  be  con- 
firmed. 


South 

^*Uwr*'  *'  ^^  ^^^  Court  should  be  of  a  different  opinion,  then  the 

Compuiy      matter  is  to  go  back  to  the  Quarter  Sessions,  or  an  arbitra* 


▼. 


Ovenaen  of    tor  to  be  appomted  by  counsel  on  both  sides,  to  determme 
Dorking.        ,  ^  .  /.       .         .  i     i 

the  proper  amount  of  assessment  m  conformity  with  the 

opinion  of  the  Court  upon  the  2d  and  3d  questions; 

and  the  rate  is  to  be  amended  accordingly. 

**  If  the  Court  should  be  of  opinion  that,  as  regards  the 
last  mentioned  assessment,  either  the  rent  reserved 
under  tde  said  lease  (notwithstanding  such  rent  had 
ceased  before  the  making  of  such  last  mentioned 
assessment)  or  the  annuity  payable  under  the  said 
last  mentioned  Act  of  parliament  is  the  proper  cri- 
terion of  the  rateable  value,  then  the  same  is  to  stand 
confirmed. 

If  the  Court  should  be  of  a  different  opinion,  then 
the  same  course  is  to  be  taken  as  with  respect  to  the 
first  rate." 

The  case,  was  argued  in  last  Trinity  term  (a),  by 
Pashley  for  the  respondents,  and  fViUes  for  the  appel- 
lants. The  arguments  and  authorities  are  so  fully 
considered  in  the  judgments  as  to  render  any  further 
report  unnecessary. 

Cur,  adv.  vulL 

In  thb  Vacation  {February  18th),  there  being  a  differ- 
ence of  opinion  on  the  Bench,  the  Judges  delivered 
separate  judgments. 

Crompton  J.        Crompton  J.    The  first  question  is:  Whether  the  two 
assessments  in  question  are  proper:  and  it  is  stated  that 

(a)  Jnm  8tb,  1853. 
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they  are  to  be  regarded  as  proper,  and  are  to  be  con-        1854. 
firmed,  if  the  rent  as  to  the  first  rate,  or  the  rent  or 
annuity  as  to  the  second,  is  the  proper  criterion  of  the 
rateable  value. 

I  understand  by  the  question,  as  explained  by  this 
statement,  that  we  are  to  say.  Whether,  in  our  judgment, 
these  assessments  were  properly  made  by  taking  the  CrotupiomJ, 
rent,  before  the  statute  of  amalgamation,  or  the  rent  or 
annuity,  after  that  Act,  as  the  sole  criterion  from  which  . 
the  assessment  is  to  be  made:  and  I  am  of  opinion  that 
it  can  by  no  means  be  so  considered. 

Even  as  to  the  first  rate,  where  the  smaller  line  has 
not  become  a  portion  of  the  other,  the  rent  can  only  be 
taken  as  matter  of  evidence  of  the  rateable  value,  or  of 
the  rent  at  which  it  might  be  expected  to  be  let,  under 
the  Parochial  Assessment  Act;  and  all  the  circumstances 
under  which  that  rent  may  at  first  have  been  given,  or 
which  may  have  subsequently  affected  the  value  of  the 
portion  of  the  line,  must  be  taken  into  account,  so  as  to 
see  what  would  be  the  rent  that  might  be  expected  to 
be  got  from  it  at  the  time  when  the  assessment  is  made. 
Under  neither  of  the  rates  can  the  rent  or  annuity  be 
taken  to  be  the  sole  criterion  from  which  the  assessable 
value  can  be  arithmetically  deduced. 

I  therefore  answer  the  first  question,  as  explained  by 
the  subsequent  matter,  by  saying  that,  in  my  opinion, 
these  assessments  are  not  to  be  confirmed. 

Secondly :  I  think  that,  in  strictness,  the  value  of  the 
branch,  as  a  feeder,  is  to  be  taken  into  account  in  as- 
certaining the  rateable  value.  It  is  profit  derived  from 
the  occupation  of  the  land;  and  it  seems  to  me  im- 
possible to  say  that  the  value  to  the  persons  willing  to 
take  the  line,  or  the  rent  likely  to  be  got  from  them, 
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would  not  be  increased  by  the  advantage  of  this  line  to, 
and  fix)in  its  being  a  feeder  of,  the  larger  railway.  The 
value  of  the  land  in  the  parish  is  increased  and  enhanced 
by  its  being  useful  as  increasing  the  profit  that  may  be 
made  in  another  place:  and  I  think  that  the  rateable 
value  within  the  parish  may  clearly  be  enhanced  by 
matters  in  another  parish. 

It  is  true  that  in  the  mode  of  taking  the  account  of 
the  earnings  in  the  parish  and  of  the  deductions  to  be 
made,  according  to  the  mode  mentioned  in  the  recent 
cases  of  Regina  v.  Great  Western  Railway  Company  (a), 
no  item  is  mentioned  for  the  value  in  respect  of  being  a 
feeder  to  the  main  line :  and  it  may  be  diflScult,  and  often 
not  worth  while,  to  introduce  this  new  element  into  the 
account:  but,  on  principle,  the  rateable  value,  according 
to  the  rule  in  the  Parochial  Assessment  Act,  seems  to  me 
affected  by  the  value  of  the  line  in  the  particular  parish 
as  a  feeder  of  the  main  line.  I  answer  the  second  ques- 
tion, therefore,  in  the  negative. 

And,  as  I  suppose  that  the  third  question  refers  to 
the  value  of  the  branch  line  as  a  feeder,  no  other  pecu- 
liar value  than  as  a  feeder  being  suggested,  the  third 
question  seems  in  effect  another  way  of  putting  the 
second;  and  I  answer  it  in  the  affirmative:  that  the 
respondents  are  entitled,  in  making  their  assessment,  to 
take  into  consideration  the  value  as  a  feeder  to  the  main 
line. 


Erie  J,  Ert^  J.     In  this  case  I  consider  the  material  facts 

to  be,  that  one  rate  was  made  while  The  Reading  and 
Reigate  Railioay  was  under  lease,  and  the  other  after  it 
was  amalgamated  with  The  South  Eastern  Railway:  and 
the  material  questions  to  be :  What  is  the  principle  for 
(o)   15  Q.  ^.379,1085. 
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asccrtaiDing  the  rateable  value  of  the  portion  of  the 
line  in  the  parish  of  Dorking  for  each  rate ;  the  parish 
contending  that  the  rent  of  41,0002.,  paid  at  the  time 
of  the  first  rate,  and  the  annuity  of  41,0002.,  paid  since 
the  amalgamation,  should  be  taken  as  the  rateable  value  Ovemew  of 
of  the  whole  line  to  be  apportioned  among  the  different 
parishes;  the  railway  contending  that  the  net  earnings 
of  the  portion  of  the  line  in  the  parish  should  be  taken 
as  the  rateable  value.  As  the  rate  since  the  amalgama- 
tion is  the  most  important,  being  the  guide  for  future 
rates,  I  take  that  first. 

By  the  amalgamation  the  Reading  and  Beigate  line, 
which  was  a  feeder,  has  become  part  of  the  SotUh 
Eastern  line,  as  much  as  if  it  formed  part  of  the  original 
construction ;  so  that,  now,  either  all  is  line  or  all  is 
feeder:  the  amalgamation  in  this  case  being  in  no  res- 
pect distinguishable  fix)m  the  amalgamation  of  the  Neuh 
ben/  and  Hungerfard  line  with  the  Great  Western  in 
Regina  v.  Great  Western  Railway  Company  (a).  There, 
the  principle  for  rating  a  railway,  by  taking  the  net 
profit  of  the  whole  line  as  the  rateable  value  of  the  whole, 
and  by  apportioning  that  rateable  value  among  the 
parishes  in  proportion  to  the  net  earnings  in  each  parish, 
was  sanctioned  and  acted  on.  This  principle  was  deci- 
ded to  be  correct,  after  long  consideration,  in  Regina  v. 
London^  Brighton  and  South  Coast  Railway  Company  (&), 
Regina  v.  South  Eastern  Railway  Company  (c)  and 
Regina  v.  Midland  Railway  Company  {d)\  and  I  ex- 
tract the  principle  as  expressed  in  each  of  those  cases. 
In  Regina  v.  London,  Brighton  and  South  Coast  Rail' 
way  Company  {b)  the  parish  of  Croydon  claimed  a 
right  to  rate  the  railway  on  the  principle  of  parochial 


(a)  IS  Q.  B.  379,  1085. 
(e)  15  Q.  B.  344,  358. 


(»)  15  Q.  B.  313,  358. 
(lO  16  Q.  B.  353. 
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1864.  eaniings,  that  is,  at  such  a  sum  as  a  solvent  tenant  would 

Sg^ffTB  P*y  ^  annual  rent  for  the  stations  and  portion  of  flie 

*^2^y  railway  within  the  parish  regard  being  had  to  the  net 

C^m^mj  revenue  earned  in  the  parish;  and  this  principle  was 

Ovcneenof  aflBrmed  by  the   Court     In   Regina  v.  Somth  Eastan 

DOUONG.  ^  ^ 

RaOway  Compaxy  (a)  the  parish  of  WcsAere  claimed  to 
EiU  J.  j-m^  ^  Company  for  a  portion  of  the  luancfa  to  Batns- 
rjfaie  on  the  milei^  principle  of  dividing  the  rateable 
value  of  the  trunk  and  branches  according  to  the  distance 
in  each  parish.  It  was  found  that  the  tra£5c  upon  the 
main  or  trunk  line  vras  greater  than  upon  any  of  the 
branches.  The  Company  contended  for  the  principle 
of  parochial  earnings,  viz. :  that  they  ought  to  be  rated 
at  such  sum  as  a  tenant  might  be  expected  to  give  as 
annual  rent  for  that  portion  of  the  branch  railway  situate 
within  the  parish  of  Wes&ere^  regard  being  had  to  the 
portion  of  profit  earned  by  the  portion  of  the  ndlvray 
within  that  parish,  such  rent  being  ascertained  by  taking 
the  gross  annual  receipts  from  the  portion  of  the  railvray 
situate  in  WesAere,  such  gross  receipts  being  ascertained 
by  taking  a  proportion  of  the  fiure  paid  by  every  pas- 
senger who  has  during  the  year  been  carried  by  the 
Company  over  any  portion  of  the  line  in  WesAert^  such 
proportion  bearing  the  same  ratio  to  the  whole  sum 
paid  by  such  passenger  for  the  whole  distance  travelled 
by  him  as  the  distance  in  fFestbere  bears  to  the  whole 
distance  travelled  by  him ;  and  calculating  goods  on  the 
same  principle ;  and  taking  from  such  earnings  the  de- 
ductions allowed  by  the  parochial  assessment  Act :  Held: 
that  this  principle  of  estimating  the  gross  profits  was 
correct,  and  that  deductions  were  to  be  on  the  [>arochial 
principle  also.    It  is  said,  in  arguing  (^) :  <'  Here  there  is 

(a)  15  Q.  ^.344,368. 

(6)  In  the  report  in  20  L,  J.  N.  S,  M.  C,  p.  140. 
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a  parish  including  a  portion  of  a  branch  line  upon  which  1854. 
it  is  found  that  the  pro6ts  fall  fiir  short  of  those  earned  ^^JJ^J^ 
on  the  main  line.  The  profits  on  which  the  rate  is  to  ^'^j^**' 
be  calculated  are  those  arising  within  the  rating  parish."  Compiny 
**  The  respondent  parish  has  no  right  to  any  of  the  profits  Over»ee»  of 
earned  on  the  main  line."  The  judgment  of  the  Court 
supports  this  argument.  In  Segina  v.  Midland  Bailway  ^^^*  ^' 
Company  (a)  the  parish  of  Basford  rated  on  the  mileage 
principle ;  the  Company  contended  that  the  rate  ought 
to  be  estimated  by  reference  solely  to  the  net  profits 
earned  by  the  railway  within  that  parish,  without  any 
reference  to  the  net  profits  earned  elsewhere,  or  to  the 
rateable  value  of  any  portion  of  the  railway  lying  in  any 
other  parish ;  the  judgment  affirms  this  principle.  In 
ReffinaY. Great  Western  Railway  Company (jb)  the  question 
was  how  the  expences  of  a  railway  were  to  be  apportioned ; 
and  it  was  held  that  they  also,  where  they  are  local, 
are  to  be  apportioned  to  the  parish  where  they  arise, 
and  deducted  from  the  gross  earnings  in  that  parish, 
calculated  on  the  principle  laid  down  in  the  foregoing 
cases.  Nothing  more  than  the  gross  earnings  in  the 
parish  were  allowed  to  the  parish,  although  it  was  found 
that  it  was  profitable  to  the  Company  as  proprietors  of 
the  entire  Great  Western  Railway,  by  reason  of  the  in- 
creased traffic  brought  thereby  upon  the  main  line,  and 
the  increased  receipts  upon  that  line  between  London 
and  the  western  termini  of  it.  As  each  parish  is  held 
entitled  to  rate  for  the  earnings  therein,  as,  for  example, 
Croydon  for  all  that  is  earned  therein,  it  is  clear  that 
none  of  the  other  parishes  on  the  line  can  rate  for  the 
tendency  of  the  line  situate  in  them  to  make  the  earn- 
ings in  Croydon;  the  earning  is  profit;  and,  if  the  whole 
profit  in  Croydon  is  rated  there,  and  the  tendency  to 

(a)  15  Q.  B.  353.  (6)  15  Q   B.  379,  1D85. 
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create  that  profit  is  rated  elsewhere,  the  same  profit 
would  be,  in  effect,  rated  twice,  which  is  anlawfiiL 
Also  it  is  clear  that  no  tendency  to  create  {urofit  is 
rateable;  no  tenant  would  pay  rent  for  a  tendency  to 
profit,  unless  It  resulted  in  profit ;  and  certainly  no  tenant 
of  the  part  of  the  line  in  Dorking  would  pay  rent  to 
increase  the  profit  of  some  other  tenant  of  some  other 
part  of  the  line.  As  was  mentioned  in  Newmarhti  JRaSr 
way  Compamf  v.  SL  Amdreuos  the  Less^  Cambridge  (a),  in 
this  Term,  the  annuity  paid  for  the  purchase  of  the  line  b 
no  evidence  of  the  rateable  value  where  the  profit  is 
ascertained :  it  may  afford  a  distant  presumption  when 
the  profit  is  unknown:  but,  as  a  general  rule,  the  cost  of 
the  production,  or  the  price  paid  for  the  purchase, 
whether  it  be  a  sum  or  an  annuity,  is  immaterial  to  shew 
the  rateable  value :  the  question  is,  what  rent  would  a 
tenant  pay  for  it  from  year  to  year  when  the  rate  is 
made;  and,  in  considering  that,  the  tenant  would  dis- 
regard the  cost  price.  It  is  also  clear  that  the  profit, 
during  the  year  in  which  the  rate  is  made,  is  the  ma- 
terial fact  for  the  guidance  of  the  parish  in  making  the 
rate;  and  they  must  use  the  latest  information  and  adapt 
the  rate  thereto. 

In  Begma  v.  Lxmdxm^  Brighton  tf  South  Coast  BaHwag 
Compamf  {b)  the  rate  was  made  in  Naoemher^  based  od 
a  calculation  of  {»x>fit  founded  on  the  half  yearly  return 
down  to  the  preceding  Jume;  and,  in  the  interval  be- 
tween June  and  Nonember,  the  Company  had  expended 
100,000/.  on  their  plant,  and  claimed  an  allowance  for 
that  expence ;  and  it  was  held  they  were  entitled  to  it; 
the  Court  saying  (c)  that  **  the  overseers,  in  making  a 
prospective  rate,  axe  to  make  it  on  the  supposed  pro- 

(ci>  Ante,  p.  94.  (6)  15  Q.  B.  313,  358. 

(c)  15  Q.  ^.367,368. 
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spective  value  ascertained  by  them,  as  well  as  they  can, 
from  the  latest  evidence  in  their  power  as  to  antecedent 
value." 

With  respect  to  the  first  rate/ made  during  the  lease 
at  41,000Z.  per  annum,  it  is  clear  that  the  rent  which  is 
paid  at  the  time  of  the  rate  is  presumptive  evidence  of 
the  rent  at  which  it  would  let  at  that  time ;  and  it  is  also 
clear  that,  whatever  may  be  the  profit  from  the  tenement, 
if,  by  reason  of  competition  or  otherwise,  a  higher  rent 
could  be  obtained  than  the  profit  would  warrant,  it  is  to 
be  rated  at  the  rent  which  could  be  obtained.  But  the 
presumption  fix)m  the  amount  paid  may  be  rebutted. 
Thus,  if  an  open  coal  mine  be  let  at  a  rent,  and  it  be 
proved  that  the  mine  has  become  exhausted,  it  is  not  to 
be  rated  at  the  rent  agreed  for  while  it  was  productive ; 
and  so,  if  an  unopened  coal  mine  was  let  at  a  rent,  agreed 
for  on  the  speculation  that  it  would  prove  productive,  if 
nothing  was  obtained,  the  rent  would  be  no  evidence  of 
rateable  value.  Here  the  rent  was  agreed  on  before  the 
railway  was  tried,  upon  a  speculation  of  profit  both 
immediate  on  the  line  and  mediate  through  feeding  the 
trunk  line;  and,  if  this  speculation  turned  out  a  failure, 
the  rent  agreed  for  on  that  ground  would  be  no  proof  of 
rateable  value,  and  the  presumption  from  the  rent  would 
be  rebutted.  But,  with  respect  to  the  first  rate,  it  is 
found  that  the  line,  at  the  time,  was  an  object  of  com- 
petition to  several  lines,  who  would  be  willing  to  pay 
more  than  the  profit  would  warrant ;  the  rateable  value 
therefore  would  be  the  rent  which  it  would  let  for  under 
this  competition;  and  that  rent  would  be  the  rateable 
value  of  the  whole  line,  and  would  be  to  be  apportioned 
among  the  parishes  on  the  line  in  proportion  to  the 
length  therein.     My  answer  to  the  first  question,  there- 
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IS^t.        fate,  ii  :  Tbflt,  with  respect  CD  die  fine  niCr  I 

fnnoH  be  aade  io  SKeftaca  vltai  roift  cooid  bocie  been 
1  fcrtbe  Eoeae  tbe  dsie  ofcbence;  and,  with 
to  tbe  stcaad  ntSp  tbit  a  hJliumjl  dkoold  be 


trf    ■Hide  io  Jimtaitt  tbe  laicable  ¥abie  opoo  At  ] 

dbofe  dcscribedL     And  I  bocie  tfaos  disfnaed  cf  aU  diM 
nk^l-       «»  Balcfial  m  tbe  qwitiofB  snbBinedL 

Bot^aitbe  Jadpsdaeroo&eqoadooi,  liliedKra 
nihrajr  can  be  med  far  Bare  tban  it  ijtudte*  in  tbe 
pandiy  <■!  afcmint  €■  its  tenocncr  io  make  laulit  cs^ 
wbeie,  wbicb  is  t  ipf  a«d  br  a  mrtaptww  firuai  ftc£ng^ 
and  oo  At  qigniun,  ¥rbecbcry  in  a  case  far  mpptmtkm' 
■Knty  one  parish  in  mafcing  its  me  can  diuigaid  tbe 
portion  ofotbciliiwhniwitbin  tbe  apportinnmfnt,  and  as 
agenenfitj  cannoC  be  tested  witboot  a  specific  appfica- 
tioDy  I  MOfgui^  if  a  case  is  again  hnmigbt  opreladngto 
tbeae  points^  it  sfaoidd  state  specxficaD j  vbat  is  tbe 
lailwaj  profit  arising  oot  of  tbe  parisb  wbicb  is  fiable 
to  be  latcd  witbin  it. 


CUbnUfpc  J.  CouEBiDGE  J.  Tbis  cssc  laises  two  questions  upon 
two  separate  lates;  tbe  fiM:ts»  existing  wben  tbese 
woe  respective^  made;,  sligbtl  t  diffn- ;  and  in  < 
tbe  points  to  be  decided  on  each  I  will  notice  tbe  differ- 
ence. The  defendants  were  an  existing  Company  with  a 
line  fermed  from  Ijamdam  to  Dmnr^  when  Tkt  Rtadmg 
GmUfard  ami  Ragaie  Comtpamy  wns  incoqxnted,  bj 
Act  of  Parliament,  for  tbe  purpose  of  forming  a  line 
from  ne  Grtai  WtsUm  RaJStacay  to  the  defendants'  line; 
and  tbe  Act  antboriaed  the  new  (Company  to  lease  their 
line  to  the  clefendants.  Before  the  line  was  completed, 
tbe  two  Companies  appear  to  have  negociated  as  to  the 
terms  of  the  lease.    First,  it  seems  that  the  defendants 
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had  agreed  to  give  4/.  10^.  per  cent,  on  a  capital  not  to 
exceed  600,0002.9  and  half  the  profits  of  the  line ;  then  it 
was  arranged  to  commute  this  for  51,  lOs,  rent,  without 
any  share  in  the  pro6ts ;  ultimately,  on  the  completion 
of  the  line,  the  negociations  terminated  in  a  lease  for 
1000  years,  at  a  rent  of  33,000/.,  clear  of  all  rates  and 
charges  except  income  tax ;  and  the  lease  also  provided 
that  the  defendants  should  take  on  themselves  the  pay- 
ment of  ^L  per  cent  interest  on  a  bond  debt  of  200,0002., 
incurred  in  making  the  line,  amounting  to  SOOOil,  so  that 
the  defendants  were  substantially  to  pay  41,0002.  a  year 
for  the  occupation  of  the  new  line.  The  defendants 
took  possession  under  this  lease,  and  worked  the  line  in 
connection  with  their  main  line  and  branches :  they  are 
the  sole  occupiers  of  all  these  lines,  and  carry  on  exclu- 
sively thereon  the  business  of  carriers  of  passengers  and 
goods.  For  the  distance  of  341  chains,  the  leased  line 
passes  through  the  parish  of  Dorhing  ;  the  parish  officers 
of  which,  founding  their  assessment  of  the  rateable  value 
of  these  341  chains  upon  the  said  sum  of  41,000/.,  which 
they  treat  as  the  rent  of  the  whole  line,  have  found  it  to 
be  2,228/.  2^.  6d.,  and  demanded  a  rate  of  222/.  I6s.  3d. : 
and,  if  the  said  rent  is  '^the  proper  criterion  of  the 
rateable  value,**  it  is  agreed  that  the  assessment  is 
correct. 

I  have  had  much  doubt  as  to  the  meaning  of  the 
Sessions  in  the  use  of  this  language.  If  they  mean  that 
the  correctness  of  the  iissessment  is  to  depend  simply  on 
the  amount  of  the  rent,  the  rent  being  taken  as  the  one 
fact,  exclusive  and  conclusive,  by  which,  as  a  mere  matter 
of  arithmetical  calculation,  the  rateable  value  is  to  be 
measured,  then  I  should  think 'the  parish  officers  clearly 
wrong,  and  that  the  assessment  could  not  be  confirmed. 
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1B54.        Tbe  lent  agreed  for  and  paid  may  be  alwajs  taken  as 
g^^       evidence,  more  or  leas  strong  aoccnding  to  ciicnmstanceSy 
^ggf*      of  that  supposed  rent  firom  wludi,  by  the  sutnte,  the 
Ctmfaaj      rateable  Talne  is  to  be  aniTed  at;  and,  bmng  endenoe 
Ofcrwenof    oo  ooe  Side,  if  there  be  nothing  to  set  agamst  it,  it  may 
be  of  ooorae  condosre.     Still  it  is  only  evidence;  and, 
CAridft  J.     where  there  are  any  other  drcomstanoes  in  the  case  to 
influence  the  inqoiry,  it  never  can  be  looked  to  solely 
and  condoavely.     Upon  the  best  consideration  I  can 
give  the  case,  and  (as  I  have  said)  after  modi  doubt,  I 
have  come  to  the  condosion  that  the  parish  oflkera 
have  relied  on  it  as  the  one  governing  test;  and  there- 
fore I  think  the  rate  was  made  on  a  wrong  prindple, 
and  cannot  be  affirmed. 

The  second  rate  now  brought  before  us  is  made  under 
these  drcumstancea.  By  an  Act  of  Parliament,  passed 
in  1852,  the  defendants'  undertaking  and  that  of  The 
Beading  J  GuUdford  jr  Reigate  BaSway  QnmpoMf  were 
amalgamated :  the  lease  came  to  an  end:  and  the  latter 
Company  was  thenceforth,  absolutely  and  fer  ever,  to  be 
deemed  part  of  the  original  undertaking  of  the  former 
Company.  By  the  same  Act,  the  defendants  were  to 
pay  to  the  shareholders  of  the  Reading  line  40,000 
perpetual  annuities  of  12. 0<.  6dL  each,  making  altogether 
41,000/L,  ^  by  way  of  commutation  for  the  yearly  rent  and 
other  yearly  sums  payable  under  the  recited  lease."  In 
making  the  rate  for  1852,  after  the  passing  of  this  Act,  the 
parish  officers  have  taken  the  value  of  the  341  chains  at 
5040iL  lOc,  and  assessed  the  defendants  at  42011  Of.  \0d. 
Though  it  is  not  ezjMressly  stated,  yet  I  infer,  from  the 
question  proposed  for  our  opinion,  that  they  have  done 
this  on  the  ground  that  the  value  is  increased  simply  by 
their  now  forming,  not  part  of  an  independent  line 
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demised  to  the  defendants,  but  an  integral  part  of  the        185  \, 
main  line.     I  come  to  this  conclusion,  because  no  other  '     squth 
change  of  circumstance  is  stated  in  the  data  for  ascer-       RluUvay 
taining  the  rateable  value  in  the  two  assessments:  and,     Comply 
as  far  as  I  understand  the  facts,  they  raise  a  very  strong    ^^J^"**"  ^' 
presumption  against  any  increase  in  the  rateable  value 
being  consequent  upon   this  change.     The  annuities    CW«rirf|^J. 
seem  to  me  merely  substituted  for  the  rent  as  another 
denomination  of  the  same  amount.     I  do  not  say  that 
the  occupation  in  Dorking  might  not  be  more  valuable 
by  reason  of  the  amalgamation ;  but  there  is  no  evidence 
stated  to  shew  that  it  is  so;  and  the  presumption  is 
against  it  from  the  equality  of  the  rent  and  annuities. 
This  rate  then  only  adds,  to  the  faulty  principle  on 
which  the  first  has  been  made,  another,  and  therefore  I 
think  cannot  be  affirmed.    I  answer,  therefore,  the  first 
question  as  to  both  rates  in  the  negative. 

I  understand  the  second  and  third  questions  to  be 
intended  to  raise  three  points.  First:  Must  the  assess- 
ment be  made  only  on  the  net  profits  earned  by  the 
passage  of  goods  and  passengers  over  the  land  occupied 
in  Dorkhig^  and  must  any  additional  value  which  the 
occupation  in  truth  may  have  as  increasing  the  traffic 
on  the  main  line,  be  excluded?  Secondly:  May  any 
additional  value,  which  the  occupation  of  the  land  in 
Dorking  may  have  by  reason  of  the  amalgamation  of 
the  two  lines,  be  included  in  the  assessment?  The  two 
questions,  I  presume,  were  framed  with  a  view  to  the 
different  circumstances  under  which  the  two  rates  were 
made,  in  respect  of  the  amalgamation.  My  answer  to 
these  questions  will  be  this.  Nothing  is  to  be  excluded 
which,  I  do  not  say  has  a  tendency  to  add  to  (for  of 
this  no  notice  can  be  taken),  but,  which  actually  adds 
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to,  the  valiie  of  the  occapatioo ;  for  the  rate  is  to  be 
regulated  in  amount  by  that  value;  and  it  b  a  principle^ 
which  I  beliere  to  be  established  by  numerous  decisions^ 
that  the  inquiry  is  not  so  much  where  the  profits  of  the 
occupation  are  produced,  as  whether  any  alleged  profits 
are  so  directly  referable  to  it  as  properiy  to  be  consi* 
dered  parts  of  the  profit  of  the  occupation,  or,  to  adopt 
the  words  of  Mr.  Cripps  in  his  sensible  essay  on  the 
subject,  ^the  rateable  value  within  the  parish  may 
depend  on  matters  without  the  parish"  (a).  I  am  not 
aware  that  this  conflicts  with  any  decision.  This  prin* 
ciple  was  first  laid  down  and  acted  upon  in  r^ani  to 
railways  in  Begina  v.  The  London  and  South  Waiern 
BaSwajf  Company  (V)i  and,  as  regards  them,  that  case 
has  been  a  goTeming  auth<»ity  ever  since,  finom  which 
I  should  by  very  sorry  to  depart  As  I  understand 
the  two  TUehurst  cases  (c),  nothing  was  dedded  in 
either  that  at  all  breaks  in  upon  it;  and  I  certainly 
intend  to  adhere  to  both  of  those  decisions.  The  prin- 
ciple indeed  was  well  established  as  early  as  the  New 
River  Case  (d) ;  and  I  have  long  considered  it  as  well 
settled  that  we  are  to  apply  the  same  principles  to  the 
rating  the  occupiers  of  nulways  as  of  any  other  property, 
though  the  application  may  be  in  some  respects  much 
more  difficult,  and  the  results  not  always  so  certainly 
attained.  I  by  no  means  say  that  either  the  increase  of 
the  traflSc  on  the  main  line,  or  the  amalgamation  of  the 
two  lines,  has  actually  the  effect  of  increasing  the  value 
of  the  occupation  of  the  land  in  Dorking:  that  is  purely 
a  question  of  fact  with  which  we  have  nothing  to  do. 

(a)  How  tortUea  Railway,  p.  3.  (b)  1  Q.  B.  668. 

(c)  Re^na  ▼.  The  Great   Western    Railway  Compamy,  6  Q,   B,   179  j 
Rtginaj,  Great  Western  Railway  Company,  15  Q.  B,  379,  1086. 
(rf)  Rex  r.  The  New  River  Company,  \  M.  ^  S.  603. 
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And,  If  in  fact,  from  either  cause,  such  increase  takes 
place,  I  am  not  prepared  to  point  out  to  the  parish 
officers  how  it  is  to  be  ascertained,  or  measured,  or  how 
it  is  to  be  distinguished  from  the  general  profits  of  the 
occupation  in  the  parishes  on  the  main  line :  that  again 
18  not  within  the  province  of  the  Court.  It  may  well 
be  that  such  increase  may  exist,  and  yet  it  may 
be  so  unimportant,  or  so  difficult  to  ascertain,  that,  as 
mathematical  accuracy  in  a  rate  is  never  to  be  expected, 
it  may  be  more  prudent  on  the  whole  for  the  parish 
officers  not  to  press  it  into  the  valuation.  But,  subject 
to  the  effect  of  these  remarks,  which  I  make  the  more 
distinctly  because  I  consider  it  of  great  importance  for 
this  Court  always  to  abstain  firom  expressing  opinions 
on  mere  matters  of  fact,  and  to  confine  itself  to  laying 
down  principles  in  questions  of  rating,  my  answer  to 
the  second  question  is  this :  That  the  assessment  may, 
and  indeed  should,  be  made  with  respect  had  both  to 
the  rent  and  to  any  increased  value  which  the  occupa- 
tion in  Dorhing  may  have  by  increasing  the  traffic  on 
the  main  line.  And  I  give  the  same  answer  in  eflect 
to  the  third  question:  that  the  respondents  may  and 
ought  to  take  into  consideration  the  value  of  the  occu- 
pation as  an  integral  part  of  the  main  line;  in  both 
cases,  as  I  have  already  stated,  ifthey  can  ascertain  that 
the  value  is  increased  thereby,  and  in  proportion  as  they 
find  it  increased  thereby.  It  will  be  observed  that  in 
both  cases  I  slightly  alter  the  wording  of  the  questions 
to  what  I  understand  to  be  the  meaning  they  were 
intended  to  convey. 

It  has  been  objected  that  these  principles,  when 
applied  to  railways,  may  lead  to  double  rating,  because 
the  same  proprietor  may  be  assessed  in  respect  of  the 
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same  profits  in  two  parishes.  I  do  not  understand 
how  the  principle  of  rating  can  diiFer  where  there  is 
one  and  the  same  occupier  in  two  parishes  finom  where 
there  are  two  or  more  occupiers.  If  the  occupier 
be  the  same,  the  properties  are  necessarily  diflferent  in 
respect  of  which  he  is  rated ;  and  for  this  purpose  be 
must  be  considered  as  a  distinct  person  in  each  parish 
in  which  he  occupies.  In  each  the  overseers  will  rate 
him  in  respect  of  the  property  in  their  parish;  and  tbey 
will  estimate  its  value  by  what  it  produces,  not  merely 
there,  but  any  where ;  if  the  profits  of  some  other  land 
in  his  occupation  in  another  parish  are  mixed  up  with 
what  the  land  in  their  parish  produces,  that  ought  to  be 
the  ground  of  a  deduction  firom  the  assessment ;  and,  if 
not  made,  the  rate  may  be  excessive  in  amount  It  may 
be  impossible  to  do  this  with  mathematical  accuracy; 
but  to  do  it  is  the  business  of  the  parish  officers  in  the 
first  instance,  of  the  Sessions  in  the  second,  but  never 
of  this  Court 

If  in  the  case  of  the  New  Ricer  the  parish  officers  of 
Isluuftan  should  assess  ihe  Company,  looking  only  at  the 
total  profits  received  in  their  parish,  and  making  no  sepa- 
ration of,  or  allowance  for,  that  share  which  was  properly 
referable  to  AmweB  and  rateable  there,  they  would  over- 
rate, and  an  appeal  would  lie :  but  this  would  be  no  ground 
for  diminishing  the  rate  in  Amwett;  for  the  excess  in  h- 
Imfftm  ought  to  have  been  appealed  against.  If  it  has 
been,  we  must  presume  redress  has  been  afibrded ;  if  it 
has  not,  the  Company  has  acquiesced ;  either  way  the 
parish  officers  of  AmweU  cannot  be  afiected  by  the  course 
pursued  by  those  of  Islington.  How  can  that  case  be 
distinguished  from  this  ?  The  land  and  the  water  have 
a  rateable  value  in  Amweliy  considered  merely  as  such; 
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but  it  is  small;  they  contribute,  however,  with  other  land 
and  water  elsewhere,  to  produce  great  profits,  which  are 
reaped,  as  it  were,  in  Islington ;  and  they  are  rated  for  the 
amount  of  this  contribution.  In  Islington  there  is  also 
land  and  water;  and  there  the  great  mass  of  the  profits 
is  ostensibly  produced :  but  the  overseers'  there  ought  to 
separate,  fix)m  the  portion  on  which  they  are  to  rate,  the  Coieridgt  J 
portions  which  are  really  earned  by  the  land  and  water 
in  AmioeU  and  the  other  parishes  intervening.  So,  here, 
the  land  in  Dorking  has  per  se  a  rateable  value ;  but  it  is 
said  to  contribute  to  produce,  with  other  land  in  other 
parishes,  great  profits  at  the  London  terminus  of  the  main 
line ;  and  the  occupier  in  Dorking  has  the  contribution 
included  in  the  rate  on  his  land  in  Dorking ;  which  there- 
fore ought  not  to  contribute  to  the  rate  in  any  other 
parish.  Could  the  exact  amount  of  that  contribution 
be  ascertained  easily,  not  a  doubt  could  exist  that  such 
rating  was  on  a  fair  principle:  but  the  difficulty  of  ascer- 
taining the  amount,  surely,  can  make  no  diiference  in  the 
principle.  To  clear  up  that  difficulty,  whatever  it  may 
amount  to,  is  not  the  province  of  this  Court,  but  of  an 
accountant. 

Under  the  circumstances,  therefore,  it  will  be  necessary 
in  my  opinion  to  send  both  rates  to  an  arbitrator,  to 
ascertain  the  proper  amount  according  to  the  principles 
I  have  laid  down. 


Lord  Campbell  C.  J.     It  seems  to  be  most  convenient         j^^ 
to  begin  with  the  second  question  submitted  to  us  in  this   ^'"P^"  ^-  •'• 
case.   And  I  am  of  opinion  that  the  liability  of  the  appel- 
lants, to  be  assessed  to  the  relief  of  the  poor  in  the  parish 
of  Dorking  in  respect  of  the  portion  of  the  Reading  line 
in  that  parish,  cannot  be  confined  to  the  net  profit  derived 

VOL.   in.  2   L  E.   &  B. 
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1854.  by  the  appellant  from  the  traffic  passing  through  that 
So^TH  parish.  They  are  only  to  be  assessed  in  that  parish 
^nSlwiy  ^"  respect  of  property  occupied  by  them  in  that  pa- 
Companjr  rfsh ;  but  its  value  in  the  parish  may  be  enhanced  by 
<Verscen  of  circumstances  existing  out  of  the  parish.  The  appel- 
lants say  truly  that  they  are  not  to  be  rated  in  this  parish 
QmM^c  J  ^^^  profits  made  elsewhere:  I  wish  implicitly  to  abide  by 
what  is  called  "  the  parochial  principle  **  of  rating.  But, 
upon  that  principle,  we  must  see  of  what  value  the  pro- 
perty rated  in  the  parish  is  to  the  occupiers ;  and  this  is 
not  necessarily  determined  by  the  pecuniary  receipts  for 
the  use  of  it  within  the  parish.  The  rent  that  was  paid 
by  the  appellants  is  strong  evidence  that  it  was  of  greater 
value  to  them  than  the  mere  net  profit  from  traffic  upon 
it.  We  have  an  express  admission  that  the  Reading 
line  brings  '*a  great  deal  of  additional  traffic  to  the  main 
line,"  and  that  they  derive  benefit  from  the  Reading  line 
**  as  a  feeder  to  the  main  line,  in  respect  of  traffic  conveyed 
upon  that  line ;"  and  that  the  Reading  line,  "  if  in  the 
market,  might  be  an  object  of  competition  between  The 
South  Eastern  Railway  Company  and  other  railway 
companies,  the  traffic  on  the  main  lines  of  which  would 
be  increased  by  the  possession  and  controul  of  the 
Reading^  Guildford  Sf  Reigate  line."  Therefore,  plu$ 
the  net  profit  derived  firom  the  traffic  passing  through 
the  parish  of  Dorking^  the  appellants  do  derive  a 
profit  firom  the  occupation  of  the  portion  of  the  line 
in  that  parish.  But  it  is  said  that  in  respect  of  this  last 
profit  they  ought  only  to  be  assessed  in  the  parishes 
through  which  the  main  line  passes.  I  am  of  a  contrary 
opinion.  This  profit,  although  not  received  for  the 
traffic  upon  the  line  in  the  parish  of  Dorhing^  originates 
firom  the  occupation  by  the  appellants  of  land  in  the 
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in  respect  of  this  profit,  in  estimating  their  profits  in  the        South 

parishes  through  which  the  main  line  passes  there  ought       ^^^y 

to  be  a  deduction  in  respect  of  what  is  paid  for  the  line  Company 

which  is  worked  as  a  feeder  to  the  main  line.     This  cal-    Oirersecri  of 
.  ^  Dorking. 

culation,  though  difficult,  may  be  made  upon  data  which 
are  accessible,  and  is  not  more  difficult  than  calculations,   ^;^„J^c.  J. 
which  must  be  made  in  railway  rating,  where  stations 
and  inclined  planes  in  one  parish  affect  the  traffic  in 
another  parish.     Adhering  to  the  parochial  principle,  I 
inquire  of  what  value  the  land  rated  is  to  the  occupier. 
Of  this  value  the  rent  he  is  willing  to  pay  for  the  land 
affords  evidence;  and,  from  any  profit  which  he  indirectly 
makes  from  it  out  of  the  parish,  part  of  the  rent  which 
he  pays  for  it  in  the  parish  is  to  be  regarded  as  a  deduction. 
At  the  bar  it  was  hardly  denied  that  this  would  be  the 
result  if  the  two  railways  belonged  to  different  companies, 
and  if  the  company  whose  railway  is  fed  were  to  pay  a 
regular  fixed  annual  siun  to  the  company  whose  railway 
is  the  feeder.     But  I  do  not  see  how  it  should  make  any 
difference  to  the  parish  of  Dorhing  that  both  lines  are 
occupied  by  one  company  and  are  worked  as  one  concern. 
The  advantage  derived  from  the  occupation  of  the  portion 
of  the  line  in  that  parish  is  still  the  same,  although  the 
process  by  which  the  amount  of  that  advantage  is  to  be 
calculated  is  changed.     I  adhere  to  the  rule  of  rating 
which  1  had  laid  down  in  The  Newmarket  Railway  Com- 
pany V.  St  Andrews  the  Less,  Cambridge  (a),  and  which  I 
there  attempted  to  support  and  illustrate.  This  I  think  is 
in  entire  harmony  with  our  decision  in  Regina  v.  Great 
Western  Railway  Company  {b).     In  many  cases  the  sup- 

(a)  Ante.  p.  94.  (6)  15  Q.  B.  379,  1085. 

2   L   2 
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South  portion  of  a  railway  in  a  particular  parish  bringing  pas- 

^J^^'^  sengers  and  goods  to  another  portion  out  of  the  parish 

Company  may  bg  almost  inappreciable ;  and  I  would  earnestly  dis- 

Ovorseers  of  suade  parishes  from  ever  making  any  claim  under  this 

head,  unless  where  upon  clear  evidence  the  claim  can  in 

Lord  point  of  fact  be  established. 

CampbeB  C.  J.    "^ 

In  answer  to  the  third  question,  I  say  that  the  res- 
pondents are  not  entitled  to  treat  the  Reading  line  as 
an  integral  part  of  The  South  Eastern  Railway  so  as  to 
depart  from  the  parochial  principle ;  .but  they  are  en- 
titled to  consider  in  the  assessment  the  value  of  the 
Reading  line  to  the  appellants  beyond  the  traffic  passing 
through  the  parish  of  Dorking. 

In  answer  to  the  first  question,  I  cannot  say  that  the 
rent  under  the  lease  or  the  annuity  payable  under  the 
last  Act  of  parliament  is  necessarily  the  criterion  of  the 
assessable  value. 

And  therefore,  according  to  the  arrangement  agreed 
upon  between  the  parties  if  this  should  be  our  opinion, 
the  matter  must  go  back  to  the  Quarter  Sessions,  or 
to  an  arbitrator,  to  determine  the  proper  amount  of 
assessment  in  conformity  with  the  opinion  pronounced 
by  a  majority  of  the  Court  upon  the  second  and  third 
questions. 
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John  Elmer  against  The  Local  Board  of  Health 
of  Norwich. 

Thomas  William  Read  against  The  Local  Board 
of  Health  of  Norwich. 

fJlHE  Local  Board  of  Health  of  Norwich  having  made  where  the 


J, 


Public  Health 


a  general  district  rate,  John  Elmer,  who  was  as-  /^^1^*{^q 


sessed  to  it  as  occupier  of  premises  situated  in  the  parish  ^UA!^  ^''^' 

I*  to 
trict  com- 


of  St.  Mary  in  the  Marsh,  gave  notice  of  appeal  to  the  p\ied  to 


S  Rpo 

a  ais- 


Quarter  Sessions,  and  Thomas  William  Read,  who  was  prising  several 

,  ,  .  «  .         .       ,         parishes,  the 

assessed  to  the  same  rate,  as  occupier  of  premises  in  that  expencesof 
part  of  No7imch  called  The  Hamlets,  also  gave  notice  of  mSnSng 
appeal  to  the  Quarter   Sessions.     Two  separate  cases  J^thirfthTJfs. 
were  stated,  under  stat  12  &  13  Vict.c.  45.  s.  11.,  which  trict.  are  to 

be  met  by  a 

were  nearly  similar.  district  rate 

to  be  levied 

The  case  in  Elmer  v.  The  Local  Board  of  Health  of  by  the  Local 

Board  of 

Norwich  stated  that  the  city  and  county  of  Norwich  Health  under 
anciently  consisted  of  thirty  six  parishes  within  the  walls,  not  by  highway 
which  were  called  the  city ;  and  of  six  hamlets  without  The^Loc°al^ 
the  walls,  which  were  in  the  county  of  the  city :  and  that  Health*^s  b 
Stat.  46  G.  3.  c.  Ixvii.  (a)  only  extended  to  the  parishes  st'ct  117.  to 

^  "^  *  act  as  sar- 

in the  city;  and  that  stat.   6  G.  4.  c,  Ixxviii.(^)  i)ar-  veyorsof 

•^  ^  ^  *  highways 

tially  repealed  the  former  Act.  It  then  proceeded.  "  The  within  the 

.,.#■,.        .1.  •  district. 

parish  of  St.  Mary  xn  the  Marsh  is  within  and  constitutes 
the  precincts  of  the  cathedral  church  of  Norwich,  and 
adjoins  the  city,  and  is  within  the  outer  boundary  of  the 

(a)  Local  and  personal,  public:  '*  For  better  paving,  lighting,  cleansing, 
watching,  and  otherwise  improving,  the  City  of  NorwUh." 

( b)  Local  and  personal,  public  :  '*  For  amending  and  enlarging  an  Act ' 
&c.  (46  G.  3.  e.  Ixvii.). 
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1854.       county  of  the  city  of  Nonoich,  but  until  the  passing  of  the 

Elmer      Municipal  Act  was  not  within  its  corporate  jurisdiction, 

Norwich     ^"^  ^^  ^^  ^^'^  justices,  repairing  its  own  highways,  and 

^Hcdh*^  mwntaining  its  own  poor.    The  Parliamentary  boundary 

of  the  city  and  county  of  the  city  of  Norwich  were  by 

Stat.  2  &  3  W.A.c.  64.  (a)  declared  to  be  *  the  city  and 

county  of  the  city  of  Norwich,  together  with  all  such 

extraparochial  places  as  are  contained  within  the  outer 

boundary  of  the  city  and  county  of  the  city  of  Norwich  ; ' 

and  which  boundary  was  declared  by  stat.  5  &  6  JF.  i. 

c,  76.  s.  7.  (6)  to  be  the  municipal  boundary  of  the  city 

and  borough  of  Norwich,  for  the  purposes  of  that  Act. 

^'  By  a  provisional  order  of  the  General  Board  of  Health 
dated  the  4th  day  of  June,  1851  (confirmed  by  stat. 
14  &  15  Vict.  c.  98.),  after  referring  to  stat  46  67.  3.  c 
Ixvii:  and  stat.  6  G.  4.  c,  Izxviii.,  it  was  ordered  and 
directed,  subject  to  the  confirmation  of  the  order  by  Act 
of  Parliament: "  the  case  then  set  out  the  directions  in 
the  order,  which  were  (in  substance):  1st.  That  The 
Public  Health  Act,  1848,  and  every  part  thereof  except 
sect.  50,  should  apply  to,  and  be  in  force,  within  and 
throughout  the  entire  area  comprised  within  the  boun- 
daries of  the  said  city  of  Norwich  and  county  of  the  said 
city,  as  the  same  were  fixed  for  the  purposes  of  stat.  2  &  3 
W.  4.  c.  64. ;  and  that  the  said  city  and  places,  and  parts 
of  places,  should  be  one  district  for  the  purposes  of  The 
Public  Health  Act,  1848.  2d.  That  the  Mayor,  alder- 
men and  citizens  of  the  said  city  should  be,  by  the 
council  of  the  said  city,  within  and  for  the  said  district 
constituted  as  aforesaid,  The  Local  Board  of  Health  un- 
der that  Act  3d.  That  such  parts  of  the  said  local  Acts 
as  were  specified  in  a  schedule  thereunto  annexed  should 
be  repealed,  except  in  so  far  as  the  same  repealed  any 
(a)  Schedule  (N.  2.),  24.  (6)  Schedule  (A.),  leci.  I. 
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other  Act  or  Acts  of  ParliamenL     4th.  That  all  the       i854. 

powers,  &C.,  of  the  commissioDers  for  putting  the  said       elmkb 

local  Acts  into  execution  should  wholly  cease  and  deter-       uobwich 

mine,  and  those  of  theu:  treasurers  and  other  officers    ^^^^^??^ 

of  Health. 

should  wholly  cease  and  determine,  from  such  time  as 
shall  be  notified  to  them  respectively  by  the  said  Local 
Board  of  Health.  5th.  That  such  of  the  said  powers, 
&c.,  as  are  granted  by  so  much  of  those  Acts  as  should 
not  be  repealed,  according  to  the  provbions  of  that  order, 
and  so  far  as  the  same  are  not  repugnant  to  or  inconsis- 
tent with  the  said  Public  Health  Act  or  that  order,  or 
any  by-law  which  shall  be  lawfully  made  under  the  said 
Public  Health  Act,  should  be  transferred  to  The  Local 
Board  of  Health,  and  should  be  exercised  in  the  same 
manner,  as  nearly  as  may  be,  as  if  such  powers  had  been 
granted  by  the  said  Public  Health  Act.  6th.  That  the 
said  Local  Board  should  be  the  commissioners  for  execu- 
ting such  parts  of  the  said  local  Acts  as  should  not  be 
repealed  according  to  the  provisions  of  thb  order.  7th. 
That  all  lands,  &c.,  and  all  other  property  and  estate  what- 
soever belonging  to  or  vested  in  the  commissioners  acting 
in  the  execution  of  the  said  local  Acts,  should  be  trans- 
ferred to  The  Local  Board  of  Health,  and  should,  as  near 
as  circumstances  would  permit,  be  held  by  the  said  Local 
Board  of  Health  upon  the  same  trusts,  &c.,  as  the  same 
were  held  by  such  commissioners.  8tL  That  all  bonds, 
debts,  &c.,  contracted  or  payable  by  such  commissioners, 
should  be  paid  and  satisfied  by  the  said  Local  Board  out 
of  such  parts  of  the  said  transferred  property  and  estate 
as  would  or  ought  to  have  been  charged  or  chargeable  in 
respect  of  the  same  if  that  order  had  not  been  made, 
and  should,  as  near  as  circumstances  would  permit,  have 
the  same  priority,  and  be  paid  and  satisfied  within  the 
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18^4.       same  time,  and  be  lecoreied  from  the  sud  Local  Board 
EucEft      as  the  same  m^t  hare  been  recoTered  from  sodi  Com- 
KoKmf      miasiooerp. 

^cSk^  •'9th.  Provided  always  that  if  such  property  and  estate 
be  insufficKDt  fcx'  that  purpose,  the  defideocy  shall  be 
diarged  upon  and  paid  and  satisfied  by  the  said  Local 
Board  of  Health  out  of  the  general  district  rates  levied 
under  the  said  Public  Health  Act  in  the  parts  and  places, 
which  would  or  oi^t  to  have  been  chaigeable  with 
such  de6ciency,  if  this  order  had  not  been  made,  or  out 
of  any  funds  in  the  hands  of  the  said  Local  Board  avail- 
able for  the  purposes  of  the  said  Public  Health  Act, 
under  the  powers  of  any  local  Act  not  repealed  by  this 
order,  and  the  Act  of  Parliament  confirming  the  same. 
10th.  Provided  also,  that  if  such  property  and  estate  be 
OKNie  than  sufficient,  the  suiplus  shall  be  applied  to  the 
exclusive  use  and  benefit  of  the  parts  and  places;,  and  as 
nearly  as  may  be  to  the  same  purposes,  to  whidi  the 
same  would  or  ought  to  have  been  applied  if  this  order 
had  not  been  made.  11th.  That  all  charges  and  ex- 
pences  which  shall  be  incurred  by  the  said  Local 
Board  of  Health,  under  such  parts  of  the  sakl  local  Acts, 
as  shall  not  be  repealed  according  to  the  provisions  of 
this  order,  and  which  shall  not  be  defrayed  out  of  the 
tolls,**  &C.  **  received  by  the  said  Local  Board  under  such 
local  Acts,  shall  be  deemed  to  be  expences  incurred  by 
such  Board  under  the  said  Public  Health  Act  and  shall 
be  defrayed  out  of  the  general  or  special  district  rates 
(as  the  nature  of  the  case  may  require),  or  out  of  any 
such  funds  as  aforesaid,  and  the  moneys  necessary  to  be 
raised  for  the  purposes  of  such  local  Acts  may  be  bor- 
rowed, charged,  secured  and  recovered  in  the  same 
manner  as  if  such  charges  and  expences  were  actually 
incurred  under  the  said  Public  Health  Act." 
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The  12th  and  13th  directions  provided  for  the  saving  of  1854. 
existing  rates  &c. ;  and  for  the  enforcement  of  penalties  Elmeb 
already  incuired.  jjj;„„ 

The  clauses  of  the  local  Acts  which  were  repealed  are :    ^^^p^^h"* 

In  Stat  46  G.  3.  c.  Ixvii. :  the  sections  numbered  from 
1  to  21  both  inclusive;  sect.  25,  sect.  26;  sects,  28  to  32 
both  inclusive ;  sect  40 ;  sects.  42  to  45  both  inclusive ; 
sects.  49,  50,  51,  and  sects.  57  to  84  both  inclusive.  And 
in  Stat.  6  G.  4.  c.  Ixxviii. :  sects,  from  2  to  8  both  inclu- 
sive ;  and  from  14  to  25  both  inclusive. 

"  At  the  time  of  the  passing  of  the  Act  confirming 
the  order  of  the  General  Board  of  Health,  the  com- 
missioners appointed  under  the  local  Act  had  no  money, 
lands,  buildings  or  property  belonging  to  them,  except 
only  some  utensils  and  materials  for  paving  the  streets. 

^'Amongst  the  unrepealed  clauses  of  the  said  local 
Act  (46  G.  3.  c.  Ixvii.)  is  the  22d,  which  vests  all 
the  pavements  in  the  several  markets,  streets,  lanes 
and  other  public  passages  and  places  within  the  said 
city  in  the  said  commissioners ;  the  27th,  which 
empowers  the  commissioners  to  new  pave,  repair  and 
drain  the  said  markets,  streets,  public  passages  and 
places;  the  52d,  which  empowers  the  commissioners 
to  purchase  any  lands,  tenements  and  hereditaments, 
which  they  shall  judge  necessary  and  proper  to  be 
purchased,  for  the  improving  and  widening  of  any 
of  the  said  markets,  streets,  lanes,  public  passages 
or  places;  the  53d,  which  enables  all  bodies  politic 
and  persons,  whether  under  disability  or  not,  to  sell  and 
convey  such  lands,  tenements  and  hereditaments  to  the 
said  commissioners  and  their  successors,  for  the  pur- 
poses of  that  Act ;  and  the  54th,  55th  and  56th  clauses, 
which  provide  for  cases  of  refusal  or  inability  to  sell,  for 
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1854.  the  aaoertainiiig  the  amount  to  be  paid  in  socli 
Elmxk  f^  for  the  payment  ct  coelB.  Amongst  the  unrepealed 
NoEVKB  clauses  of  the  local  Act  6  G.  4.  c  IxxviiL  is  the  Ist, 
^y^J^y*  which  extrads  all  the  powers  of  the  said  fixmer  local  Act 
to  that  Act;  and  the  13th,  which  empowers  the  oommis- 
skmeis  to  rate  the  several  landlords  and  ownerB^  and  the 
scTeral  tenants  and  oocupierB»  of  all  houses*  bmldingB, 
lands,  grounds  and  other  hereditaments  within  the  said 
ci^  of  Narwieh  which  were  or  should  be  rated  to  the 
relief  of  the  poor  of  the  said  citj  and  county  of  the  same, 
in  any  sum  not  exceeding  5^  in  the  pound,  by  the  year, 
lo  be  computed  on  half  of  the  annual  rent  or  value 
thereof  respectively.  The  Local  Board  of  Health,  being 
about  to  make  a  rate  for  payment  of  their  expenditure, 
caused  an  estimate  to  be  prepared  (under  sect  98  of  The 
Public  Health  Act,  1848)  of  the  money  required  for  the 
purposes  in  respect  of  which  the  rate  was  to  be  made, 
shewing  the  several  sums  required  for  each  of  such  pur- 
poses; ^  a  printed  copy  of  whidi  estimate  was  annexed 
to  the  case. 

**  Some  of  the  items  in  such  estimate  are  for  interest 
upon  the  money  borrowed  by  the  late  paving  commis- 
aoners,  as  aforesaid,  and  still  due ;  another  item  is  for 
the  purchase  money  for  ground  purchased  by  the  said 
late  paving  commissioners  or  by  The  Local  Board  of 
Health,  under  the  unrepealed  provisions  of  the  sud  local 
Acts,  for  the  improvement  and  widening  of  a  street 
called  London  Street  in  the  parish  of  St  Andrew  within 
the  said  city.  Other  items  are  for  the  expenoes  of 
paving,  repairing,  lighting  and  deanaug  the  several 
markets,  streets,  lanes,  public  passages  and  places  within 
the  city  of  Norwich.  Other  items  are  for  the  like  ex- 
pences  with  respect  to  the  streets  and  roads    in    the 
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hamleta.  And  other  items  are  for  expences  incurred  in 
respect  of  the  streets  within  the  city  and  in  respect  of 
the  roads  in  the  hamlets,  without  distinguishing  the  one 
from  the  other." 

The  case  then  set  out  the  notices  of  appeal  on  behalf 
of  Elmer,  who  was  assessed  to  the  rate ;  and  concluded : 

"  The  questions  for  the  opinion  of  the  Court  are  to  be : 

**  1st  If  the  said  parish  of  SL  Mary  in  the  Marsh  be 
within  the  jurisdiction  of  The  Local  Board  of  Health 
constituted  by  the  said  order. 

*^  2nd.  If  so,  Whether  the  inhabitants  are  liable  to  the 
debt  contracted  by  the  late  commissioners. 

'^  3rd.  If  the  streets  and  ways  within  the  parishes  in 
the  city  are  to  be  repaired  under  the  provisions  of  the 
46  G.  S,,  separate  from  the  said  parish  of  St  Mary  in 
the  JUarsh. 

*^  4th.  If  the  unrepealed  clauses  in  the  local  Acts 
extend  to  the  said  parish  of  St  Mary  in  the  Marsh,  and 
to  the  area  added  by  The  Board  of  Health,  or  are  to  be 
confined  solely  to  the  city  parishes. 

*^  5.  Whether  the  roads  and  highways  of  the  said  parish 
of  St.  Mary  in  the  Marsh  are  to  be  repaired  by  The  Local 
Board,  and  the  charges  to  be  levied  by  a  separate  rate 
under  the  powers  of  surveyors  of  the  highways. 

^'  6.  Whether  the  ezpence  of  widening  the  streets  in 
the  city  parishes  and  for  purchase  of  buildings  for  that 
purpose  are  to  be  defrayed  by  a  rate  made  upon  those 
parishes,  or  by  a  rate  made  upon  the  whole  district 
including. the  parish  of  St,  Mary  in  the  Marsh, 

**  The  Court  to  have  the  same  powers  of  amending  or 
quashing  the  rate  as  are  given  to  Courts  of  Quarter 
Sessions  by  the  general  Act  (a),  sect.  136." 


1854. 

Elmer 
▼. 

NOEWICH 

Local  Board 
of  Health. 


(a)  II  &  12  Vict.e,  63. 
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1854.  The  Case  in  Read  v.  The  Local  Board  of  Health  of 

£ij^gj^        Norwich  was  the  same  in  substance;  but  the  questions 

Norwich      submitted  to  the  Court  were  four  only,  corresponding 

'Th^S!^    with  the  second,  third,  fourth  and  sixth  questions  above 

stated,  but  making  them  apply  to  the  hamlets,  instead 

of  to  the  parish  of  Si.  Mary  in  the  Marsh. 

Elmer  v.  The  Local  Board  of  Health  of  Norwich  was 
argued  in  last  term  («/aittiary  21),  by  BramweU  tor  the 
appellant,  and  Sir  A.  J.  E.  Cockbum,  Attorney  General, 
for  the  respondents  (a) :  and  Read  v.  The  Local  Board 
of  Health  of  Norwich  was  argued,  on  the  same  day,  by 
Hiyh  Hill  for  the  appellant,  and  Sir  A.  J.  E.  Cockbum, 
Attorney  General,  for  the  respondents  (by 

The  arguments  are  omitted,  as  those  relating  to  the 
construction  of  the  special  Acts  are  not  of  general 
interest,  and  those  relating  to  the  construction  of  The 
Public  Health  Act,  1848,  sufficiently  appear  by  the 
judgment 

Cur.  adv.  vulL 

CoLERiDOB  J.,  in  this  Vacation  (February  18th), 
delivered  judgment 

With  respect  to  the  first  question  in  the  case,  it  was 
conceded,  on  the  part  of  the  plaintiff,  that  the  parish  in 
question  was  within  the  local  jurisdiction  of  The  Local 
Board  of  Health. 

As  to  the  second  question,  it  was  conceded,  by  The 
Board,  that  the  inhabitants  of  the  parish  were  not  liable 
to  the  debts  contracted  by  the  late  commissioners  under 
the  local  Act. 

The  third  question  was,  Whether  the  streets  and  ways 

(a)  Before  Coleridge  and  Cromplom  Js. 

(b)  Before  Lord  CampbeO  C.  J.,  Cokridge  ind  Crompttm  Js. 
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within  the  parishes  in  the  city  are  to  be  repaired  under  1854. 
the  provisions  of  stat  46  Geo.  3.  c.  Ixvii.,  separate  from  ^imul 
the  parish  of  St  Mary  in  the  Marsh.  Nobwich 

We  understand  this  question  to  mean,  as  indeed  it  was  ^'*?nj^'^ 
agreed  on  both  sides  to  do,  whether  the  money  for  the 
repair  of  the  streets  and  ways  within  the  parishes  was  still 
to  be  raised  by  a  rate  under  the  provisions  of  the  local 
Act  made  in  those  parishes  separately  from  the  parish  of 
St,  Mary.  We  expressed  a  strong  opinion  on  this  part  of 
the  case  during  the  argument ;  and  we  continue  to  think 
that  the  rating  powers  under  the  local  Act  are  sufficiently 
repealed  by  the  order,  confirmed  by  Act  of  Parliament, 
notwithstanding  the  argument  which  was  relied  on  as 
arising  from  the  fact  of  the  first,  twelfth  and  thirteenth 
clauses  of  the  second  local  Act  not  being  repealed.  The 
first  section  of  the  local  Act  6  G.  4.  c.  Ixzviii.  extends 
to  that  Act  all  powers,  remedies  and  provisions  contained 
in  Stat  46  G.  3.  c.  Ixvii.,  the  first  local  Act;  and  the  12th 
section  repeals  the  part  of  the  former  Act  regulating  the 
assessments  according  to  the  assessments  for  the  relief 
of  the  poor;  while  the  13th  section  requires  the  com- 
missioners to  assess  the  owners,  &c.,  in  a  sum  not 
exceeding  5$.  in  the  pound  in  the  year  to  be  computed 
on  half  the  annual  rent  or  value.  It  was  contended  that, 
as  the  order  left  unrepealed  those  clauses  in  the  latter 
Act,  the  power  of  raising  rates  under  these  Acts  must  be 
taken  to  continue  and  to  be  now  vested  in  the  Board  of 
Health;  and  that  the  assessments  for  paving  and  repairing 
the  streets  must  be  made  by  the  Board  under  those  Acts. 
As,  however,  the  power  of  rating  originally  conferred 
by  the  first  Act,  which  is  the  foundation  of  the  powers 
in  the  later  Act,  is  expressly  repealed  by  the  order,  and 
as  the  provisions  for  the  machinery  by  which  these  rates 
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1854.       were  to  be  collected  are  also  repealed,  we  think  that  the 

EuiBR       whole  power  of  rating  under  these  Acts  is  gone,  and 

NoawicH      ^^^^  ^^®  money  for  repairing  the  streets  in  the  parishes 

^ofH  SST^    *°^  question  cannot  be  raised  under  the  provisions  of  the 

local  Acts. 

With  regard  to  the  fourth  question,  it  is  quite  clear, 
and  was  most  properly  conceded  on  the  argument  by  the 
Attorney  General,  that  there  is  nothing  to  extend  the 
unrepealed  clauses  which  affected  the  city  parishes  only 
to  any  other  parish  not  included  within  the  district  to 
which  the  local  Acts  in  question  are  confined. 

The  fifth  question,  one  of  general  importance,  is: 
Whether,  where  Local  Boards  of  Health  are  established, 
they  are  to  raise  funds  for  the  repair  of  the  highways  by 
district  rates  under  The  Public  Health  Act,  1848,  or  by 
highway  rates  levied  by  them  as  surveyors  under  the 
Highway  Act  As  the  mode  and  proportions  of  rating 
tinder  these  two  Acts  difier  materially,  it  has  become  a 
question,  and  certainly  is  one  of  considerable  difficulty, 
whether  or  no  the  Board  are  to  make  a  district  rate 
for  the  purpose  of  such  repairs,  or  are  to  act  as  surveyors 
and  lay  a  rate  under  the  Highway  Act 

By  the  68th  section  of  The  Public  Health  Act,  1848, 
all  streets  (which,  by  the  interpretation  clause  (a),  include 
all  highways,  not  being  turnpike)  within  the  district  are 
vested  in,  and  are  to  be  levelled,  paved,  altered  and 
repaired  by,  The  Local  Board  of  Health.  By  the  87th 
section  the  treasurer  is  to  keep  a  separate  account,  to  be 
called  **The  District  Fund  Account,"  to  be  applied  in 
defraying  expences  incurred  by  The  Local  Board  in  car- 
rying the  Act  into  execution,  and  not  otherwise  expressly 

(a)  SMt.  2.     At  to  "  highwiy,**  se«  stat.  15  &  16  rtct.  c,  42.  s.  13. 
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provided  for ;  and  The  Local  Board  shall,  as  occasion  may  1854. 
require,  make  and  levy,  in  addition  to  any  other  rate,  a  euaol 
rate  or  rates,  to  be  called  "General  District  Rates,"  for  jj^^';,^^ 
the  defraying  such  expences  as  are  charged  upon  that  ^^^^ 
rate  by  the  Act,  and  such  other  expences  of  execu- 
ting the  Act  in  any  district  as  are  not  provided  for  by 
any  other  rate,  or  defrayed  out  of  the  District  Fund 
Account.  The  only  other  clause  which  it  seems  neces- 
saiy  to  refer  to  is  the  1 17th  section,  by  which  The  Local 
Board  of  Health,  within  the  limits  of  their  district,  shall, 
exclusively  of  any  other  person  whatsoever,  exectde  the 
(ffice  of  and  be  surveyor  of  highways,  and  have  all  duties 
powers,  authorities  and  liabilities  as  any  surveyor  in  Eng- 
land,  so  far  as  such  powers,  duties  or  authorities  are  not 
inconsistent  with  the  provisions  of  the  Act ;  and  that  the 
inhabitants  of  any  district  shall  not  be  liable  in  respect 
of  property  within  the  district  for  any  highway  rate  or 
other  payment,  not  being  a  toll,  for  repairing  highways 
out  of  the  district;  with  a  provision  thdt  the  persons  who 
are  overseers  at  the  time  when  the  Act  is  applied  may 
recover  the  amount  of  rates  due,  and,  after  paying  liabi- 
lities, pay  any  surplus  into  the  district  fund  account. 

We  have  great  difficulty  in  collecting  from  these  enact- 
ments what  course  the  Legislature  intended  The  Board 
of  Health  to  pursue,  and  whether  it  was  intended  that 
the  money  requisite  for  the  repair  of  the  highways 
should  be  raised  by  them,  by  highway  rates  as  surveyors 
of  the  particular  parishes,  or  whether  they  are  to  raise 
it  by  means  of  the  district  rates  mentioned  in  the  Acts. 

It  seems  to  us  that  one  duty  to  repair  the  whole  of 
the  streets  in  the  district,  in  whatever  parish  they  are 
situate,  is  directly  imposed  upon  the  Board  of  Health 
by  the  Act;  and  that,  with  reference  to  this  duty,  they 
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I  g54.        are  noC  to  act  as  surfejois  of  the  particular  pansfa,  hot 
£jj,^        fcr  the  whole  districL     The  repairing  and  dcnng  the 

1^   ^' other  acts,  mentioQed  in  the  68th  section,  to  the  streets, 

I^c^Bovd  throughoQt  the  entire  district,  is  a  new  datj  created  and 
imposedopoQ  the  Bond  by  The  Public  Health  Act,1848 ; 
and  the  expenccs  of  so  repairing  and  dealing  with  the 
streets  dearij  fidi  within  the  earlier  part  of  sect.  87,  and 
mi^  be  paid  oat  of  The  District  Fond  Accoont,  whidi 
ifl^bjthe  words  of  thai  section,  to  be  applied  toexpeoces 
^  incnrred  by  the  said  Local  Board  in  carr^ring  this  Act 
into  execution,  and  not  otherwise  expressly  prorided 
for  ;**  and  this  view  of  the  case  is  strengthened  bj  the 
prorisioo  in  secL  1 17,  which  directs  that  anj  sorplos, 
collected  bj  the  persons  who  are  sorrejors  at  the  time 
when  the  Act  is  applied,  b  to  be  paid  into  The  District 
Fond  Accoont,  and  not  to  the  accoont  <^  repairs  for 
the  particular  parish  or  place  which  those  sorrejors 
represented.  It  is  dear  that  the  duties  cast  on  the 
Board  bj  sect.  68  are  larger  with  reference  to  what 
is  to  be  done  to  the  highways  than  the  duties  with 
respect  to  which  the  rates  are  to  be  IcTied  under  the 
Highway  Act 

The  proiroo  at  the  end  of  sect.  117  appears  to  us  to 
create  no  difficult*  Whether  the  Board  was  to  repair 
by  means  of  the  District  rates^  or  rates  levied  distincdy 
in  eadi  parish,  they  were  to  act  as  the  surreyors  of 
hi^ways;  and  the  rates,,  whether  of  the  f^mer  or  the 
latter  kind,  would,  in  respect  of  this  application  of  them, 
be  in  the  nature  of  highway  rates ;  the  proviso  therefore 
diqiensii^  with  signature  or  allowance  may  well  have 
been  inserted  to  remove  all  question  whether  these 
might  not  be  necessary  for  a  district  rate  as  they  would 
have  been  for  a  mere  parish  rate.     We  think,  therefore. 
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that  money  for  the  repair  of  the  highways  in  the  district 
is  to  be  levied  by  a  district  rate,  and  not  by  a  rate  under 
the  Highway  Act. 

As  to  the  sixth  question :  we  think  that  the  expences 
of  widening  the  streets,  and  the  purchase  of  land  for 
buildings,  are  to  be  defrayed  by  a  district  rate  made 
upon  the  whole  district,  subject  of  course  to  the  power 
of  the  Board,  in  the  cases  in  which  they  see  fit,  from 
the  circumstances,  to  levy  a  special  district  rate  in  any 
locality  which  is  to  receive  special  benefit.  We  think 
that  the  efiect  of  the  order,  and  the  Acts,  have  been  to 
repeal  the  power  of  rating  under  the  old  local  Acts, 
whilst  it  preserves  some  powers  which  may  be  useful  in 
the  district  to  which  they  are  applicable.  Thus,  the 
rating  powers  being  gone,  the  money  for  all  that  the 
Board  are  to  do  in  such  case  must  be  raised  by  rate 
under  the  Public  Health  Act,  1848 ;  whilst  the  powers 
of  compulsory  purchase  in  the  city  parishes  may  be 
useful  in  those  parishes,  and  are  accordingly  retained 
and  preserved. 

Our  answers  to  the  second,  third,  fourth  and  sixth 
questions  will  be  applicable  to  the  questions  put  to  us 
in  the  case  of  Read  v.  The  Local  Board  of  Health  of 
Normch. 
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1854. 


William  James  Le  Feuyre  against  Joseph 
Lankesteb. 


"T^EBT  for  penalties.     The  first  count  was  for  three 
penalties  allied  to  have  been  incurred  by  defend- 
ant having  acted  as  mayor  of  the  borough  of  Southampion 
''after  he  had  become,  and  whilst  he  was,  disqualified  to 


Byapro- 
Tisional  order 
of  the  General 
Board  of 
Health,  oon- 
irmedbyita- 
ttttc.  The 

Public  Health  hold  that  office,  by  reason  that  he  acted  as  mayor  without 

was  rapiied  being  duly  qualified  at  the  time  of  making  such  declara- 

whollT  com.  tion  as  is  required  by  stat  5  &  6  fF.  4.  c  76^  that  is  to 

aj^lemiini-  ^ay,  after  defendant  had  been  elected  as  alderman  of  the 

^the^^  borough,  and  after  he  had  been  elected,  out  of  the  alder- 

poradoD  were 
oonstitiited,  bj 
the  council. 
The  Local 
Board  of 


men  of  the  borough,  the  mayor  thereof;  and,  at  the  same 
time  when  defendant  made  the  said  declaration,  and 
whilst  he  claimed  to  use  and  exercise  the  offices  of  mayor 
and  alderman  of  the  borough,    he   had,   directly  and 


Health. 
/..,  an  alder- 
man of  the  bo- 
rouffh,  after 

auch  confirmatioo,  told  some  iron  to  a  party  who  had  contracted  to  supply  the  local  board  with 
iron  railings,  and  who  purchased  the  iron  for  the  purpose  of  performing  h»  oootraet.  L, 
afterwards,  oontinuin|[  to  be  an  alderman,  was  elected  mayor,  and  acted  as  such.  An  action 
was  then  brought  agamst  him  for  penalties,  under  sects.  28,  53,  of  stat  6  &  6  IT.  4.  c  76., 
for  having  acted  as  mayor  while  disqualified  by  being  interested  in  a  contract  with  die 
eonncil. 

Held :  assuming  a  contract  with  such  local  board  to  be  a  contract  with  the  coonc3,  within 
Stat.  6  &  6  IT.  4.  e.  76.  «.  28.,  and  assuming  also  that  a  mayor,  elected  when  aldennan,  is 
disqualified  to  act  as  mayor,  under  sect.  53,  by  reason  of  a  disqualification  as  aldennan : 

That,  nevertheless,  this  was  not  an  interest  in  a  contract  within  sect  28,  and  there  was 
no  liability  to  penaltr. 

L,  had  contracted  to  construct  some  waterworks  for  commissioners  for  supplying  the 
town  with  water.  This  contract  not  having  been  fully  carried  out,  he  gave  it  up,  by  deed, 
to  the  commissioners,  they  agreeiuj^  to  pay  him  a  certain  balance  if  they  abandoned  the 
works,  cfr  completed  them  and  obtained  a  specified  quantity  of  water.  The  deed  contained 
releases  on  each  side,  and  covenants  by  L.  not  to  molest  the  commissioners,  that  he  had 
not  injured  the  title,  and  for  fturther  assurances.  The  local  board  were  afterwards  con- 
stituted the  commissioners.  The  works  remained  incomplete,  but  not  abuidoned,  while  L, 
was  aldennan,  and  also  while  he  was  mavor. 

Held :  on  the  same  assumptions  as  before,  that  L,  was  not  liable  to  a  penalty  :  for  that 
this  contract  was  taken  out  of  the  operation  of  sect.  28  of  stat  5  &  6  If .  4.  c  76.,  as  I 
a  ••  security  for  the  payment  of  money  only,"  within  stat  5  &  6  VicL  e.  104.  «. 


V. 

Lankestkr. 
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indirectly,  by  himself  and  his  partner  one  Willidm  Lan-       1854. 
ketter^  divers  shares  and  interests  in  divers  contracts  and    le  Feuvhe 
employments  with,  by  and  on  behalf  of  the  council  of 
the  said  borough." 

Second  count,  for  three  penalties  alleged  to  have  been 
incurred  by  acting  as  mayor  of  Southampton  "  after  he  had 
been  elected  out  of  the  aldermen  of  that  borough  the 
mayor  thereof;  and,  whilst  he  was  disqualified  to  hold  the 
office  of  mayor  of  that  borough,  and  also  the  office  of  an 
alderman  thereof,  that  is  to  say,  by  reason  that  defendant 
whilst  so  acting  as  aforesaid,  and  after  he  had  been  elected 
an  alderman  of  that  borough,  and  whilst  he  claimed  to  use 
and  exercise  the  said  offices,  directly  and  indirectly,  by 
himself  and  his  partner"  &c.,  as  in  the  first  count. 

Plea  :  Not  Guilty,  By  statute.     Issue  thereon. 

On  the  trial,  before  TalfourdJ.,  at  the  last  Winchester 
Summer  Assizes,  it  appeared  that  the  defendant  was,  in 
November,  1850,  elected  an  alderman  of  Southampton ; 
and  in  November,  1852,  he  was  elected  mayor,  and  had 
since  acted  as  such. 

By  a  provisional  order  of  the  General  Board  of 
Health,  confirmed  by  stat.  13  &  14  Vict.  c.  108. 
(Royal  Assent,  15th  August  1850),  The  Public  Health 
Act,  1848,  (except  sect  50)  was  ordered  to  "apply  to 
and  be  in  force  within  and  throughout  the  entire  area, 
places,  and  parts  of  places,  comprised  within  the  bound- 
aries of  the  said  town  of  Southampton,  as  the  same  were 
fixed  for  the  purposes  of"  stat  5  &  6  fF.  4.  c.  76., 
"and  that  the  town  and  places  and  parts  of  places  shall 
be  and  constitute  one  district  for  the  purposes  of  the  said 
Public  Health  Act  accordingly.  And  that  the  Mayor, 
aldermen  and  burgesses  of  the  said  town  of  Southampton 
shall  be  by  the  council  of  the  said  town,  within  and  for 
2  M  2 
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I9M.  the  said  district,  constituted  the  Local  Board  of  Health 
I.S  Fnrrmx  uoder  that  Act."  After  they  were  so  constituted.  The 
Local  Board  of  Health  ordered  some  works  to  be  done, 
in  the  course  of  which  it  was  necessary  to  erect  some 
lamps  and  a  considerable  quantity  of  iron  railing.  The 
superintendent  of  the  works  in  1851,  whilst  defendant 
.  was  an  alderman,  ordered  this  iron  work  at  a  foundry 
belonging  to  defendant  and  his  partner ;  and  they  supplied 
it  It  appeared  that  much  the  greater  part  of  this  work 
was  let  to  contractors  who  were  to  supply  the  ironwork ; 
and  it  was  the  contractors  who  paid  Messrs.  LanhuUr 
for  this  part  of  the  iron.  But  a  very  fev  small  articles 
were  for  extra  work,  not  included  in  the  contract ;  and 
for  thoae  the  town  council,  as  Local  Board  of  Health, 
piud  Messrs.  LankeHer  directly.  It  did  not  at  all  appear 
that  at  the  time  the  goods  were  supplied  Messrs.  LamknUr 
were  aware  that  any  part  consisted  of  extras. 

Tbe  plaintiff  also  put  in  CTidence  a  deed,  dated  22d 
Jtfiflpy  1846,  and  made  between  defendant,  71 B.  and «/.  J7., 
of  the  first  part,  and  five  of  the  commission's  acting  in 
pursuance  and  execution  of  stat  6  &  7  ^  4.  c  xcTL(a), 
of  the  seccmd  part.  This  deed  recited  a  contract 
bearing  date  23d  A/drcA,  1838,  between  a  person  of  the 


(•)  Local  — d  pfffwri,  pdbBe ;  *  For  ■Miitiwniy  llMpdbliei 

ilotfiig  to  the  to«m  of  Sbtrfftoi^piM,  «iid  ior 
I  «i^pply  of  woter  far  tW  iilirtitMti  of  tW  wmk  loom 
naA  w^hkoorkooA.*    Stct.  9  cooititnnd  tW  Mojor»  locordor,  i 


Stct.  le  iocof otitm  j  Mnr  ^ttmm  Itom  i 
mj  CMO  okuMJi  W  sMl  bo  ii  i 
oOMocMlljr  oiloffOtiM  n  too  ■■ttor  n  ^ptoiHoi*  oiiiw  toocooiv  onu'  cob» 
ttoct  ttlolwf  to  tW  cxccocioo  of  tW  fovofs  of  tlo»  Act,  or  ochcio»e 
(ontfl  at  o  ffi<lor  as  tW loioo  or  oim— nfc>)^*  Sect.  IS  ioiniii  o 
fOMJ^f  of  df .  far  totry  occosm  of  o  dw 
■  iMiiiir  TW  PUBiiiioool  CMcr.  Wfan 
tfwy  ctlwr>  ur>rtiM>  ftmt  — d  dbr  tW  f«niv  of  an?  Act  i 
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name  of  Collier  and  the  commissioners,  by  which  CoUier       1354. 
was  to  proceed  without  delay  to  make  an  artesian  well,    lk  Feuveb 
with  the  necessary  works,  and  obtain  a  daily  supply  of  j^j^j^j^^^ 
not  less  than  40,000  cubic  feet  of  spring  water.     And,  if 
Collier  abandoned  the  undertaking  without  completing 
it,  he  was  to  refund  the  price  paid  to  him,  amounting  to 
8,93021    It  also  recited  a  bond,  by  which  defendant, 
T.  B.  and  J.  H.  became  sureties  for  CoUier.    It  then 
recited  other  deeds,  the  effect  of  which  was,  that,  CoUier 
not  being  able  to  complete  the  work,  his  sureties  took  his 
contract  from  him  and  entered  into  fresh  agreements 
with  the  commissioners  in  1840,  by  which  defendant, 
T.  B.  and  J.  H.  were  to  do  the  work  on  certmn  terms. 
The  deed  then  recited  that  much  of  the  work  had  been 
done,  and  that  disputes  had  arisen  between  defendant 
and  his  cocontractors,  on  the  one  part,  and  the  commis- 
sioners on  the  other,  as  to  whether  defendant  and  his  co- 
contractors  were  entitled  to  be  paid  part  of  the  stipulated 
price,  and  as  to  whether  they  had  broken  some  of  the 
stipulated  terms;  and  that,  to  compromise  all  these  dis- 
putes, it  was  agreed  that  the  work  should  be  given  up  to 
the  commissioners,  that  the  commissioners  should  per- 
mit defendant  and  his  cocontractors  to  retain  the  amount 
which  had  been  paid  to  them,  amounting  to  8,886il  2«.  9d., 
and,  in  addition,  4,000/.,  in  full  for  all  compensation 
claimed  by   them  for    various    things  then  existing; 
and  a  further  sum  of  8502.  was  to  be  paid  in  case 
either  the  commissioners  abandoned  the  works  altoge- 
ther, or  succeeded  in  completing  them.     The  indenture 
then  contained  a  bargain  and  sale  of  the   works  to 
the  commissioners,  in  consideration  of  a  release  of  the 
8,886/L  2*.  9<f.,  and  the  payment  of  4,000/.  down :  with 
a   release    from  the  commissioners   to  the  defendant 
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1854.       ^^^  h^  cocontractorsy  and  a  covenant  by  the  commia- 
Le  Fcuveb    s^^"^®'^  ^^  behalf  of  themselves  and  their  saccessora*  mth 

▼•  defendants  and  his  cooontractors.  that,  ^^in  case  the  said 

Lankkstee. 

commissioners,  their  successors  or  assigns,  shaU,  at  any 
time  hereafter,  abandon  the  said  water  works  without 
having  completed  the  same  and  brought  the  same  into 
operation ;  or  in  case  the  said  commissioners,  their  suc- 
cessors  or  assigns,  shall  complete  the  said  works  and 
bring  the  same  into  operation,  and  shall  be  able  to  obtain 
by  means  of  the  said  works,  in  each  and  every  day  of 
24  hours  during  the  entire  period  of  12  calendar  months 
next  after  the  completion  of  the  said  works  (any  tem- 
porary deficiency  arising  by  means  of  temporary  accidents 
which  may  at  any  time  happen  to  the  machinery  or  works 
being  excepted),  fiom  the  chalk  stratum  of  the  depth  of  not 
less  than  480  feet  firom  the  sur&ce,  and  raise  to  the  sur&ce, 
and  force  and  supply  into  the  reservoirs  on  the  Southamp' 
tan  Common^  the  full  quantity  of  40,000  cubic  feet  of  pure 
spring  water,  the  amount  of  such  daily  supply  (except  as 
before  excepted)  to  be  ascertained  *'  by  guaging,  and  the 
purity  of  the  water  supplied  to  be  ascertained  by  investi- 
gation ;  **  then,  and  in  either  of  the  said  cases,  the  said 
commissioners,  their  successors  or  assigns,  shall  and  will, 
by  and  with  the  first  moneys  which  at  (ur  after  the  hap- 
pening of  such  abandonment,  or  the  expiration  of  such 
calendar  months,  as  the  case  may  be,  shall  be  in,  or 
under,  or  come  to,  the  hands  or  controul  of  the  said 
commissioners,  their  successors  or  assigns,  and  be  ap- 
plicable in  that  behalf,"  pay  to  defendant  and  his 
cooontractors  850il,  without  interest,  and  without  any 
deduction.  The  deed  also  contained  covenants  by  the 
defendant  and  his  cooontractors  not  to  molest  the 
commissioners   in   the  enjoyment  of  the  works   given 
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up  to   them:    that  they  had  not  by   their  own  acts        1864. 
injared  the  title;  and  for  further  assurance.  Lx Feuveb 

By  the  Provisional  Order  of  The  General  Board  of    i^^^^^fn^ 
Health,  and  the  confirming  Act  (13  &  14  Fict.  c.  108.), 
The  Local  Board  of  Health  of  StnMampton  were  con- 
stituted the  commissioners  for  executing  (amongst  other 
local  Acts)  Stat.  6  &  7  fF.  4.  c.  xcvL :  and  all  contracts 
&c.  by  the  commissioners  were  thenceforth  to  be  trans- 
ferred to  and  fulfilled  by  The  Local  Board  of  Health 
ol  Southampton*    Before  the  time  when  the  defendant 
became  an  alderman.  The  Local  Board  of  Health  were 
in  possession  of  the  waterworks,  and  had  paid  the  4,000/. 
They  were  still,  at  the  time  of  the  action,  at  work  upon 
them,  and  had  not  yet  obtained  the  stipulated  quantity 
of  water,  so  that  neither  of  the  contingencies  on  which 
the  850/.  was  payable  had  yet  been  determined ;  and  so 
fiur  the  contract  continued  open ;  in  all  other  respects  it 
had  been  performed. 

The  learned  Judge  directed  a  yerdict  for  the  plaintifi^, 
with  leave  to  move  to  enter  a  verdict  for  the  defendant 
Kmglake  Serjt,  in  last  Mchaebnas  Term,  obtained  a 
rule  Nisi  accordingly. 
In  this  Vacation  (a), 

Crotoder,  Montague  Smith  and  H.  BuUar  shewed 
cause.  The  action  is  to  recover  penalties  which,  by 
Stat  5  &  6  fF.  4.  c.  76.  s.  53.,  are  incurred  by  any 
person  who  ''shall  act  as  mayor,  alderman,  or  councillor, 
or  auditor  or  assessor,  for  any  borough"  "  without  being 

(a)  The  argument  commenced  on  February  6tb,  before  Coltridgt,  WighU 
man^  Erie  and  Crompton  Js.,  and  was  concluded  on  February  7tb,  before 
tbe  same  Judges.  Erie  J.  left  tbe  Court  towards  tbe  conclusion  of  the 
argument  on  tbe  second  day. 
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1854.  ^"^y  qualified."  The  same  Act,  sect  28,  enacts:  *Uhat 
LbFeuvre  °^  person  being  in  holy  orders,  or  being  the  regular 
Lankstee  '™*"'s^'  ^f  *"^y  dissenting  congregation,  shall  be 
qualified  to  be  elected  or  to  be  a  councillor  of  any  such 
borough  or  an  alderman  of  any  such  borough,  nor  shall 
any  person  be  qualified  to  be  elected  or  to  be  a  councillor 
or  an  alderman  of  any  such  borough  who  shall  not  be 
entitled  to  be  on  the  burgess  list  of  such  borough,  nor 
unless  he  shaU  be  seised  or  possessed  of  real  or  personal 
estate  or  both  to  the  following  amount,"  &c.,  ^^or  during 
such  time  as  he  shall  hold  any  office  or  place  of  profit, 
other  than  that  of  mayor,  in  the  gift  or  disposal  of  the 
council  of  such  borough,  or  during  such  time  as  he  shall 
have  directly  or  indirectly,  by  himself  or  his  partner^ 
any  share  or  interest  in  any  contract  or  employment 
with,  by,  or  on  behalf  of  such  council ;  provided  that  no 
person  shall  be  disqualified  firom  being  a  councillor  or 
alderman  of  any  borough  as  aforesaid  by  reason  of  his 
being  a  proprietor  or  shareholder  of  any  company 
which  shall  contract  with  the  council  of  such  borough 
for  lighting  or  supplying  with  water  or  insuring  against 
fire  any  part  of  such  borough."  It  has  been  suggested  that 
sect.  53  relates  only  to  the  disqualifications  imposed  by 
sect  52,  such  as  accrue  on  becoming  bankrupt,  insolvent, 
&C.  But  these  disqualifications  are  such  as  accrue,  after 
taking  office,  to  '^any  person  holding  the  office;"  whereas 
the  words  of  sect.  53  are  *'if  any  person  shall  act"  **  with- 
out being  duly  qualified ;"  and  the  acting  without  having 
made  the  declaration  which  must  be  made  immediately 
after  the  election  is  there  mentioned  among  other  causes 
of  penalty.  Sect.  53  therefore  must  have  a  more  ex- 
tensive application ;  and  sect.  28  must  be  looked  to. 
[Cokridffe  J.     Sect.  53  imposes  penalties  on  an  auditor 
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and  assessor  acting  without  being  duly  qualified :  there        1854. 
is  nothing  in  sect.  52  as  to  the  disqualifications  of  these  "lb  Fbuveb 
officers.]     That  is  conclusive.     Besides,  sect.  52  contains    Laj,7b„biu 
no  positive  qualification ;  and  sect  53  imposes  the  penalty 
for  acting  **  without  being  duly  qualified."  It  is  true  that 
the  disqualification  arising  fix>in  being  interested  in  a  con- 
tract is  created  by  sect  28,  which  is,  in  terms,  applicable 
only  to  a  "  councillor  "  or  "  alderman ;"  the  word  "  mayor'* 
having  been  by  some  oversight  omitted.  But,  by  sect  49, 
the  mayor  must  be  elected  out  of  the  aldermen  or  coun- 
cillors; and,  therefore,  if  the  defendant,  at  the  time  of  his 
election,  was  not  qualified  as  alderman  or  councillor,  he 
was  not  qualified  as  mayor;  Regina  y.Preece{a)y  Regina 
v.  Dixon  (i).     Unless  this  construction  be  put  upon  the 
Act,  there  is  nothing  in  it  to  prevent  the  mayor  firom 
being  interested  in  every  contract      Possibly,  in  the 
case  of  the  election  of  an  outgoing  alderman  as  mayor 
(which  may  be ;   Regina  v.  t/TGinoan  (c)  ),  the  mayor 
might  not  be  disqualified  by  reason  of  becoming  con- 
tractor after  he  ceased  to  be  alderman  and  while  he 
continued  mayor:  that  may  be  a  casus  omissus.     But 
the  difficulty  does  not  arise  here,   as  the   defendant 
continued  to  be  alderman  while  he   was  contractor. 
Then,  assuming  that  the  mayor  is  disqualified  under  the 
same  circumstances  as  those  under  which  an  alderman 
would  be  disqualified,  there  are  two  grounds  here  for 
holding  the  defendant  disqualified. 

First :  the  supply  of  ironwork  by  the  defendant  and 
his  partner  for  the  works  executed  by  order  of  the  town 
council  was  a  disqualification  ;  We$t  v.  Andrews  (</)• 
[Crampton  J.     That  was  an  action  for  penalties  under 

(a)  5  Q.  B.  94.  (6)  16  Q.  B,  33. 

(c)  n  A,^  E.  869.  (d)  b  B.^  Aid.  328. 
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1854.  s^^  ^^  G.  3.  c.  137.  «.  6.,  the  words  of  which  are  mach 
more  extensive  than  those  of  stat.  5  &  6  fT.  4.  c.  76.  s.  28. 
K  the  contract  with  those  executing  the  works  had  been 
colourable,  so  that  Lankester  was  really  interested  in  the 
contract,  it  would  be  another  afiair.  The  fiu^t,  that 
goods  used  in  a  contract  were  supplied  by  a  member  of  the 
council,  may  be  evidence  that  he  has  a  concealed  interest 
in  the  contract  But  nothing  of  the  sort  is  found  here ; 
and  it  would  be  a  very  strong  thing  to  hold  a  member  of 
the  council  liable  to  penalties,  because  in  the  ordinary 
course  of  trade  a  contractor  bought  articles  at  the 
member's  shop.]  It  is  within  the  mischief  meant  to  be 
provided  against  Suppose  that  the  ironwork  is  objected 
to  as  of  inferior  quality,  and  that  the  council  meet  to 
determine  whether  or  not  it  shall  be  rejected,  or  the 
question  to  be  as  to  suing  on  the  warranty  which  is 
implied  by  the  sale;  Laing  v.  Fidgean  (a),  Jones  v. 
Bright  (6),  Chanter  v.  Hopkins  (c).  The  mayor  ex  officio 
is  in  the  chair.  It  is  not  to  be  supposed  that  he  can  be 
unbiassed  if  he  himself  has  supplied  the  goods.  It  is 
at  least  an  interest  in  the  contract  Towsey  v.  White  (d) 
b  an  authority  on  this  point,  upon  enactments  much 
resembling  that  now  in  question.  Simpson  v.  Beady  {e) 
is  an  authority  on  the  clause  itsel£ 

Next :  the  deed  of  1846  is,  by  virtue  of  the  provisional 
order  and  confirming  Act,  now  a  direct  contract  with  The 
Local  Board  of  Health  of  Southampton ;  and,  as  ^^  The 
Mayor,  aldermen  and  burgesses"  of  Southampton  are  "  by 
the  council  of  the  said  town  "  The  Local  Board  of  Health, 
it  is  a  contract  with  such  council.     By  sect  12  of  The 

(a)  6  Tauni.  108.  (6)  5  Bing.  533. 

(c)  A  M,^  m  39J.  id)  6  B.^a  125. 

(«)  12  M.  $  r.  736. 
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Public  Health  Act,  1848  (stat.  11  &  12  Fict  c  63.),  i854. 
the  **  council  shall  exercise  and  execute  the  powers,  lb  Pbutre 
authorities,  and  duties  of  such  I^pcal  Board  according 
to  the  laws  for  the  time  being  in  fi»ce  with  respect  to 
municipal  corporations  in  England  and  Wales^*  where 
the  district  consists  of  the  whole  or  part  of  one  corporate 
borough,  as  in  the  present  case:  other  provisions  are 
made  in  districts  differendy  constituted  ;  but  in  such  a 
district  as  this  the  municipal  council  and  The  Local 
Board  are  in  all  respects  identical.  It  is  said  that  the 
case  is  within  the  proviso  in  stat  5  &  6  fPl  4.  c.  76. 
«•  28.,  that  no  person  shall  be  disqualified  from  being  a 
councillor  or  alderman  by  reason  of  his  being  a  share- 
holder of  any  company  which  shall  contract  with  the 
council  for  supplying  with  water  any  part  of  the  borough, 
and  the  analogous  proviso,  as  to  the  disqualification  of 
members  of  The  Local  Board  of  Health,  in  stat  11  &  12 
VicL  c.  63.  «•  19.  As  far  as  regards  the  latter  Act,  sect 
19  refers  only  to  members  of  Local  Boards  elected  under 
the  provisions  of  the  12th  and  subsequent  sections, 
not  for  such  a  district  as  this,  but  for  one  of  the  two 
other  kinds  of  districts  there  mentioned,  namely,  dbtricts 
consisting  of  the  whole  or  parts  of  several  boroughs 
exclusively,  or  districts  consisting  of  the  whole  or  parts 
of  such  boroughs  and  also  of  parts  not  within  the 
boundary  of  any  boroughs,  llie  disqualifications  in 
sect  19  apply  to  these  last  two  cases  only :  in  the  case  of 
a  district  comprised  in  a  single  borough,  it  was  thought 
enough  to  rest  the  disqualification  on  the  provisions  of 
the  Municipal  Corporate  Act  Of  course  the  exemptions 
in  that  section  apply  only  where  the  disqualification  applies. 
\CoUridge  J.  Then,  in  the  case  of  districts  like  the 
present,  a  councillor,  having  a  contract  which  The  Board 
of  Health  adopts,  becomes  disqualified  by  the  provisional 
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1854.  order  making  the  council  The  Local  Board.]  It  does  eo, 
Le  Fkovrb  ^^^  not  unreasonably :  his  new  duties  are  inconsistent 
Lamkbstke.  ^^*  ^^^  position  as  contractor.  The  case  is  like  Regina 
Y.  York  (a).  If  this  be  not  so^  the  case  of  such  a  district 
as  this  is  left  entirely  unprovided  for,  as  to  disqualifica- 
tions connected  with  the  duties  of  The  Board  of  Health. 
The  protection  afforded  by  sects.  10  &  13  of  stat  6  &  7 
W.  4.  c.  zcyi.  will  thus  be  lost,  which  seem  to  have  been 
introduced  by  the  Legislature  lest  the  provisions  of  the 
Municipal  Corporation  Act  should  be  found  to  be  an  in- 
adequate protection.  But,  as  to  the  provisoes  in  both  Acts, 
the  contract  was  never  for  the  supply  of  water,  but  for  the 
completion  of  an  artesian  well,  the  machinery  by  which 
the  water  was  to  be  supplied.  The  existing  contract,  by 
the  deed  of  1846,  is  one  which  makes  the  defendant's  right 
to  85021  depend  on  an  act  in  the  option  of  the  council ;  he 
cannot  be  unbiassed  in  determining  any  question  which 
may  be  raised  as  to  whether  the  council  shall  or  shall  not 
discontinue  the  works.  The  case  is  therefore  clearly 
within  the  mischief  contemplated  by  the  Act  Neither  is 
it  within  stat.  5  &  6  Vict  c.  104.  s.  1.,  which  excepts 
from  the  operation  of  stat  5  &  6  WA.  c.  76.  s.  28.  '*  any 
security  for  the  payment  of  money  only ;  "  for  this  is  a 
contract  to  pay  money  on  a  contingency ;  and  there  are 
also  covenants  for  further  assurance,  and  others  which 
prevent  this  from  being  a  security  for  money  only. 
[Wightman  J.  You  will  exclude  many  securities,  upon 
that  view.  Suppose  a  mortgage  with  covenants.]  What 
was  merely  incidental  to  the  security  by  mortgage  would 
probably  not  prevent  the  application  of  the  clause.  But 
here  are  other  provisions,  such  as  the  release.  It  may 
be  contended  that  the  defendant  is  not  liable  to  be  sued 

(a)  2  Q.  B,  847. 
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for  these  penalties  because  it  does  not  appear  that  the        1854. 
written  consent  of  the  Attorney  General  to  the  proceed-    Lb  Fbovre 
ings  has  been  obtained,  as  made  requisite  by  sect  133    Lankestbb. 
of  Stat  11  &  12  Vict  c.  63.     But  that  provision  applies 
only  to  penalties  incurred  *^  under  the  provisions  of  this 
Act'*    No  penalties,  as  has  been  shewn,  are  here  claimed 
or  claimable  under  that  Act :  the  claim  is  under  stat 
5  &  6  fT.  4.  c.  76. 

Kinglake  Seijt  and  Phintiy  contrL  In  the  first  place, 
sect  53  of  Stat  5  &  6  W.  A.  c.  76.  seems  to  refer 
more  naturally  to  the  disqualifications  specified  in  the 
section  immediately  preceding  than  to  those  in  sect  28. 
[Wightman  J.  Sect  53  seems  to  include  being  unqualified 
under  stat  28  and  becoming  disqualified  under  sect  52.] 
That  is  not  consistent  with  the  naming  of  the  mayor  in 
sect.  52  and  the  omission  in  sect.  28.  And,  next,  sect. 
28  is  confined  to  the  functionaries  there  named,  and  does 
not  include  the  mayor.  The  disqualification  must  be 
connected  with  the  character  in  which  the  party,  whom 
it  is  meant  to  charge  with  the  penalty,  is  acting.  Here 
the  defendant  is  charged  with  acting,  not  as  alderman  or 
councillor,  but  as  mayor.  The  omission  of  the  mayor 
from  sect.  28  may  not  have  been  accidental :  good  reasons 
may  have  occurred  to  the  Legislature  for  not  disqualifying, 
upon  all  the  grounds  of  disqualification  expedient  in  the 
case  of  an  inferior  functionary,  the  head  of  the  corpora- 
tion, an  indispensable  officer.  But,  further,  assuming  the 
applicability  of  sect  28  to  the  case  of  a  mayor,  the 
defendant  is  not  brought  within  it. 

First,  as  to  the  sub-contract  for  the  iron.  (On  this 
point  they  were  stopped  by  the  Court.) 

Next,  supposing  the  deed  of  1846  to  shew  a  contract 


Lankbstbe. 


542  HILARY  VACATION. 

1854.       such  as  woald,  in  its  nature,  fall  within  sect.  28,  it  is  not 
Le  Feutrb    *  contract  with  the  council  at  alL     The  penalty  is  not 
claimed  on  the  ground  of  a  contract  with  The  Board  of 
Health.    The  12th  section  of  stat  11  &  12  Vtci.  c.  63. 
applies  the  provisions  of  the  Municipal  Corporation  Act 
only  to  the  execution  of  the  powers,  authorities  and 
duties  of  The  Board  of  Health.     But  it  is  a  Macy  to 
connect  sect.  28  of  the  Municipal  Corporation  Act  with 
such  functions.     That  Act  prescribes  the  performance  of 
active  municipal  duties  by  the  council ;  of  which  a  most 
important  one  is  the  management  of  the  borough  fund 
under  sect  92,  and  the  levying  of  rates,  where  necessary. 
In  order  to  secure  the  unbiassed  performance  of  their 
duties,  sect  28  provides  a  disqualification  where  a  member 
has  a  contract  with  the  council.  All  that  sect  12  of  stat 
11  &  12  Vict.  c.  63.  does,  is  to  fix,  in  the  case  of  a 
district  not  extending  beyond  a  single  borough,  upon  the 
council  as  a  body  well  fitted  for  the  execution  of  duties 
distinct  firom  their  municipal  functions  ;  other  bodies,  for 
the  same  purposes,  are  filmed  in  the  cases  of  districts 
of  the  two  other  classes.     According  to  the  argument  on 
the  other  side,  the  mayor,  if  selected  to  act  in  the  case 
of  the  other  dbtricts,  would  be  acting  as  mayor.    The 
Local  Board  of  Health  does  not  act  through  the  ordinary 
officers   of   the   corporation:    it  has    distinct    officers 
(sect  37).     The  Act,  throughout,  uses  the  general  term 
''  Local  Board  of  Health,"  as,  especially,  in  the  case  of 
contracts ;  sect  85.     They  have  no  power,  as  such,  over 
any  borough  fiinds ;  but  they  may  mortgage  their  own 
rates;  sects.  107  to  114.      [Crompton  J.    If  sued  upon 
such  securities,  could  they  have  recourse  to  the  borough 
fund?]    They  could  not     The  distinction  of  the  cha- 
racters in  which  a  corporation,  or  its  officers,  act,  where 
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the  duties  are  not  properly  municipal,  is  illustrated  by        1854. 

Regina  v.  The  Corporation  of  Poole  (a).     It  can  hardly    l,  Psuvas 

be  that  sect.  19  contemplated  different  disqualifications 

in  the  different  cases.   The  penalties  under  the  two  Acts 

are  applicable  to  different  purposes ;  5  &  6  W.A.c.  76. 

8.  126.,  11  &  12  Vict  c.  63.  «.  133.     But,  further,  stat. 

5  &  6  Vict  c.  104.  8.  1.  is  applicable.     The  contract,  if 

it  be  still  open,  is  a  security  for  the  payment  of  money 

only.     The  other  stipulations,  such  as  mutual  releases, 

are  ancillary  to  that  The  covenants  for  quiet  enjoyment 

and  title  would  have  been  implied  had  they  not  been 

expressed ;  Shep.  Touch.   160.,  Line  v.  Stephenson  {b). 

The  contingency  does  not  make  it  less  a  security  for 

money  than  a  bond  conditioned  to  pay  money  when  J.  8. 

shall  return  from  Rome,    The  interest  in  it  would  pass 

by  a  devise  of  all  the  defendant's  securities  for  money. 

Cur.  adv.  vtJt. 

CoLBRiDQE  J.,  on  a  subsequent  day  in  this  Vacation 
{February  8),  delivered  the  judgment  of  the  Court. 

In  this  case  we  are  of  opinion  that  the  rule  must  be 
made  absolute.  In  the  argument  before  us,  several 
questions  were  raised,  which  in  the  end  resolved  them- 
selves into  three. 

As  to  one  of  those,  namely  the  sub-contract  as  to  the 
supply  of  ironwork,  we  expressed  our  opinion  during 
the  argument.  There  was  nothing  in  that  to  disqualify 
the  defendant.  The  term  sub-contract  was  used :  but 
in  fact  it  was  no  sub-contract;  for  it  was  not  the  case  of 
a  person  having  a  contract  with  the  council  employing 
a  member  of  the  council  to  perform  part  of  it     But,  if 

(a)  1  A.^  E.  730. 

(6)  5  New  Ca,  183,  in  Ezch.  Cb.,  affirming  the  judgment  of  the  Court 
of  Comrooa  Pleat  in  L<w«  r.  SUphemom,  4  Sew  Ca.  678. 
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1864.  1^  h^d  been  a  sub-conf  ract,  the  word  is  not  in  the  Act : 
Lb  Peuvbb  ^^  disqualify  him,  he  must  directly  or  indirectly  have  a 
Lankbstbb.  ^^^^^  o^  interest  in  some  contract  or  employment  In 
the  present  case  all  that  is  asserted  is  that  the  defendant, 
in  the  course  of  his  trade,  sold  certain  ironwork  which 
was  used  in  carrying  out  the  contract.  There  is  no 
attempt  to  shew  fraud,  or  any  previous  concert  between 
the  defendant  and  the  contractor  by  which  the  defendant 
was  to  have  the  benefit  of  the  contractor's  custom.  Then 
this  gives  the  defendant  no  share  or  interest  in  the  con- 
tract, the  existence  of  which  neither  affects  the  price  of 
his  goods  nor  the  manner  in  which  he  is  to  be  paid  for 
them.  It  b  said  that  it  is  within  the  mischief  of  the 
Act,  for  that  the  defendant,  as  mayor,  may  have  to 
decide  on  the  quality  of  his  own  goods.  Even  if  the 
case  be  brought  within  the  mischief,  it  is  not  within 
the  words  of  the  enactment:  and  we  must  not  strain  a 
penal  enactment  so  as  to  bring  cases  within  it  But 
many  instances  might  be  put  in  which  kindred  and 
affection,  and  other  things  clearly  not  within  the  Act, 
might  bias  the  mind  of  the  mayor  to  a  greater  degree, 
and  so  be  as  much  within  the  mischief  as  this. 

Then  we  come  to  the  point  mainly  contested,  viz. 
the  effect  of  the  deed  of  1846.  Firsts  a  preliminary 
question  arises,  namely,  whether,  on  the  Municipal  Cor- 
poration being,  by  the  council,  made  Local  Board  of 
Health,  a  contract  with  them  in  that  capacity  is  a 
contract  with  the  council  within  the  meaning  of  stat. 
6  &  6  ff.4.  c.  76.  s.  28.  On  that  it  is  unnecessary 
to  decide ;  and  all  that  we  wish  to  express  is  that  we 
desire  not  to  be  understood  to  encourage  the  opinion 
that  it  is  not 

Having  said  this,  it  brings  me  to  the  point  on  which 
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we  decide  the  case.     On  looking  at  the  deed,  we  find        1854. 
that  Lankester^  with  others,  had  become  party  to  a  con-  ~  i^^YEijy^ 
tract  to  complete  works  for  supplying  water.     He  and 
they  made  over'  the  works  to  the  commissioners,  now 
represented  by  The  Local  Board  of  Health ;  and  they 
agreed  to  pay  him  a  sum  of  money,  the  balance  of  which, 
850^,  was  to  remain  unpaid  till  the  happening  of  an 
alternative,  if  the  commissioners  abandoned  the  works 
without  completing  them,  or,  having  completed  them, 
obtained  a  specified  quantity  of  water.     In  either  case 
the  commissioners  were  to  pay  the  850/.     It  seems  to 
us,  if  that  is  all,  that  this  is  clearly  within  stat.  5  &  6 
Vict  c.  104.,  excepting  firom  stat.  6  &  6  fT.  4.  c.  76.  s.  28. 
"  any  security  for  the  payment  of  money  only."    It  is 
true  the  payment  is  only  to  be  on  the  happening  of  a 
contingency ;  but  the  fact  that  the  payment  of  money 
is  to  be  on  a  contingency  does  not  make  the  instrument 
securing  the  payment  less  a  security  for  the  payment  of 
money.    But  the  deed  contains  covenants,  on  Lankester^s 
part,  not  to  molest  the  commissioners,  and  for  further 
assurance ;  and  these  are  relied  on  by  the  plaintiff  as 
making  it  not  a  security  for  money  only.     But  these 
covenants  are  ancillary  to  the  security,  and  are  of  a 
nature  which,  independently  of  stat.  5  &  6  Fict.  c,  104., 
would  not  be  within  stat  5  &  6  ^.  4.  c.  76. 

It  will  be  observed  that  we  have  assumed,  throughout, 
that  sect.  28  applies  to  the  case  of  the  mayor.  It  has 
not  been  necessary  to  decide  this ;  as,  assuming  it  to  do 
so,  the  plaintiff^s  case  fails. 

Rule  absolute. 


VOL.  ni. 
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1854. 


MEMORANDUM. 

In  this  Vacation,  Mr.  Justice  Talfourd  died  suddenly 
at  Stafford^  during  the  Assizes,  while  charging  the  Grand 
Jury  for  Staffordshire. 

In  the  same  Vacation,  Richard  Buddtn  Crawder^ 
l^Isquire,  one  of  Her  Majesty's  Counsel,  was  appointed 
a  Judge  of  the  Court  of  Common  Pleas,  having  first 
been  called  to  the  degree  of  the  coi^  when  he  gave 
rings  with  the  motto  Lex  omnibus  una.  He  afterwards 
received  the  honour  of  Knighthood 
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The  Judges  who  usually  sat  in  Banc  in  this  Term 
were: 
Lord  Campbell  C.  J.       I      Erle  J. 

WiGHTMAN  J.  CrOMPTON  J. 


The  Queen  against  The  Inhabitants  of  Sandon.  Friday, 

April  Slst. 

A  JUSTICE   of  peace   for  Hertfordshire   issued   a  An  indictment 
preferred  at 

summons  to  the  surveyors  of  the  highways  of  the  the  Assises, 

parish  of  Sandon^  in  Hertfordshire^  to  appear  to  answer  of  a  highway, 

an   information   laid  before  him,  for  non-repair  of  a  jitices  under 

highway  in  that  parish,  alleged  to  be  repairable  by  the  '^50^  f  ^9^'** 

inhabitants.    The  surveyors  appeared  before  two  justices  ^  rCTaoveablo 

of  the  county,  and  denied  the  liability :  whereupon  the  »t  <^«  instance 
•^  ,  ^   ^  ,       ^  .  ofthedefend- 

justices  ordered  an  indictment  against  the  inhabitants  ants. 

to  be  preferred  at  the  next  Assizes  for  Hertfordshire. 

2  n  2 
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1854.       The    indictment    was    preferred    accordingly   at    such 

The  Queen    assizes,  and  a  true  bill  found.     The  defendants  removed 

Inhibit'ants  of  '^®  indictment  into  this  Court  by  certiorari. 
Sandon. 

Lmh  now  moved  for  a  rule  to  shew  cause  why  a 
procedendo  should  not  issue.  The  proceeding  has 
taken  place  under  sect  95  of  the  General  Highway 
Act,  5  &  6  fFI  4.  c.  50.  The  justices  under  that  section 
may  order  the  indictment  to  be  preferred  either  at  the 
Quarter  Sessions  or  at  the  Assizes :  and,  by  the  proviso, 
an  indictment  preferred  at  Quarter  Sessions  may  be 
removed  by  certiorari.  But  no  power  is  given  to  re- 
move an  indictment  preferred  at  the  Assizes.  Sect  107 
enacts  that  no  '^  matter  or  thing  done  or  transacted  in 
or  relative  to  the  execution  of  this  Act,  shall"  **be  removed 
or  removeable"  "  by  certiorari."  Taking  the  two  sections 
together,  it  seems  that  the  certiorari  may  go  to  remove 
from  Quarter  Sessions,  but  not  from  the  Assizes. 
[Crompton  J.  Express  words  are  wanted  to  take  away 
certiorari.  Lord  Campbell  C.  J.  It  would  be  very  odd 
if  you  could  remove  from  one  and  not  from  the  other.] 
The  Quarter  Sessions  is  a  Court  of  lower  rank  than 
that  of  the  Assizes.  [Cromptan  J.  A  power  of  review- 
ing is  desirable.  Lord  Campbell  C.  J.  The  indictment 
is  ordered  under  the  Act ;  but  it  is  found  at  common 
law;  the  case  therefore  is  not  within  sect  107.] 

Per  CuBiAM  (a). 

Rule  refused  (by 

(a)  Lord  CmitpbeB  C.  J.,  Erk  and  Crompian  Ju.     mghiman  J.   had 
laft  tho  Court 
C^)  See  Stat.  16  &  17  Viet.  c.  30.  m.  4.  to  6. 
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•Stoessiger  against  The    South    Eastern      ^P'^^* 

^  ^  April  %\9X. 

Railway  Company. 

THE  declaration  stated  that  defendants  were  proprietors  C.,  being  in- 
^     *^  debted  to  G. 

of  a  railway,  to  wit  a  railway  from  Strood  in  Kent  in  more  than 

.        T      J  A  •  r  J  J    lot,  framed  1 

to  jLanaoHy  and  were  common  earners  of  goods  and  document, 

chattels  for  hire:  and  plaintiff  caused  to  be  delivered  himself, order- 

to  defendants,  as  such  common  carriers,  a  certain  parcel  Sfee  months 

and   divers    goods  and  chattels  of  plaintiff  contained  li^p^y^to^^^^ 

therein,  to  wit  certain  papers  and  documents  of  small  °'"^®'*',***®mi. 

'^  ^  amount     The 

value  and  the  sum  of  9L  lOs.  in  cash,  to  be  safely  and  document  had 

•'  the  stamp 

securely  carried  and  conveyed  for  plaintiff  by  defendants  proper  for  a 

from  Strood  upon  the  said  railway  and  upon  and  by  change  of  that 

other  railways  and  conveyances,  and  to  be  caused  by  length  of  time, 

defendants    to    be   safely   and    securely  delivered    for  Jl^p^uilke 

plaintiff  to  the  consignee  of  the  said  parcel,  to  wit  one  *|,^n  °  except 

Gideon  Goold,  at  a  certain  other  place,  to  wit  Birmingham^  ^^*^rawer*r** 

for  certain  reasonable  reward :  yet  defendants,  not  regard-  "*™®-    ?• , . 

•^  .  .  ^o*®  °"  '^  ***' 

ing  their  duty  as  such  common  carriers,  but  contriving  &c.,  acceptance, 

and  caused  it 
to  be  forwarded 
'  in  a  parcel, 
directed  to  G.,  by  a  common  carrier,  in  order  that  G.  might  add  his  name  as  drawer. 
On  an  action  against  the  carrier  for  the  loss  of  other  goods,  of  less  value  than  10/ ,  con- 
tained in  the  same  parcel,  the  defence  was  that  the  parcel  contained  a  bill,  order,  notice, 
security  for  payment  of  money,  or  writing  of  value,  exceeding  10/.,  and  that  no  notice  had 
been  given  of  the  contents,  or  increased  rate  of  carriage  paid  or  contracted  for,  though  the 
carrier  had  publickly  exhibited  in  his  office  a  notice  requinng  such  increased  rate  for  articles 
within  sUt.  11  G.  4  &  1   W,  A.  e,  68.  t,  I.     The  jury  found  that  the  incomplete  bill  was 
not,  at  the  time  of  the  delivery  to  the  carrier,  of  any  value. 

Held :  that  it  was  not  a  bill,  order,  note,  security  for  payment  of  money,  nor  writing  of 
any  value,  at  the  time  of  such  delivery. 

.   Quart,   per  ErU  J.,  whether,  if  the  jury  had  found  the  value  in  fact,  such  finding 
could  or  could  not  have  been  supported. 
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did  not  nor  would  safely  or  securely  carry  &c.  the  parcel 
to  Birmingham^  nor  there  cause  the  same  to  be  safely 
and  securely  delivered  for  plaintiflF  to  the  consignee,  but, 
being  such  carriers,  so  carelessly  and  negligently  con- 
ducted themselves  in  the  premises  that,  by  and  through 
the  carelessness  negligence  and  improper  conduct  of 
defendants  in  that  behalf,  the  said  parcel  was  opened 
after  the  same  had  been  delivered  to  defendants  as 
aforesaid,  and  before  the  same  was  delivered  to  the 
consignee :  and  the  said  sum  of  9/.  IQs.  in  cash,  being 
part  of  the  contents  of  the  said  parcel,  was  abstracted 
therefrom  by  some  person  or  persons  whose  names  or 
name  are  to  plaintiff  unknown :  and  the  parcel  and  part 
only  of  the  said  goods  and  chattels  contained  therein,  to 
wit  the  said  papers  and  documents  of  small  value,  were 
delivered  to  said  consignee;  and  the  residue  of  the 
goods  and  chattels  contained  in  the  parcel,  to  wit  the 
said  sum  of  9/.  \0s.  in  cash,  was  never  delivered  to  the 
consignee :  whereby  the  said  sum  of  9/.  \0s,  was  not 
safely  or  securely  carried  or  conveyed  or  caused  to  be 
delivered  as  aforesaid,  but  became  and  is  wholly  lost  to 
plaintiff. 

The  only  plea  material  to  the  decision  of  the  Court 
was  the  third,  which  was  as  follows. 

That  the  said  parcel,  at  the  time  of  the  said  delivery 
thereof  to  and  receipt  by  defendants  of  the  same,  con- 
tained property  of  a  certain  description,  to  wit  money 
and  current  coin  of  the  realm,  and  a  bill  of  exchange 
for  the  payment  of  money  ;  and  the  value  of  the  same 
exceeded  the  sum  of  10^ :  and  that  the  said  parcel,  with 
its  said  contents,  was  delivered  to  defendants,  as  common 
carriers  of  goods  by  land,  to  be  by  them  conveyed  and 
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carried  as  in  the  declaration  mentioned  at  a  certain 
office  or  receiving  house  of  defendants  for  the  receipt  of 
goods  to  be  carried  by  them,  as  such  carriers  as  aforesaid. 
That,  before  and  at  the  time  when  the  said  parcel  with 
its  said  contents  were  so  delivered  at  the  said  office  or 
receiving  house,  defendants  had  caused  to  be  affixed, 
and  there  was  then  affixed,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  in  legible 
letters  or  characters,  in  a  public  and  conspicuous  part 
of  the  said  office  or  receiving  house,  a  notice  stating 
that  a  certain  increased  rate  of  charge  therein  mentioned 
was  required  to  be  paid,  over  and  above  the  ordinary 
rate  of  carriage,  for  the  safe  conveyance  of  certain 
articles  in  the  said  notice  mentioned ;  and  among  which 
money  and  bills  of  exchange  were  included  and  stated. 
That  the  nature  and  value  of  the  said  contents  of  the  said 
parcel  were  not  declared  by  plaintiff  or  by  the  person 
who  sent  or  delivered  the  said  parcel  and  its  contents 
at  the  said  office  or  receiving  house ;  nor  was  the  said 
increased  charge,  nor  any  engagement  to  pay  the  same, 
accepted  by  the  person  receiving  the  same  at  the  said 
office  or  receiving  house. 

Replication.  That  the  value  of  the  said  parcel,  and 
its  contents,  did  not  exceed  the  sum  of  10^ 

Issue  thereon. 

On  the  trial,  before  Crompton  J.,  at  the  Westminster 
Sittings  in  last  Michaelmas  Term,  the  following  facts 
appeared.  The  plaintiff  was  a  commercial  traveller  in 
the  employment  of  Gideon  Gaold,  named  in  the  decla- 
ration, who  resided  at  Birmingham.  A  person  named 
CruttendeUy  residing  at  Chatham^  being  indebted  to 
Goold  to  the  amount  of  11/.  lO*.,  gave  to  the  plaintiff  at 
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Chatham^  to  be  by  him  transmitted  to  Crocldy  an  inatro- 
ment  of  which  the  following  is  a  copy : 

£11 :  10:  0.  *  :^      .    g   Birmingham  Septr.  1852. 
Three  moiSh^^ftgr  date  pay  to  my  order  the 
sam  of  eleven  xyouMBrlOS  valne  received. 

Mr.  CruttendeS,  ^ 
Jewellerjxc.  q^* 
Chatham.^  ^ 
Goold  was  to  complete  this  instrument,  which  was 
stamped  with  a  two  shilling  bill  stamp,  by  signing  his 
own  name  as  drawer.  The  plaintiff  had  no  authority  to 
draw  or  accept  bills  for  GooU.  He  accordingly  inclosed 
the  document,  together  with  gold  and  silver  to  the 
amount  of  9i  10*.  on  account  of  a  private  debt  of  his 
own  to  Goold^  in  a  parcel,  which  he  directed  to  Goold 
at  Birmifykam,  and  delivered  to  defendants,  at  their 
station  at  Stroody  to  be  carried ;  and  which  they  received 
for  that  purpose.  There  was  affixed,  in  a  conspicuous 
part  of  the  office  where  the  parcel  was  received,  a  notice, 
requiring  an  increased  rate  of  charge,  according  to 
Stat  11  G.  4  &  1  fT.  4.  c.  68.  w.  1.  and  2.,  for  the  articles 
specified  in  sect  1.  No  notice  of  the  value  or  contents 
of  the  parcel  was  given,  nor  any  increased  rate  paid  or 
agreed  for.  The  cash  was  abstracted  from  the  parcel, 
by  some  means  which  did  not  appear,  before  it  reached 
CrooJd :  the  remainder  of  the  contents  came  safely  to  hand. 

On  this  evidence,  the  counsel  for  the  defendants  con- 
tended that  the  parcel  contained,  within  the  meaning  of 
the  Carriers'  Act,  stat  11  C  4  &  1  ^.  4.  c.  68.  s.  1., 
gold  or  silver  coin  of  the  realm,  and  a  bill,  note  or 
security  for  payment  of  money,  or  writing,  the  value  of 
the  whole  exceeding  10/.  •  and  that,  no  notice  of  the 
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value  or  contents  having  been  given,  or  increased  rate  1854. 
paid  or  contracted  for,  the  defendants  were  not  liable  SrosBsiosa 
for  the  loss.  The  plaintiff's  counsel  contended  that  the 
document,  being  incomplete,  was  of  no  value  as  a 
security  or  writing,  and  that  therefore  the  parcel  con- 
tained no  articles,  within  the  meaning  of  the  statute, 
of  the  value  of  more  than  9L  lOs.  The  learned  Judge 
directed  a  verdict  for  the  plaintiff  for  9i  10*.,  reserving 
leave  to  move  to  enter  the  verdict  for  the  defendant  if 
the  skeleton  bill  was  an  article  within  the  Carriers'  Act, 
and  was  of  such  a  value  as  to  make  together  with  9L  \0s* 
more  than  lOi  It  was  agreed  that  the  jury  were  to  be 
taken  as  finding,  so  far  as  it  was  a  question  for  them, 
that  the  writing  was  of  no  value. 

In  last  Michaelmas  Term,  WiUes  obtained  a  rule  Nisi 
accordingly. 


Alfred  Wills  now  shewed  cause.  The  question  is, 
whether  this  document  was  of  any  value  as  a  bill  or  note, 
security  or  writing,  within  the  meaning  of  the  statute. 
It  was  not  a  bill  of  exchange;  for  there  was  no  drawer. 
Nor  was  it  a  promissory  note.  In  Peto  v.  Reynolds  (a)  a 
person  drew  a  bill  of  exchange  without  any  direction ; 
and  another  person  accepted  it  in  defendant's  name, 
professing  to  do  so  as  agent  for  defendant  The  Court 
appeared  disposed  to  consider  that  this  was  not  a  bill  of 
exchange,  though,  if  the  defendant  ratified  the  promise  to 
pay,  it  might  be  treated  as  his  promissory  note.  But  there 
the  document,  whether  a  bill  or  promissory  note,  was  a 
promise  by  a  person  named,  to  pay  to  the  order  of  another 
named :  here  Goold  has  not  become  a  party  in  any  way ; 
nor  is  he  named.    There  is  neither  drawer  or  payee.    The 

(a)  9  Exch,  410. 
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only  name  on  the  document  b  that  of  Cruttenden;  and 
he  does  not  engage  to  pay,  except  to  the  order  of  a  person 
not  named,  and  who  has  in  fact  made  no  order.  Cruttenden 
cannot  have  meant  to  pay  the  bearer  generally.  [Lord 
Campbell  C.  J.  That  would  be  utterly  contrary  to  his 
meaning  in  £ict.  fFilles  said  that  he  would  offer  no 
argument  in  favour  of  its  being  a  promissory  note,  but 
virould  avail  himself  of  that  point,  should  the  Court  think 
it  tenable.]  Nor  does  it  fall  under  the  head  of  *^  securi- 
ties for  payment  of  money."  In  Rex  v.  Hart  (a)  a 
person  signed  a  blank  acceptance  on  a  paper  which  had 
a  six  shilling  stamp:  it  was  afterwards  taken  away  and 
filled  up  as  a  bill  of  exchange  for  500L  Littledale  J., 
BoUand  B.  and  Bosanquet  J.  held  that  this,  at  the 
time  of  such  taking,  was  not  a  ^^  bill,  note,  warrant,  order, 
or  other  security  whatsoever  for  money  or  for  payment  of 
money,"  within  stat  7  &  8  G.4.  c.  29.  s.  5.  Littledale  J. 
said  that  the  instrument  was  "  only  in  a  sort  of  embryo 
state."  [Lord  Campbell  C.  J.  No  amount  was  there 
named  v^hen  the  document  was  taken.]  That  would 
have  made  no  difference :  the  security,  when  completed, 
would  have  been  effectual  for  any  amount  that  might  be 
inserted  within  the  limit  of  the  stamp ;  Russel  v.  Lang^ 
staffe{b).  [Lord  Campbell  C.  J.  It  is  more  like  an 
authority  for  making  a  security  than  an  actual  security.] 
Further,  if  it  is  contended  that  this  was  a  writing  of  the 
value  of  1 17.  10«.,  the  answer  is  that  the  value  which  is 
to  bring  the  case  within  the  statute  must  be  a  value 
existing  at  the  time  of  the  delivery  to  the  carrier.  But, 
as  no  one  had  authority  to  complete  the  instrument 
besides  Goold,  the  paper  could  never  acquire  any  value 

(a)  6  C.  §•  P.  106. 

(6)  2  Doug.  514.     See  Abraham*  v.  Skinner,  12  J.  §-  E.  763. 
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till  it  reached  GootcTs  hands,  that  is,  till  the  duty  of  the 
carrier  was  over.  The  value,  at  the  time  of  the  delivery, 
was  merely  that  of  the  paper ;  no  value  derived  from  the 
writing  on  it  existed  at  that  time.  The  supposed  value 
is  in  the  piece  of  paper  pliu  the  authority  to  do  something 
to  it  which  has  not  been  done  here.  The  piece  of  paper 
was  sent  by  the  carrier :  the  authority  could  not  be  sent: 
and  neither  of  these  elements  apart  from  the  other  is 
sufficient  to  make  the  instrument  of  value.  A  similar 
reasoning  was  pursued  in  Rex  v.  Clark  (a).  There  are 
many  cases  in  which  a  party  to  an  incomplete  instrument 
becomes  liable  upon  the  completion ;  SchultzY,  Astley  (b) 
is  an  instance,  and  represents  a  class  of  cases.  But  the 
liability  never  arises,  and  consequently  the  value  of  the 
instrument  never  is  created,  unless  the  completion  is  by 
an  authorized  party.  Suppose  this  instrument  to  have 
been  lost,  no  one  except  by  means  of  forgery,  or  at  least 
of  some  fraud,  like  that  in  Regina  v.  White  {c\  could 
make  it  available.  [Lord  Campbell  C.  J.  You  need  not 
labour  to  shew  that  a  person  having  no  authority  to  sign 
it  would  commit  a  forgery  in  doing  so  {d).  Crompton  J. 
If  Goold  bad  died  during  the  transit,  could  his  executors 
have  completed  the  instrument  ?]  They  could  not.  In 
whose  name  could  they  sign  ?  [Lord  Campbell  C.  J.  If 
the  carrier  had  lost  the  paper,  could  Goold  have  recovered 
the  sum  named  in  it  by  an  action  for  damages  against 
the  carrier  ?]  He  could  not.  And  this  shews  that  the 
object  of  the  statute  does  not  require  the  interpretation  for 
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(a)  Ru$$.  $•  R.  181.  (6)  2  New  Ca.  544. 

(c)   1  Den,  Cr.  C.  208. 

(rf)  See  Rex  v.  Bateman,  note  (6)  to  Regina  v.  WiUon,  2  C.  5r  ^.  529; 
Rex  V.  Birketty  Rnss.  $*  R.  B6, 
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which  the  defendants  must  contend ;  because,  if  the 
instrument  be  worthless,  the  carrier  requires  no  pro- 
tection from  the  consequences  of  its  loss. 

Wilksy  contrd.  From  the  list  of  articles  in  sect  1  it 
appears  that  the  Legislature  did  not  mean  to  confine 
the  provision  to  such  things  as  are  valuable  in  the  hands 
of  every  person :  gold  and  silver  are  so;  but  "  writings'* 
and  "  tide  deeds,"  though  very  valuable  to  their  owners, 
are  commonly  worthless  to  others.  Therefore  the 
Court  will  not  inquire  to  whom  this  paper  was  valuable. 
After  the  paper  left  Cruttendens  hands,  any  one  deriving 
authority  from  GoM  might  make  it  complete  and 
valuable.  In  the  case  put  by  Crampton  J.,  GaoleTs  execu- 
tors or  administrators  could  have  signed  it;  Murray 
V.  The  East  India  Company{a)  seems  to  go  as  &r  as  that 
In  Schultz  V.  Astky  (ft)  it  was  held  that  the  conduct  of 
the  acceptor  gave  such  authority  even  to  a  stranger. 
[Crampton  J.  That  case  goes  to  the  utmost  extent  of 
the  law.]  But  it  is  enough  that  the  paper  was  valuable 
as  a  writing ;  it  was  that  which  the  creditor  might  use, 
and  might  obtain  money  for  by  discounting  it  Further, 
suppose  the  paper  to  have  got  into  the  hands  of  a  bona 
fide  transferee.  [Lord  Campbell  C.  J.  How  could  that 
possibly  happen  without  its  passing  through  GoobFs 
hands  ?]  It  is  not  probable,  but  it  seems  not  impossible ; 
the  cases  are  collected  in  Mr.  Smith*s  note  (r)  to  MUler 
V.  Race{dy  [Wigktman  J,  If  a  man  found  it,  and 
inserted  his  own  name,  and  indorsed  it  over  for  value, 
might  the    indorsee  recover  on    it?]     That  might  be 


(a)  5  ^.  ^  Aid.  204. 
(e)  1  L€ad,  Ca.  258 


(6)  2  New  Co.  644. 
{d)  \  ^tfrr.452. 
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maintained  (a).      [Lord    Campbell  C.    J.,   referred   to        i854. 
Young  v.  Grote{by]  Stoesbiger 

V. 

South 
Lord  Campbell  C.J.  I  am  of  opinion  that  this  rule  ^|(J2lwt*' 
ought  to  be  discharged.  The  case  of  the  defendants  is  Company, 
clearly  untenable  unless  this  paper  can  be  brought  within 
sect  1  of  the  Carriers'  Act,  11  G.  4  &  1  ^.  4.  c.  68. 
It  must  be  shewn  to  be  a  bill,  order,  note  or  security  for 
payment  of  money,  or  writing,  of  such  value  as  to  make 
up,  with  the  9/.  10^.,  more  than  lOZ.  It  is  not  a  bill  of 
exchange;  there  is  neither  drawer  nor  payee.  Nor  is  it 
a  promissory  note  to  pay  any  one  who  might  happen  to 
be  the  bearer ;  that  Cruttenden  should  become  liable 
generally  to  the  bearer  was  quite  contrary  to  his  intention. 
Nor  is  it  a  security  for  money  ;  for  we  must  look  at  the 
time  of  the  delivery  to  the  carrier;  and  at  that  time 
nothing  could  be  claimed  on  it  I  think  it  is  a  writing ; 
it  would  be  very  difficult  to  define  a  writing  so  as  not  to 
include  this  paper.  Then  the  question  is  as  to  the  value. 
If  this  writing  possess  any  value  beyond  that  of  the 
paper  material,  that  value  must  be  IIL  lOs.  Now  can  it 
be  said  that  the  writing  bore  that  value  at  the  time  of  its 
delivery  to  the  carrier?  I  do  not  see  that  it  was  of 
intrinsic  value  to  any  person.  It  empowered  a  particular 
individual  to  claim  to  that  amount,  by  putting  his  name 
to  it ;  but  that  had  not  been  in  fact  done  by  the  individual, 
Goold,  I  cannot  agree  that  the  executors  of  Goold  could 
have  made  it  valuable  by  putting  to  it  his  name,  or  their 
own,  or  any  name  whatever.  Nor  could  any  one  have 
bestowed  value  on  it,  who,  not  being  contemplated  by 
Cruttenden,  had  found  it  It  is  therefore  in  entire  accord- 

(a)  See  contr^,  Awde  y.  Dixtm,  6  Exch,  869. 
(6)  4  BtHff,  253. 
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Stoebsioer 

▼. 

South 

Eastern 

Riilway 

Compuiy. 


ance  with  all  the  authorities,  to  hold  that  this  writing  was 
of  no  value  at  the  time  of  its  delivery  to  the  carrier. 

WiGHTMAN  J.  The  question  is,  whether  that  which 
beyond  all  doubt  was  a  writing  was,  at  the  time  of  its 
delivery  to  the  carrier,  of  a  value  exceeding  lOi  The 
fallacy  of  the  ailment  lies  in  attempting  to  make  the 
power  of  conferring  the  value  at  the  end  of  the  destined 
carriage  the  criterion  of  the  value  at  the  time  of  the 
delivery.     I  think  the  rule  should  be  discharged. 


Erle  J.  I  am  of  the  same  opinion.  This  being  an 
imperfect  instrument,  and  not  a  complete  bill,  order,  note 
or  security  for  money,  but  clearly  a  writing,  we  are  not 
bound  to  say  that,  in  point  of  law,  it  was  of  value.  I 
use  that  expression,  because  it  may  be  that,  this  being, 
except  for  the  absence  of  the  name  of  the  drawer,  an 
accepted  bill  of  exchange,  a  jury  may  in  a  similar  case 
find  that  the  writing  is  of  value ;  and  I  do  not  wish  to 
preclude  myself  from  considering  whether  such  a 
finding  might  not  be  sustained. 


Crompton  J.     I  am  of  the  same  opinion ;  and  I  have 
no  remarks  to  add. 

Rule  dischaiged. 
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Arthur  Julian  Harris  against  Robert  Carter  Monday, 

^  4>n724th. 

and  Robert  Brooks. 


COUNTS  for  work  and  labour,   and    on   accounts  PUmtifi;a 
-         _,  ,      _  ««i     -vT  •        sailor,  signed 

Stated,      rleas:  I.    Except  as  to  33/.,  ISever  m-  articles,  for  a 
debted.     2.  As    to   33/.,  .Payment  into    Court.      The  ^fSdhomc. 
plaintiflf  took    issue   on  the  first  plea,    and    took   the  monthr'^On 
money  out  of  Court  on  the  second.  ^®  shf'at^ 

On  the  trial,  before  PlaU  B.,  at  the  last  Liverpool  sever^ofthe 

'  crew  deserted. 

Assizes,  it  appeared  that  the  plaintiff  was  a  sailor,  and  The  captain, 

to  induce  the 

that  his  claim  was  against  the  defendants,  as  owners  of  rest  to  remain, 

,  1  .        ,  --  ,       /.  signed  fresh 

the   ship    Monteoffle,   for  wages   on   a  voyage   out  to  articles  with 

Melbourne  and  home.    Before  sailing,  the  plaintiff  signed  others  at  the 

articles  by  which  he  agreed   for   the  voyage,  out   and  mont^forthe 

home,  at  3i  per   month.      The    defendants  had  paid  p^^^Jff^J 

money  into  Court  at  that  rate  for  the  whole  voyage:  ^''^^'^f  jdj*?® 

the  plaintiff  claimed  to  be  paid  at  the  rate  of  6i  per  "rival  home, 

^  '^  *        and  then  sued 

month  for  the  homeward  voyage.     It  appeared  that,  on  the  shipowner 

for  work  and 
the  arrival  of  the  vessel  at  Melbourne^  many  of  the  crew  labour.    De- 
deserted:   the  captain,  to  induce  the    others    to   stay,  money  into 
promised  to  pay  6/.  per  month  on  the  home  voyage,  and  rate  ofV  wr 
signed  fresh  articles  with  the  plaintiff  and  the  rest  of  the  "ff "uimS^" 
remaining  crew  to  that  effect     After  this,  more  of  the  Jl^tl^f^g'*  ^® 
crew  deserted ;  the  captain  had  some  of  them  put  in  prison ;  *^«  ^^^^ 

the  trial,  there 
was  some  evidence  that  at  M,  the  captain  had  consented  to  the  discharge  of  some  of  the 
crew.  The  Judge  asked  the  jury  if  the  plaintiff  himself  had  been  discharged  before 
entering  into  the  fresh  articles.  On  their  answering  that  he  had  not,  the  Judge  directed  a 
nonsuit. 

Held,  on  a  motion  for  a  rule  for  a  new  trial,  that  the  nonsuit  was  right ;  for  that  there  was 
no  evidence  of  any  circumstances  to  free  the  plaintiff  from  his  original  contract,  so  as  to 
onable  him  to  give  consideration  for  the  fresh  promise  to  him,  or  to  authorize  the  captain 
to  bind  the  owners  by  such  a  contract. 
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1854.  but,  being  unable  to  get  fresh  hands,  he  finally  agreed 
Harris  with  four  of  the  deserters  to  take  them  out  of  prison. 
Carter.  ®°^  P*^y  ^^^™  ^^^  wages,  and  discharge  them  at  Bombay y 
if  thej  would  work  the  vessel  so  far  home  as  that  port 
This  was  accordingly  done;  and  these  men  were  dis- 
charged at  Bombay.  The  plaintiff  served  on  the  whole 
voyage  home  till  the  vessel  arrived  safe  in  London. 

On  the  proof  of  these  facts  the  learned  Judge  declared 
his  opinion  to  be  that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  plaintiff's  claim.  The  plaintiff's 
counsel  urged  that  there  was  evidence  that  the  captain 
had,  at  Melboumey  consented  to  the  discharge  of  some 
of  the  crew,  and  had  thereby  improperly  increased  the 
labours  of  the  plaintiff  and  those  who  remained  and  did 
their  duty ;  which,  they  contended,  might  form  a  con- 
sideration for  a  fresh  promise.  The  learned  Judge 
refused  to  leave  any  question  to  the  jury,  except  as  to 
whether  the  plaintiff  himself  had  been  discharged  before 
the  fresh  contract.  The  jury  having  answered  in  the 
negative,  his  Lordship  directed  a  nonsuit,  with  leave  to 
move  to  enter  a  verdict 

C.  Miboard  now  moved  to  enter  a  verdict  pursuant 
to  the  leave  reserved,  or  for  a  new  trial  on  the  ground 
of  misdirection.  The  nonsuit  proceeded  on  the  authority 
of  Stilk  V.  Myrick  (a) :  but  there  Lord  Ellenborough  says : 
"If  they"  (the  crew  in  that  case)  "had  been  at  liberty 
to  quit  the  vessel  at  CronsteuU,  the  case  would  have  been 
quite  different ;  or  if  the  captain  had  capriciously  dis- 
charged the  two  men  who  were  wanting,  the  others 
might  not  have  been  compellable  to  take  the  whole  duty 

(a)  2  Campb.  317. 


XVIL   VICTORIA.  561 

upon  themselves,  and  their  agreeing  lo  do  so  might  have  I8r)4. 
been  a  sufBeient  consideration  for  the  promise  of  an  "  Harris 
advance  of  wages."  [Lord  Campbell  C.  J.  If  anything  Carter. 
had  occurred  to  relieve  the  plaintiff  from  the  engagement 
he  contracted  when  he  signed  the  articles  in  this  country, 
he  might  enter  into  a  fresh  contract  What  is  it  that, 
as  you  say,  set  him  free?]  There  was  evidence  that  the 
captain  discharged,  at  least  one  of  the  seamen  at  Mel- 
boume:  that  should  have  been  left  to  the  jury.  [Wight- 
man  J.  Do  you  contend  that,  whenever  the  captain  on 
a  foreign  voyage  discharges  one  of  the  crew,  improperly 
if  you  will,  all  the  rest  are  at  liberty  to  leave  the  ship?] 
Perhaps  not :  but,  if  there  could  be  any  improper  dis- 
charge of  any  portion  of  the  crew  which  would  set  the 
remainder  free,  there  was  some  evidence  here  of  their 
being  set  free.  The  captain  might  have  exercised  the 
powers  given  him  by  stat.  13  &  14  Vict  c.  93.  sects.  71, 
72,  and  didnot  It  is  plain,  from  the  high  pay  given 
to  the  deserters  who  went  on  to  Bombay,  that  the  vessel 
was  short-handed,  and  the  labour  of  the  plaintiff  and 
those  who  did  their  duty  greatly  increased. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
nonsuit  was  most  properly  entered,  and  ought  not  to  be 
disturbed.  Had  the  plaintiff  been  relieved  from  the 
obligation  which  he  had  contracted  towards  the  ship- 
owners, he  might  have  entered  into  a  fresh  contract,  and, 
under  some  circumstances,  the  captain  might  have  had 
authority  to  bind  the  owners  by  entering  into  a  fresh 
agreement  on  their  behalf  with  him.  Had  there,  for 
instance,  been  an  entire  change  of  the  voyage  it  might 
have  been  so.  But  here  there  were  no  circumstances  of 
that  kind.     The  vbyage  remained  the  same  voyage  for 

VOL.  in.  2  o  B.  &  B. 
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1854.  which  the  men  had  shipped;  there  was  no  consideration 
H^nn,3  for  a  promise  to  the  plaintiff;  and  the  captain  had  no 
Cabtbe.  authority  to  bind  the  owners.  The  whole  foundation 
for  the  new  contract  was  the  desertion  at  Melbourne. 
We  need  not  consider  what  happened  afterwards  at 
Bombay;  for  that  could  not  affect  the  contract  made  at 
Melbourne.  Now  nothing  which  happened  at  Melbourne 
could  set  the  plaintiff  free,  or  be  any  consideration  for 
a  fresh  promise. 

I  cannot  ahogether  agree  with  Lord  EUenboroughj  in 
Siilk  v.  Myrick  {a),  m  discarding  the  ground  of  public 
policy  on  which  Lord  Kent/on  relied  in  Harris  v.  fVat- 
Mon  (ft);  for  I  think  it  would  be  most  mischievous  to 
commerce,  if  it  were  supposed  that  captains  had  power, 
under  such  circumstances,  to  bind  their  owners  by  a 
promise  to  pay  more  than  was  agreed  for.  There  will 
be  no  rule. 

WiGHTHAN  J.  concurred. 

Erle  J.  concurred. 

Crompton  J.  I  should  be  very  sorry  to  let  it  be 
supposed  that  there  was  the  least  doubt  in  this  case. 

MiUoard  took  nothing  by  his  motion. 

(a)  5  Campb,  317.  (i)   1  Pwk^»  N.  P.  C.  7*2. 
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Sir  Robert  Edward  Wilmot,  Baronet,  against  ^fi'^y- 

'  '       *^  April  2C}th. 

Joseph  Rose. 

T^HIS  was  an  action  brought  in  the  County  Court  of  Sect  ii  of  the 
Derbyshire  holden  at  Derby,  to  recover  25L     The  reguUtethe 

I   .    ^  ^  ,,  sale  of  fanninff 

plaint  was  as  follows.  stock  taken  in 

"Sir  Robert  Edward  mimot,  of"  &c.,  "baronet,  ITatj'i'oO.. 
complains  of  Joseph  Rose,  of  &c.:  "For  that  the  said  ^^^^ell'Sf """ ' 
Joseph  Rose,  bavins  become  or  beins^  the  purchaser  of  *"y  bankrupt 

r  '  o  or  or  insolvent 

a  crop  of  wheat  of  one  Thomas  Rose,  a  person  ensraeed  debtors*  estate, 

'  ^  or  under  any 

in  husbandry,  on  lands  situate  in"  &c.,  "  belonging  to  bill  of  sale, 

nor  any  pur- 

the  said  Sir  R,  E.  Wilmot,  and  by  him  let  to  farm  to  the  chaser  of  the 
said  Thomas  Rose,  he  the  said  Joseph  Rose,  on  the  17th  tels.  stock' 
day  of  September  1853,  and  at  divers  other  times  be-  any^e^on 
tween^&c,  "did  unlawfully  take,  use  and  dispose  of  the  hZli'ndr^lon 
straw  and  other  produce  of  the  said  lands,  contrary  to  i*"^*  *®^  \^ 

*  •'  farm,  shall  uso 

the  manner,  and  for  other  than  the  purpose,  in  or  for  or  dispose  of 

any  produce 

which  the  said  Thomas  Rose  ought  to  have  taken,  used  of  such  land 

1  /•  f     n    *"  *"y  other 

or  disposed  of  the  same  if  no  assignment  thereof  had  manner,  and 

been  executed  or  sale  thereof  made,  contrary  to  the  purpose,  than 

form  of  the  statute"  &c. :  "whereby  the  said  Sir  J?.  E,  [ngoiven",  or* ' 

Wilmot  has  sustained  damage"  &c.  gi^m^ro^ed 

The  cause  came  on  for  trial  before  the  judge  of  the  »°  husbandry, 

•^      ^  ought  to  have 

said  court  and  a  jury,  on  25th  October  1853.     On  the  uscdordis- 

posed  of  tho 

trial,  the  following  facts  were  proved  in  evidence.  same  if  there 

By  an  agreement,  under  the  hands  of  the  plaintiff  bankruptcy, 

assignment  or 
sale  made. 
Held:  that  this  prohibition  as  to  purchasers  is  not  confined  to  purchasers  under  an 
execution. 

2  o  2 
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1854.        and  Thomas  Rose,  dated  26th  March  1852,  plaintiff  had 
WiufOT       demised  and  let  to  farm  to  Thomas  Rose,  at  the  rent  of 

Rose.  ^^'*  ^^*-  ^^-y  ^  ^^^^  ^^^  lands,  from  25th  March  then 
past,  for  one  year,  and  so  on  from  year  to  year,  unless 
and  antil  notice  &c.  The  letting  and  renting  to  be 
upon  terms  and  conditions,  one  of  which,  on  the  part 
of  the  tenant,  is  in  the  words  following:  "And  shall 
not  be  at  liberty,  at  any  time  during  the  continuance 
of  this  agreement,  to  sell,  take  or  carry  away,  or 
otherwise  dispose  of,  any  hay,  straw,  fodder,  vegetable 
crops,  muck,  dung,  manure  or  compost,  which  shall 
arise  or  be  made  and  produced  from  or  upon  the 
said  premises,  or  any  part  thereof;  but,  from  time  to 
time,  in  a  good  and  husbandlike  manner,  to  spend, 
spread,  use  and  employ,  upon  such  part  of  the  said 
premises  as  may  be  most  proper  to  receive  the  same, 
all  such  muck,  dung,  manure  and  compost  as  aforesaid ; 
and,  at  the  expiration  of  this  agreement,  leave  on  the 
said  premises,  for  the  benefit  of  the  succeeding  tenant, 
all  such  hay,  straw,  fodder,  muck,  dung,  manure  and 
compost  as  shall  have  arisen  or  been  made  upon  or  from 
the  said  premises,  or  have  been  brought  thereon,  and 
which  shall  not  have  been  eaten,  consumed,  spent, 
spread  or  employed  on  the  said  premises,  as  aforesaid, 
without  receiving  any  compensation  for  the  same,  either 
from  the  landlord  or  succeeding  tenant,  except  such  sum 
or  sums  of  money  as  two  indifferent  persons"  &c.  (to  be 
chosen  by  the  parties,  and  to  name  an  umpire)  "shall 
determine  to  be  the  fair  value  of  the  hay,  straw  and 
manure  of  the  last  year's  produce  to  consume  on  the  said 
premises :"  with  provision  for  the  case  of  either  party 
refusing  to  name  a  referee. 

Thomas  Rose,  after  the  execution  of  the  lease,  entered 


WiLMOT 

V. 

Rose. 
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into  possession,  and  became  and  was  the  occupier^  of       1854, 

the  farm  and  lands,  and,  fh)m  thence,  until  and  at  the 

time  of  the  sale  and  removal  of  the  wheat  and  straw 

after  mentioned,    continued  in    such    occupation   and 

possession,   and    was,  during   all    that   time,   engaged 

or  employed  in  husbandry  on  the  said  farm  and  lands, 

by  virtue  of  the  said  demise,  and  on  the  terms  of  the 

said  lease.     After  the  said  occupation  had  continued  as 

aforesaid  for  more  than  a  year,  that  is  to  say  on  the 

30th  Auffust  1853,  a  sale  of  the  goods,  chattels  and 

effects  then  being  in  and  upon  the  said  farm  and  lands, 

including  the  crops  then   growing  and  being  in   and 

upon  the  said  farm  and  lands,  was  publicly  advertized 

to    take    place    by  public    auction    on    5th  and   6th 

September    1853.     On    the   morning  of  the   said   6th 

September^  and  before  the  crops,  or  any  part  thereof, 

were  or   was  put  up  to   auction,  the   auctioneer   was 

served  by  the  agent  of  plaintiff,   duly  authorized  by 

plaintiff,  with  a  notice  in  writing,  of  which  the  following 

is  an  extract:    "I  am  directed  to  inform  you  that  the 

hay,  straw  and  turnips  arising  from  Mr.  Rosens  crops 

must  be  consumed  on  the  premises,  according   to  his 

agreement;  and  to  which  I  refer  you."    Which  notice 

was  signed  by  the  agent  as  such.     At  a  subsequent  part 

of  the  same  6th  September^  the  sale  by  auction  of  the 

said  goods,    chattels    and    effects.    Including  the   said 

crops,  took  place  in  and  upon  the  said  farm  and  lands: 

and,  amongst  other  things,  a  crop  of  wheat,  part  of  the 

said  crops  so  then  growing  and  being  in  and  upon  the 

said    farm   and  lands,    was   put   up    to   auction;    and 

defendant  then  and  there  was,  and  was  duly  declared 

to  be,  the  highest  bidder,  and   the  purchaser  thereof. 

The  said  crop  of  wheat  was,  on  the  day  last  aforesaid. 
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1854.        ^^^  ^t  the  said  sale,  sold  to  defendant;  and  defendant 
WiLMOT       ^^^^  ^^^  there  became  the  purchaser  thereof.     On  the 

Rose  ^^^  ^^  ^^^  ^™®  month,  defendant  was  served  by  the 
solicitors  and  agents  of  plaintiff,  duly  authorized  &c., 
with  a  notice,  from  which  the  following  is  an  extract: 
"  As  solicitors  to  Sir  R(^ert  Edward  Wilmoty  of  &c., 
"  we  hereby  beg  to  give  you  notice  that  any  hay, 
straw,  fodder,  vegetation  crops,  muck,  dung,  manure  or 
compost,  lately  sold  on  the  farm  now  or  lately  occupied 
by  Mr.  Thomas  Bose,  of  &c.,  "  held  under  the  said  Sir 
R.  E.  Wilmot^  cannot  be  legally  removed  from  the  said 
farm,  but  ought  to  be  consumed  thereon,  according  to 
agreement  between  the  said  Sir  R.  E.  Wilmat  and  the 
said  Thomas  Rose,  And,  understanding  that  you  have 
purchased  some  of  such  things,  we  hereby  further  give 
you  notice  not  to  remove  any  of  them,  or  to  deal  there- 
with otherwise  than  by  law  is  allowed ;  and  that  pro- 
ceedings at  law  will  be  taken  against  you  should  you 
act  contrary  to  this  notice."  Which  notice  was  duly 
signed  by  the  said  solicitors  as  such  agents. 

On  the  17  th  of  the  same  Septembery  defendant  took 
the  crop  of  wheat,  including  the  straw  thereof,  then 
being  in  and  upon  the  said  farm  and  lands,  and  carried 
away  the  wheat  and  straw  off  and  from  the  said  lands, 
against  the  will  of  plaintiff,  as  defendant  then  well 
knew,  and  in  express  defiance  of  the  remonstrances  of 
plaintiff,  who  was  then  and  there  present  in  person,  and 
protested  to  defendant  against  the  removal,  and  forbade 
him  so  to  remove  the  same,  or  any  part  thereof* 

Defendant  did  not  offer  any  evidence;  but  it 
appeared  from  the  cross  examination  of  plaintiff's  wit- 
nesses that  all  rent  due  to  the  plaintiff,  up  to  29th 
September  following  the  sale,  had  been  paid  in  advance. 
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and  that  he  had  accepted  a  guarantee  for  the  rent  up        i854. 
to  Lady  Day  1 854.  wilmot 

It  was  stated  by  plaintiff's  attorney,  in  opening  the        ^^;^^ 
case,  that  the  sale  of  the  effects  took  place  under  a  mort- 
gage made  by  the  tenant  to  a  creditor:  but  no  evidence 
was  given  of  this  fact. 

Under  these  circumstances,  it  was  contended,  on  the 
part  of  plaintiff,  that  the  case  came  within  sect.  11  of 
Stat  56  G.  3.  c.  50.  The  Judge  ruled  and  decided  that, 
in  point  of  law,  having  regard  to  the  facts  proved,  the 
action  could  not  be  sustained :  and  he  thereupon  non- 
suited the  plaintiff.  From  which  decision  the  plaintiff 
now  appealed. 

K.  Macaulay,  for  the  appellants.  The  question  is 
whether  sect  11  of  stat  56  6r.  3.  c.  50.  is  confined  to 
the  case  of  sales  under  an  execution.  It  enacts  that  no 
assignee  of  any  bankrupt  or  insolvent's  estate,  *^  nor  any 
assignee  under  any  bill  of  sale,  nor  any  purchaser  of  the 
goods,  chattels,  stock  or  crop  of  any  person  or  persons 
engaged  or  employed  in  husbandry,  on  any  lands  let  to 
farm,  shall  take,  use  or  dispose  of  any  hay,  straw,  grass 
or  grasses,  turnips  or  other  roots,  or  any  other  produce  of 
such  lands,  or  any  manure,  compost,  ashes,  seaweed  or 
other  dressings  intended  for  such  lands,  and  being 
thereon,  in  any  other  manner,  and  for  any  other  purpose, 
than  such  bankrupt,  insolvent  debtor,  or  other  person 
so  employed  in  husbandry,  ought  to  have  taken,  used 
or  disposed  of  the  same,  if  no  commission  of  bankruptcy 
had  issued,  or  no  such  assignment  or  assignments  had 
been  executed,  or  sale  made."  This  is  in  terms  applica- 
ble to  all  purchases.  It  is  true  that  the  title  of  the  statute 
is  **  An  Act  to  regulate  the  sale  of  farming  stock  taken 
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1854.  in  execution."  [Lord  Campbell  i\  J.  The  title  of  a 
WiLMOT      statute,  27    G.  3.  c.  44.,  was  relied  upon  in  Free  v. 

jjjgj^  Burgoyne  (a).  ]  The  iBrst  ten  sections  of  stat  66  G.  3. 
c.  50.  certainly  relate  to  crops  and  produce  in  the 
hands  of  the  sheriff.  But  sect.  11  relates  to  a  different 
subject  matter.  The  sheriff  could  have  nothing  to  do 
with  the  acts  of  the  assignee  of  a  bankrupt  or  insolvent. 
And,  further,  the  enactment  of  sect  1 1  is,  that  the  pur- 
chaser may  not  dispose  of  the  goods  otherwise  than  the 
tenant  might ;  but  the  sections  relating  to  goods  taken 
by  the  sheriff  provide  for  agreements  with  the  sheriff. 
[Lord  Campbell  C.  J.  Is  sect.  11  confined  to  crops 
growing  on  the  farm?]  There  may  be  ground  for  so 
holding  ;  but  the  question  is  not  important  in  this  case. 

Matusty,  contrft.  Sect  11  must  be  read  with  the  pre- 
ceding sections.  Sect  1  prohibits  the  sheriff,  after 
notice,  from  carrying  off,  or  selling  for  the  purpose  of 
being  carried  off,  the  farm  any  straw  &c.,  the  produce 
of  the  &rm,  which,  by  agreement,  ought  not  to  be 
taken  off;  but,  by  sect  3,  he  may  sell  it  upon  the 
purchaser  agreeing  to  expend  it  as,  by  custom  or  agree- 
ment, it  might  be  expended.  Now,  had  the  enact- 
ments stopped  there,  they  might  possibly  be  understood 
as,  by  implication,  prohibiting  the  purchaser  from  carry- 
ing away  the  produce;  but  it  was,  apparently,  not 
thought  safe  to  leave  this  to  implication;  and,  ac- 
cordingly, sect  1 1  contains  an  express  prohibition ;  and 
this  section,  further,  enables  the  purchaser  to  enter 
upon  the  farm  and  there  expend  the  produce,  which 
otherwise  he  could  not  do  without  committing  a  trespass. 

(n)  5  B,^C.  400. 
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[Cromptan  J.  It  looks  as  if  the  Legislature,  after  pro-  1854. 
viding  for  produce  taken  by  the  sheriff,  thought  it  wilmot 
necessary  to  add  provisions  for  produce  taken  by  assig-  j^J'^ 
nees  of  any  kind.]  Had  that  been  so,  the  enactments 
would  have  been  similar.  If  the  construction  on  the 
other  side  be  correct,  a  purchaser,  by  sample,  in  the 
market,  of  growing  crops  would  not  be  safe.  In  Ridgway 
V.  Lord  Strafford  {a)  a  landlord  was  held  liable  to  his 
tenant  in  damages  for  selling  distrained  hay  and  manure, 
subject  to  the  condition  of  its  being  consumed  on  the 
farm,  as  by  the  lease  between  the  two  it  ought  to  have 
been;  the  consequence  was  that,  owing  to  the  sale  having 
been  subjected  to  this  condition,  the  articles  sold  realized 
less  than  their  fall  price.  Now,  had  sect  11  been  general, 
it  would  have  protected  this  sale,  inasmuch  as  an  uncon- 
ditional sale  would  have  been  illegal.  [Crompion  J. 
That  section  does  not  appear  to  have  been  brought 
before  the  Court.]  The  statute  was  under  discussion ; 
sect  11  can  hardly  have  escaped  notice.  [Lord  Camp- 
bell C.  J.  How  do  you  get  rid  of  the  words  **  any" 
bill  of  sale,  and  "  any "  purchaser.]  They  are  meant 
to  extend  the  provision  to  any  sale  whatever  of  produce 
taken  in  execution.  [Erk  J.  That  is  provided  for 
before.]     Not  as  to  the  acts  of  purchasers. 

Lord  Campbell  C.  J.  I  think  the  nonsuit  was  wrong. 
It  proceeded  on  the  ground  that  sect.  11  is  confined  to 
purchasers  of  what  has  been  taken  in  execution.  I  think 
it  is  not  so  confined.  The  title  and  preamble  do  indeed 
contemplate  only  sales  under  execution  :  and,  if  the 
words  of  sect  1 1  admitted  of  any  reasonable  doubt,  we 

(tf)  ()  Exeh.  404. 
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1854.  would  look  to  the  title  and  preamble,  and  endeavour  to 
WiLMOT  construe  the  enactments  consistently  with  them.  This 
1^32.  mode  of  construing  a  statute  has  been  resorted  to  in  the 
case  of  the  statute  limiting  the  time  for  commencing  suits 
in  Ecclesiastical  Courts  (a).  But,  though  the  Act  now 
before  us  is  a  bad — I  fear  I  must  add,  not  an  unfair — 
specimen  of  legislation,  we  cannot  get  rid  of  the  words. 
Mr.  Manisty  would  confine  them  to  sales  under  any  exe- 
cution ;  but  that  is  really  varying  the  language  of  sect.  11, 
which  must  be  enforced,  though  it  goes  far  beyond  the 
title  and  the  preamble :  it  comprehends  **any  bill  of  sale," 
and  *'any  purchaser,"  and  is  not  even  confined  to  pur- 
chasers, for  it  comprehends  the  assignees  of  bankrupts 
and  insolvents.  How  then  can  we  confine  the  enact- 
ment to  sales  under  executions  ?  I  think,  therefore,  that 
the  Judge  was  wrong  in  holding  that  the  enactment 
was  so  confined.  We  are  not  bound  to  say  that 
the  plaintiff's  case  could  be  made  out ;  we  say  only 
that  his  case  was  not  defeated  by  this  objection.  I 
cannot  find  that  such  a  construction  has  been  upheld 
in  any  previous  case:  Ridgtoay  v.  Lord  Strafford (Jb) 
is  not  an  authority  on  the  construction  of  sect  11; 
that  section  was  not  brought  before  the  Court 

Erle  J.  (e).  I  also  am  of  opinion  that  this  nonsuit 
was  wrong.  The  question  is.  Whether  sect  11  of  stat 
56  G.  3.  c  50.  gives  the  plaintiff  the  rights  for  which  he 
contends :  that  is,  whether  it  prohibits  the  purchaser  of 
a  tenant's  crop  of  hay  or  straw  on  the  &rm  from  carry- 
ing it  off  the  farm  contrary  to  the  terms  of  the  lease. 
The  words  of  the  section  are  unqualified  ;  they  pro- 

(a)  27  G.  3.  c.  44.     See  Fret  v.  Burgoyne,  5  B.  §•  C.  400. 

(6)  6  Exeh.  404.  (e)    fTiffhiman  J.  had  left  the  Court. 
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hibit  any  purchaser  from  using  the  hay,  &c.,  otherwise  1854. 
than  the  seller  could  have  used  it  No  doubt,  if  the  wiuiot 
section  stood  by  itself,  the  prohibition  must  have  been  ^^^ 
•  construed  as  absolute.  But  it  is  suggested  that  the  statute 
professes  to  relate  altogether  to  goods  taken  under  execu- 
tion; and  Mr.  Manisty  goes  through  the  preceding 
clauses  which  apply  to  such  goods.  Then  he  says  that 
sect  1 1  may  be  accounted  for  on  this  view ;  for  that  it  is 
inserted  for  the  purpose  of  preventing  the  purchaser  of 
the  stock,  sold  under  an  execution,  from  taking  it  off  the 
farm,  the  preceding  sections  controlling  only  the  acts  of 
the  sheriff.  At  first  I  thought  there  was  weight  in  this 
argument :  but  I  find  that  the  supposed  object  is  already 
secured  by  sect  4 ;  for  the  sheriff,  by  sect.  3,  is  to  sell 
subject  to  the  agreement  between  landlord  and  tenant  or 
the  custom;  and  then  sect  4  enables  the  landlord  to 
recover  damages,  by  action  in  the  name  of  the  sheriff, 
for  the  breach  of  the  agreement  with  the  sheriff.  That, 
in  effect,  does  prohibit  the  purchaser  under  an  execution 
from  carrying  off  the  stock  contrary  to  the  terms  of  the 
holding.  So  that,  unless  we  put  upon  sect  1 1  the  plain 
construction  .resulting  from  its  language,  we  give  it  no 
operation.  It  prohibits  the  party  who  purchases  farming 
stock,  being  on  the  land,  from  using  it  contrary  to  the 
terms  of  the  letting.  I  may  remark  that  this  sort  of 
purchase  is  pcfculiar;  scarcely  any  one  would  make  it 
without  inquiring  why  the  stock  was  sold  on  the  land. 

Crompton  J.     The  case  is  clearly  within  the  11th 
section. 

Appeal  allowed. 
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Friday, 
April  28tb. 


James  O'Toole  against  Edward  Francis 
Browne. 


©..being  then  "PJECTMENT  for    dwelling    house    and    land    in 
^**"'*^-  ^  Cheshire.      Defendant  appeared  as  owner.      By 


order  of  Coleridge  J.,  and  by  consent,  the  parties,  without 
proceeding  to  trial,  stated  the  facts  for  the  opinion  of 
this  Court,  upon  a  case  which  was  substantially  as 
follows. 

John  O' Toole,  the  testator  after  mentioned,  made  his 


personalty 
only,  by  will 
executed  in 
1849,  after 
bequests  of 
money  and 
chattels, 
added:  <<all 
the  rest,  resi- 
due and  re- 
nuunder  of  my 
goods,  chattels,  will  in  writing,  dated  10th  November  1849,  duly  signed 

estateand         ^^^  attested  as  required   to  give  validity  to  a  testa- 

sition.     By  the  will,  he  gave  to  a  sister 

500L;    to  a  brother  his  share   in  a  ship;  to   William 

Thompson,   an   executor  and  trustee  after  mentioned, 

2002L ;   to   Edward  Francis  Browne,  also  an  executor 


effects,  of  what  ^^^^^.^ 
nature  or  kind    mentaiy 


and  trustee  after  mentioned,  IQOL  *^  Also  I  give  and 
bequeath  unto  my  beloved  wife,  EUza  O"  Toole,  all  my 
plate,  linen,  china,  household  goods  and  furniture.  All 
the  rest,  residue  and  remainder  of  my  goods,  chattels. 


soever,  not 
hereinbefore 
given  or  be- 
queathed, I 
give  and  be- 
queath unto** 
B,  and  7., 
executors  of 
the  will,** to 
hold  to  them, 
the  said  B, 
and  T.,  their 
executors, 

administrators  ^^^^  jj^  xx^Ac,  estate  and  effects,  of  what  nature  or 
and  assigns.**  ' 

JJpoy*™?'*P     kind  soever,   not   hereinbefore  given    or  bequeathed, 

pose  thereof,**  \  give  and  bequeath  unto  the  said  Edward  Francis 
and  call  in  and        ^ 

receive  all         Browne,  oP  &c.,   '*and   William    Thompson,  oP   &c.: 
debts,  "and 
place  the 

moneys  ariainff  bv  such  sale  or  disposal "  upon  Government  or  other  security,  receive  the 
interest  and  mvidends,  and  pay  the  same  to  testator's  wife  for  life  during  her  widowhood ; 
and,  if  she  died  or  married  af  ain,  to  apply  the  same,  or  a  sufficient  part  thereof,  to  the  main- 
tenance of  his  children  till  they  should  come  of  age :  and,  when  the  youngest  should  come 
of  age,  to  divide  the  said  residue  and  the  interest  equally  among  the  children. 

After  the  execution  of  the  will,  O.  purchased  land. 

Held  that,  under  sUt.  7  fK  4  &  1  Vict,   c.  26.  m.  3.,  24.,  such  land  passed  by  the 
residuary  clause. 
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"To  hold  to  them,  the  said  E.  F.  Browne  and  W.  1854. 
Thrnnpsoriy  their  Executors,  administrators  and  assigns,  O'Toolb 
upon  this  special  trust  and  confidence  nevertheless,  beownb. 
that  is  to  say,  that  they,,  my  said  trustees,  or  the 
survivor  of  them,  do  and  shall,  as  soon  as  convenient 
after  my  death,  sell  and  dispose  thereof,  and  call  in  and 
receive  all  such  debts,  sum  or  sums  of  money,  as  shall 
be  due  or  owing  to  me  at  the  time  of  my  death,  and 
place  the  moneys  arising  by  such  sale  or  disposal  upon 
Government  or  other  good  and  sufficient  security,  in 
their  own  names,  and  in  such  manner  as  they  shall  think 
proper ;  and  also  in  trust  that  they  do  and  shall  receive 
the  interest  and  dividends  thereof,  from  time  to  time, 
as  the  same  shall  become  payable,  and  pay  the  same 
unto  my  beloved  wife,  EUza  O^TaoUy  during  her  life- 
time, and  as  long  as  she  remains  my  widow ;  and,  in  case 
my  said  wife  either  die  or  marry  again,  then  in  trust 
that  they  shall  pay,  apply  and  dispose  of  the  same  afore- 
said interest^ and  dividends  of  such  moneys,  or  a 
sufficient  part  thereof,  for  and  towards  the  sole  main- 
tenance, education  and  support  of  my  children  now 
living,  or  any  other  child  or  children  that  my  said  wife- 
may  be  enceinte  with  at  the  time  of  my  death,  until  my 
said  children  shall  severally  and  respectively  attain  their 
said  ages  of  twenty  one  years ;  and,  when  the  youngest 
of  my  children  shall  have  attained  his  or  her  age  of 
twenty  one  years,  in  trust  to  pay,  assign,  transfer  and 
convey  all  the  said  residue  of  my  estate  and  effects,  with 
the  interest,  dividends  and  produce  thereof,  equally 
unto  and  amongst  all  my  said  children  then  living." 
Direction  that  neither  trustee  should  be  liable  for  losses, 
nor  answerable  except  for  his  own  acts;  and  that  the 
trustees   should    reimburse   themselves   the    reasonable 
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1854.  costs,  &c.  of  executing  the  will  and  trusts.  "And, 
OTooLE  lastly,  I  do  hereby  nominate,  constitute  and  appoint  my 
Browne.  ^^  trustees,  the  said  E.  F.  Browne  and  W.  Tliompsaih 
executors  of  this  my  will  and  testament." 

At  the  time  of  the  execution  of  the  will,  the  children 
of  the  testator  then  living  were  the  plaintiff  James 
O"  Toole,  Mary  Elizabeth  O' Toole,  Joseph  O"  Toole,  and 
Margaret  O^ Toole:  .and  there  is  also  another  child  of 
the  testator  now  living,  viz.  Mary  Alice  O' Toole,  who 
was  born  since  the  date  of  the  will. 

W.  Thompson,  one  of  the  executors  and  trustees,  died 
on  10th  October  1852.  Mr.  Browne,  the  other  executor 
and  trustee,  is  the  defendant  hereto. 

The  testator  died  on  30th  January  1853,  without 
having  revoked  or  altered  his  will,  leaving  the  said 
EKza  O^Toole,  his  widow,  and  the  several  children  above 
named. 

The  plaintiff,  James  O^  Toole,  is  the  eldest  son  and 
heir  at  law  of  the  testator. 

The  will  was  duly  proved  by  Browne  on  15th  Febru- 
ary 1853;  and  he  has  accepted  the  trusts  thereof. 

The  testator,  at  the  time  of  the  date  and  execution 
of  his  will,  was  not  possessed  of  any  real  estate  or 
interest  in  any  real  or  chattel  real  property  whatsoever: 
but,  subsequently  to  the  making  of  his  will,  he  pur- 
chased in  fee  simple  the  plot  of  land  sought  to  be 
recovered  in  the  present  action ;  and  the  same  was  con- 
veyed to  him  by  indenture  bearing  date  12  th  March 
1850,  and  was  thereby  conveyed  to  the  ordinary  uses 
to  bar  dower,  for  the  benefit  of  the  testator.  He  after- 
wards erected  a  residence  on  the  land,  with  necessary 
offices,  &C.,  and  resided  therein  down  to  and  at  the 
time  of  his  death. 
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The    question   for  the  opinion    of  the    Court   is:        1854. 
Whether  the  plaintiff,  the  heir  at  law  of  the  testator,     qToole 
is  entitled  to  the  premises,  as  not  being  comprised  in      brownb. 
the  disposition  made  by  the  will.     If  the  Court  shall  be 
of  opinion  that  the  plaintiff  is  so  entitled,  judgment  is  to 
be  entered  for  him ;  otherwise  for  the  defendant 

The  case  was  now  argued  (a). 

C  Milwardy  for  the  plaintiff.  The  real  property  did 
not  pass  under  the  word  "estate."  That  word,  if  the 
will  contained  nothing  to  lead  to  a  contrary  construction, 
might  be  held  to  pass  realty ;  but  the  whole  will  indicates 
that  the  testator  had  no  notion  of  bequeathing  real  pro- 
perty. [Lord  CampbeU  C.  J.  Perhaps  not,  at  the  time 
of  his  executing  the  will.  But  he  purchased  the  real 
property  afterwards.]  That  brings  the  question  to  the 
effect  of  Stat.  7  »:  4  &  I  Vict.  c.  26.  ss.  3.,  24.  Sect 
3  extends  the  power  of  devising  to  such  "  real  and  per- 
sonal estate,  as  the  testator  may  be  entitled  to  at  the  time 
of  death,  notwithstanding  that  he  may  become  entitled 
to  the  same  subsequently  to  the  execution  of  his  wilL" 
Sect.  24  enacts  that,  as  to  both  realty  and  personalty, 
the  will  shall  be  construed  "  to  speak  and  take  effect  as 
if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will."  It  will  be  contended,  on  the  other  side,  that 
the  word  "  estate,"  in  a  will  executed  after  the  testator 
had  acquired  the  real  property,  would  have  passed  such 
realty.  But  there  is  nothing  in  the  statute  to  alter  the 
inference  as  to  the  meaning  of  the  words  used ;  and  the 

(a)  Before  Lord  CampbtU  C.  J.,  Wi^htmoM,  Erk  and  Ctompton  J%. 
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1854.  question  must  still  be  what  was  passing  in  the  testator's 
O'TooLK  niind  at  the  time  he  framed  the  will.  [Lord  Campbell 
Beownb.  ^*  '^'  Surely  that  cannot  be  the  canon  now.]  The  whole 
will  must  still  be  looked  to.  The  word  "  estate  "  occurs 
together  with  words  indicative  only  of  personalty.  In 
Doe  dem.  Haw  v.  Earles  (a)  it  was  held  that  the  words 
**  all  my  effects,"  and  "  other  effects  at  this  time  in  my 
possession,  or  that  hereafter  become  my  property,"  did 
not  pass  a  remainder  in  fee,  where  the  words  were  used 
in  the  will  in  connection  with  other  words  applicable 
merely  to  personal  property.  In  UAlmaine  v.  Moseley  (A) 
Kmdersley  V.  C.  held  the  particular  words,  in  the  will 
there  under  discussion,  not  to  be  sufficient  to  controul 
the  effect  of  the  words  ^'  residue  of  my  estate  and  effects." 
The  enactment  in  sect  24  is  controuled  by  the  words 
*^  unless  a  contrary  intention  shall  appear  by  the  will." 
There  is  nothing  here  to  shew  that  the  testator  intended 
to  dispose  of  all  that  he  possessed.  [Lord  Campbell  C.  J. 
He  did  dispose  of  all  that  he  possessed  at  the  time  of  his 
making  the  will.]  He  laid  out  money  afterwards  in  the 
purchase  of  land.  In  Hogan  lessee  of  WalUs  v.  Jackson  {c\ 
where  the  words  **  all  the  remainder  and  residue  of  all 
the  effects  both  real  and  personal,  which  I  shall  die  pos- 
sessed of,"  were  held  to  pass  real  property,  they  were 
preceded  by  the  words  **a8  to  my  worldly  substance," 
upon  which  much  stress  was  laid,  as  was  pointed  out, 
from  the  Bench,  in  Sanderson  v.  Dobson  {d)  in  the  Court 
of  Common  Pleas.      Here   the  residue  is  that  which 

(a)  15  Af.  ^  W,  450.     See  erraU  to  that  volume. 
(6)  1  Drtwr,  6*29. 

(c)  1  Cowp.  299.,  in  K.  B.,  reversing  a  judgment  of  K.  B.  in  Ireland, 
Judgment  of  K.  B.  in  England  affirmed  in  Dom.  Proc.,  Jackton  v.  Hogan, 
3  Bro.  P.  a  388  (2d  ed.). 

(d)  7  Com.  B.  81.  87. 
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remains  after  certain  personalty  only  is  disposed  of,  a        1854. 
circumstance  which,  in  Marhant  v.  Twisden  (a),  was  con-      O'Toole 
sidered  to  limit  the  words  "residue  of  my  estate  and      Browne. 
chattels,  real  and  personal,"  to  personalty ;  though  pos- 
sibly that  case  goes  beyond  the  principles  recognized  in 
more   modem   authorities.     Still  the  words  which  are 
associated  with  the  words  in  question  are  to  be  looked  to. 
It  is  to  be  observed,  further,  that  here  the  word  "  devise," 
which  properly  appertains  to  realty,  does  not  occur :  the 
words  are    "give  and  bequeath,"    which  are  correctly 
applicable  to  personalty  only.     The  gift  is  to  the  execu- 
tors, habendum  to  them,  their  "  executors,  administrators 
and  assigns;"  and  this,  though  not  a  circumstance  sufficient 
to  justify  a  contravention  of  an  intent  clearly  appearing 
elsewhere,  is  at  any  rate  of  importance  as  [an  element 
in  ascertaining  the  intent     [Lord  Campbell  C.  J.     But 
observe:    the  executors   are  to    sell;   and  there  is  no 
beneficial  interest  given  to  them.     Wiffhtman  J.     Must 
we  not  understand  the  testator  as  intending  to  dispose  of 
all  he  should  have  at  the  time  of  his  death  ?]     All  of  a 
certain  character.     [Wightman  J.     Suppose  he  had  used 
the  words  "  all  the  estate  and  effects  I  shall  be  possessed 
of  at  the  time  of  my  death : "  and  does  not  the  statute 
incorporate  the  effect  of  such  words?]     In  Doe  dem. 
Bunny  v.  Bout  (J)  the  bequest  was,  to  the  sole  executrix, 
of  "  all  my  stock  in  trade,  household  goods,  wearing  ap- 
parel, ready  moneys,  securities  for  money,  and  every  other 
thing,  my  property,  of  what  nature  or  kind  soever,  to 
and  for  her  proper  use  and  disposal,"  subject  to  debts  and 
funeral  expenses :  this  was  held  not  to  pass  land.     The 
judgment  there  reviews  many  of  the  preceding  cases ; 

(tf)  Giib,  Kq.  Ctf.  30.  (b)  7  T\nint.  79. 
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1854.  but  it  does  not  notice  a  very  important  one,  Doe  dem. 
OTooLE  Spearing  v.  Btickner  {a\  where  the  introductory  words 
Bmownb.  ^^  ^®  bequest  were  "  as  to  my  estate  and  effects  both 
real  and  personal ;  '*  and  then,  after  some  bequests 
of  personalty,  the  will  proceeded  thus :  "  and  also  all 
the  rest  residue  and  remainder  of  my  estate  and  eflPects 
of  any  and  what  nature  or  kind  soever  or  wheresoever, 
I  give  and  bequeath  the  same^  to  C.  B.  and  J.  R., 
"  their  executors  or  administrators  in  trust  and  that  they 
shall  from  time  to  time  add  the  interest  thereof  to  the 
principal,  so  as  to  accumulate"  &c.,  going  on  to  direct 
how  'Uhe  said  residue"  should  be  paid:  and  this  was 
held  not  sufficient  to  disinherit  the  heir.  WooUam  v. 
Kenwarthy  (&)  is  another  instance  of  the  effect  of  the 
word  **  estate"  being  controuled  by  other  words  indica- 
ting an  intention  to  confine  the  bequest  to  personalty. 
In  1  Jarman  On  WiUs^  chapter  xxii.,  p.  657  &c.,  the 
cases  are  collected.  Bdb  v.  Penoyre  {e)  is  one  of  the 
strongest,  because  there  the  words  ^rest  and  residue" 
were  preceded  by  a  devise  of  certain  land,  and  yet  were 
confined  to  personalty.  The  authority  most  adverse  to 
the  heir  at  law  is  Doe  dem.  Evans  v.  Evans  {dy  There 
a  testator,  holding  land  to  him  and  his  heirs  pur  auter 
vie,  after  bequeathing  certain  sums  of  money,  went  on : 
**  Also  I  give,  bequeath,  and  devise  unto  my  beloved 
wife,  Ann  Evansy  all  my  money,  securities  for  money, 
goods,  chattels,  and  estate  and  effects,  of  what  nature  or 
kind  soever,  and  wheresoever  the  same  may  or  shall  be 
at  the  time  of  my  death :"  and  the  wife  was  made  sole 
executrix.  It  was  held  that  the  land  passed  to  her. 
But   the   judgment  is  very  short,  and  can  hardly  be 

(«)  6  r.  R,  610.  (6)  9  Fff.  137. 

(c)  1 1  Ea$t,  160.  (J)  9A.^B.  719. 
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considered  as  satisfactory:  it  merely  relies  on  two  ca8es>        1854. 
and  on  the  circumstance  that  the  words  which  accom-      o'Toolb 
panied  "  estate"  might  be  satisfied  by  reference  to   the      brownb. 
personal  property.     The  will  discussed  in  the  case  of 
Sanderson  v.  Dobson  was  before  the  Court  of  Exche- 
quer (a),  the  Rolls  (Lord  Langdale)  {b)  and,  lastly,  the 
Court  of  Common  Pleas  (c).     The  bequest  there  was  of 
"all  the  rest  of  my  household  furniture,  books,"  &c., 
"goods,  chattels,  estate,  and  effects  of  what  nature  or 
kind  soever,"  to  the  executors,  their  executors,  admi- 
nistrators and  assigns,  in  trust  "to  sell  and  dispose  of 
the  same,"  and  apply  the  money  in  payment  of  debts 
and  a  legacy  after  mentioned,  and  pay  the  overplus  to 
testator's  sisters.     The  Court  of  Exchequer  held  that 
no  land  passed  under  the  residuary  clauses;   but  the 
Court  of  Common  Pleas  held  that  land  did  pass,  pro- 
bably on  the  authority  of  The  Mayor  of  Hamilton  v. 
Hodsdon{dy    But,  in  the  case  last  mentioned,  there  was 
not  enough  to  controul  the  words  "  all  the  remainder 
of  my  estate." 

MeUish,  contra.  The  word  "estate"  prim&  facie 
includes  land.  [Lord  Campbell  C.  J.  You  need  not 
argue  that  point]  Then  the  burthen  of  argument  is 
on  the  party  seeking  to  controul  the  effect  of  the  word. 
The  leading  case  now  must  be  considered  to  be  The 
Mayor  of  Hamilton  v.  Hodsdon  (d).  There  the  early 
cases,  upon  which  most  reliance  has  been  placed  on  the 

(a)  SanderaoH  ▼.  DdbiOH,  1  Exeh.  141. 
(6)  Sander9on  ▼.  Dobton,  10  Beav,  478. 
(c)  Sanderson  ▼.  Dobton,  7  Com.  B,  81. 
(rf)  6  Moort'i  P.  C.  C.  76. 
2   P   2 
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1864.  other  side,  are  treated  as  no  longer  law.  Nothing  In 
OTooLB  this  will  suggests  an  intention  which  can  controul  the 
Browne.  expression.  The  scheme  of  the  will  is  very  simple. 
First  there  are  some  pecuniary  legacies;  and  then 
follows  the  devise  in  question,  which  is  in  the  most 
general  terms;  and  the  trusts  are  for  sale,  and  an 
investment  of  the  produce  for  the  benefit  of  the 
wife  and  children.  That  tnist  is  applicable  indiflTerently 
to  realty  and  personalty :  and,  as  the  money  is  finally 
to  be  divided  equally  among  the  children,  the  inference 
is  that  there  was  no  intention  to  leave  any  real  estate 
undisposed  of.  It  is  argued  that  the  word  "estate** 
occurs  in  juxta-position  with  words  relating  to  personalty: 
but  the  fair  interpretation  is  that  the  word  "estate"  was 
added  in  order  to  make  that  a  general  devise  which 
otherwise  might  have  been  restricted  to  personalty; 
T\Uey  V.  Simpson  (a),  Jongsma  v.  Jongsma  (i),  which 
are  the  two  cases  acted  on  in  Doe  denu  Evans  v. 
Evans  (c),  where  this  principle  was  the  ground  of  the 
decision.  [Lord  Campbell  C.  J.  Certainly  that  ground 
of  decision  is  emphatically  disclosed  in  the  judgment] 
The  judgment  is,  it  is  true,  brief;  but  the  reason  of 
that  is  that  the  principle  was  supposed  to  be  incon- 
trovertibly  settled.  There  is  more  weight  in  the  circum- 
stance of  the  habendum  here  being  to  the  executors, 
their  executors  and  administrators.  [Lord  Campbell 
C  J.  That  would  be  a  very  strong  argument  against 
you,  if  the  interest  devised  were  beneficial :  but  here  it 
is  only  a  devise  in  trust  for  sale.]     That  is  the  answer. 


(a)  Note  (6)  to  Fletther  v.  SmitoHy  2  T,  JL  659. 

(6)  1  Cox,  362.  (c)  9  A,^  E.  719. 
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Even  where  the  interest  is  beneficial,  such  an  habendum  1854. 
cannot  controul  plain  words;  William  dem.  Hughes  v.  oToolb 
Thomas  (a).  The  circumstance  is  not  very  strong,  nor  BaowNE. 
is  it  ahogether  to  be  rejected  in  construing  the  will ;  Doe 
dem.  Hurrell  v.  Hurrell  (A),  In  re  Kirk's  Mortgage  (c). 
So  in  Stokes  v.  Salomons  ((f)  words  indicating  an  intention 
that  the  property  devised  should  be  treated  as  personalty 
were  held  not  to  controul  the  word  "  estate  and  eflTects." 
But,  further,  it  may  be  argued  that  the  Legislature 
meant,  by  the  provisions  of  stat  7  W^  4  &  1  Vict  c.  26., 
to  do  away  with  the  distinction  between  personalty  and 
realty.  Before  that  statute,  after  acquired  personalty 
passed  by  will :  now  sects.  3  and  24  put  after  acquired 
realty  on  the  same  footing.  D^Almaine  v.  Moseley  (e) 
resembles  this  case  very  closely ;  and  the  judgment  there 
furnishes  an  answer  to  most  of  the  argument  on  the  other 
side.  There  was  in  that  case  a  distinction  between  the 
different  trusts,  which  is  not  to  be  found  here,  and  which 
might  to  a  certain  extent  have  suggested  an  argument  that 
the  realty  and  personalty  were  not  comprehended  in  the 
same  general  intention.  In  Saumarez  v.  Saumarez  (g) 
realty  was  held  to  pass  by  the  words  "  residue  of  the 
property  which  I  may  leave  at  my  death  :**  and  the  Lord 
Chancellor  (Lord  Cotienham)  said,  in  reference  to  ex- 
pressions and  directions  in  the  will,  which  had  been 
insisted  upon  as  negativing  the  intention  to  pass  the 
realty:  "In  considering  gifts  of  residue,  whether  of 
real  or  of  personal  estate,  it  is  not  necessary  to  ascertain 
whether  the  testator  had  any  particular  property  in  con- 

(a)  12  EoH,  141.  {h)  fi  B.  ^  Aid,  18. 

ic)  b  DeCir  S,  644.  [d)  ft  Hare.l^. 

(«)  I  DrewT.  629.  'a)  4  Myl.^  C  331. 
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1854.  templation  at  the  moment  Indeed,  such  gifts  may  be 
OTooLE  introduced  to  guard  against  the  testator  having  overlooked 
BaowNE  ®^™®  property  or  interest  in  the  gifts  particularly  de- 
scribed. If  he  meant  to  give  the  residue  of  his  property, 
be  it  what  it  may,  it  is  immaterial  whether  he  did  or  did 
not  know  what  would  be  included  in  it;  and  if  so,  it 
cannot  make  any  difference  that  such  ignorance  is  mani- 
fested upon  the  face  of  the  will,  unless  the  expressions 
manifesting  It  are  sufficient  to  prove  that  the  testator  did 
not  intend  to  use  the  words  of  gift  in  their  ordinary, 
extended,  and  technical  sense."  The  only  modem  case 
adverse  to  the  executors  is  the  decision  in  the  Court  of 
Exchequer  of  Sanderson  v.  Dobson  (a).  The  ground  of 
decision  there  was  that  the  whole  of  the  personalty 
could  not  be  included  under  the  word,  and  therefore, 
a  fortiori,  not  the  realty.  That  reason  is  inapplicable  in 
the  present  case.  Further,  Lord  Langdale  {b)  pointed 
out  that  the  attention  of  the  Court  of  Exchequer  had 
not  been  drawn  to  the  words  of  exception;  and,  upon 
the  case  afterwards  going  to  the  Coiurt  of  Common 
Pleas,  the  decision  was  the  other  way  (c). 

C.  jMilward^  in  reply.  In  the  cases  relied  upon  on 
the  other  side,  as  to  the  word  "  estate,"  it  is  the  leading 
word,  and  not,  as  here,  a  word  used  indiscriminately 
with  words  signifying  personalty.  In  Saumarez  y. 
Saumarez  (d)  the  words  were  "  residue  of  the  pro- 
perty." 

Cur.  adv.  vult. 

(a)  I  Exeh.  141. 

(6)  Sander$on  ▼.  Dobtou,  10  Beav.  478.  483. 
(e)  Sanderum  v.  Dob§(m,  7  Com,  B,  81. 
(d)  4  Myl.  8r  C.  331. 
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Lord  Campbell  C.  J.,  on  a  later  day  in  this  Term        1854. 
{May  3d),  delivered  the  judgment  of  the  Court  OToolb 

We  are  of  opinion  that,  under  the  Wills  Act,  7  W^  4      browwi. 
&  1  Vict.  c.  26.,  the  defendant  is  entitled  to  our  judg- 
ment 

We  consider  it  right  to  observe,  however,  that  his 
counsel  in  the  argument  attempted  to  ascribe  an 
operation  to  this  Act  which  we  do  not  think  it  was 
intended  to  have,  in  contending  that  its  policy  was  to 
destroy  the  distinction  between  real  and  personal  pro- 
perty. Looking  to  the  language  employed  by  the 
Legislature,  we  think  that,  unless  where  the  statute 
contains  an  express  enactment  to  alter  the  effect  of 
words  in  a  will,  they  are  still  to  have  exactly  the  same 
operation  as  before  the  Act  passed. 

In  this  case,  we  are  to  regard  only  the  24th  section 
of  the  Act,  which  enacts  **  that  every  will  shall  be  con- 
strued, with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the 
will."  We  are,  therefore,  to  consider  what  would  be 
the  proper  construction  of  the  will  of  John  O'Tookf 
assuming  it  to  be  executed  immediately  before  his  death, 
and  whether,  regard  being  had  to  the  time  when  it  was 
executed,  any  thing  appears  in  the  will  shewing  that  by 
this  construction  the  intention  of  the  testator  would  be 
contravened. 

Before  the  Wills'  Act  passed,  if  the  testator,  at  the 
time  of  making  his  will,  had  been  seized  in  fee  simple 
of  the  land  sought  to  be  recovered  in  this  ejectment, 
would  the  land  have  passed  by  the  will  ?  We  are  of 
opinion  that  it  would.     The  rule  is  well  settled  by  Doe 


584  EASTER  TERM. 

1854.        *»».  Evans  v.  Evans  {a\   The  Mayor  of  Hamilton  v. 
OTooLK      Hodsdon  (i),  and  a  long  train  of  decisions,  which  it  is 
Brownt.      unnecessary  to  enumerate,  that  the  word  "  estate"  in  a 
will  is  sufficient  to  carry  real  as  well  as  personal  estate, 
and  that  this  force  is  to  be  given  to  it  unless  something 
appears  upon  the  will  to  shew  that  it  was  used  in  a  less 
extensive  signification.     Here  the  testator,  after  leaving 
several  legacies,  pecuniary  and  specific,  uses  these  words : 
**all  the  rest,  residue  and  remainder  of  my  goods,  chat- 
tels;, stock  in  trade,  estate  and  effects  of  what  nature  or 
kind  soever,  not  hereinbefore  given   or  bequeathed,  I 
give  and  bequeath  unto  the  sa\d  Edward  Francis  Broume* 
**  and  William  Thompson,''  "  to  hold  to  them,"  "  their 
executors,  administrators  and  assigns,  upon  this  special 
trust  and  confidence"  &c ;  the  trusts  being  all  such  as 
would  be  applicable  to  real  as  well  as  personal  estate. 
Although  there  be   no  introductory   words   intimating 
expressly  an  intention  to  dispose  of  the  whole  of  his 
property  real  and  personal,  is  there  any  thing  to  shew 
that  he  meant  to  die  intestate  as  to  real  estate,  if  he 
had  any  ? 

Reliance  was  placed  upon  the  absence  of  the  word 
**  devise,"  which  is  technically  applicable  to  real  estate : 
but  the  words  ''give  and  bequeath"  are  quite  sufficient. 
More  stress  was  placed  upon  the  residuary  clause 
beginning  the  enumeration  of  the  property  to  be  dis- 
posed of  with  "  goods,  chattels,  stock  in  trade ;"  the 
argument  being  that  the  general  words  which  follow 
must  be  confined  to  property  ejusdem  generis.  But, 
according  to  the  current  of  authorities,  the  effect  of  the 
word  "  estate"  is  not  restrained  merely  by  this  collocation ; 

W  9A.^  E.  710.  (6)  6  Moort'$  P.  C.  C.  76. 
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and  any  presumption  that  the  general  words  are  used  in        1854. 
a  restricted  sense  is  rebutted  by  the  words  which  follow,      O'Toolb 
**  of  what  nature  or  hind  soever^  not  hereinbefore  given      bbownb. 
or  bequeathed." 

The  only  other  circumstance  relied  upon  for  the  heir 
at  law  was,  that  the  limitation  is  to  Browne  and  Thompson^ 
"  their  executors,  administrators  and  assigns."  Some 
weight  might  have  been  given  to  this  objection,  if  the 
intention  had  been  that  Browne  and  Thompson  were  to 
take  a  beneficial  interest  in  the  subject  matter  left  to 
them;  for  real  estate  could  not  by  such  a  limitation 
vest  in  executors.  But  Browne  and  Thompson  are 
mere  trustees  to  sell  and  divide  the  proceeds  among 
the  different  objects  of  the  testator's  bounty :  and,  to 
empower  them  to  do  this  with  respect  to  real  estate,  the 
words  of  the  will  are  amply  suflScient. 

It  may  be  further  observed  that  the  trusts  of  the  will 
indicate  an  intention  that  no  preference  was  to  be  given 
to  the  testator's  eldest  son,  and  that  all  his  children  were 
to  be  put  upon  equal  footing  in  the  division  of  his 
property.  Supposing  that  he  had  been  seized  of  real 
estate  when  he  made  his  will,  there  appear  to  be  words 
in  the  will  indicating  a  clear  intention  that  his  eldest 
son  should  not  inherit  it,  but  should  only  take  an  equal 
portion  of  the  proceeds  with  the  other  children. 

Out  of  respect  to  the  Court  of  Exchequer,  we  ought 
to  say  that  we  have  not  overlooked  their  decision  in 
Sanderson  v.  Dobson  (a).  But  the  Lord  Chief  Baron, 
in  delivering  the  judgment  of  the  Court,  says:  **The 
ground  on  which  we  mainly  rely  is,  that  from  the  con- 
text it  appears  certain  that  the  word  ^  estate'  was  not 

(a)    1  Exch.  141. 
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1854.  meant  to  indode  all  the  personal  estate,  and  therefore 
0TooLB  ^^®  principle  on  which  the  word  is  held  to  include  real 
Bbowkb.  property,  namely,  the  absolute  generality  of  the  expres- 
sion, fails."  That  ratio  decidendi  would  not  apply  in 
the  present  case,  in  which  the  words  of  the  will  are 
admitted  to  be  sufficient  to  carry  the  whole  of  the 
personalty.  At  any  rate,  the  effect  of  that  decision 
must  be  considered  as  neutralized  by  the  subsequent 
unanimous  decision  of  the  Court  of  Common  Pleas  on 
the  same  will  (a),  holding  that  the  real  estate  passed 
by  it 

Such  being  the  right  construction  of  the  will,  sup- 
poring  the  will  to  have  been  executed  immediately 
before  the  death  of  the  testator,  nothing  has  been 
pointed  out  to  us,  or  can  be  found  as  appearing  by  the 
will,  to  shew  a  contrary  intention,  regard  being  had  to 
the  feet  that  in  truth  the  will  was  executed  on  the  lOth 
oi  November  1849,  when  the  testator  had  not  purchased 
the  land  sought  to  be  recovered. 

We  are  therefore  bound  to  give  judgment  for  the 
defendant 

Judgment  for  defendant 

(a)  Samdenom  ▼.  Dobtom^  7  Cowi.  B,  81. 
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1851. 


The  Queen  against  the  Inhabitants  of  Bucknell.  Saturday, 

^  April  T/dih. 

f\^  appeal  against  an  order  of  two  justices  for  the  Twojiuticet 

removal  of  Richard  Watts  and  Elizabeth  his  wife^  for  the  remoTal 
with  their  three  children,  from  the  parish  of  Knighton  ^d  m  tEe*^* 
in  Radnorshire,  to   the  parish  of  Rucknell   in   Shrop-  J^e^JJ^ 
shire,  the  Sessions  confirmed  the  order,  subject  to  a  ^°ch****^' 

Qa3^,  able'*  to  the 

removing 

The  case  set  out  the  order  of  removal.      The  only  p»ri«h  "in 

respect  of 
part,  the  words  of  which  are  material  to  the  points*  dis-  relief  made 

cussed,  was  the  recital  of  the  complaint  that  the  paupers,  sickness  or 

being   inhabiting    in    the   parish   of  Knighton,  "  have  On  appeal,  the 

become  and  are  now  actually  chargeable  thereto,  and  fir^°Jhe*°' 

now  receiving  relief  therefrom,  not  having  resided  in  the  ^^^^^  subject 

said  parish  for  five  years  next  before  the  application  for  stating 

*  •'  .  .  (amongst  other 

this  warrant  of  removal,  and  not  having  gained  a  legal  things)  that 

,  ,  ,       .  1         t  ./.  the  pauper  was 

settlement  there,  nor  havmg  produced  any  certificate  afflicted  with 

incurable 

acknowledging  them  to  be  settled  elsewhere,  and  not  blindness, 
having  become  chargeable  thereto  in  respect  of  relief  original  and 
made  necessary  by  sickness  or  accident.     We  upon  due  ^^J'of'Ss 
proof  of  the  premises  do  adjudge  the  same  to  be  true.**  ^^Sff^^'^^hat 
The  case  then  set  out  a  copy  of  the  notice  of  charge-  W»n<ln««  was 

^'^  ^        ^  °       sickness  within 

ability  and  grounds  of  removal,  a  copy  of  the  examinations,  the  meaning 
a  copy  of  the  notice  of  appeal,  and  a  copy  of  the  grounds   viet.  e,  66. 
of  appeal.     Those  parts  of  those  documents  material  to  the  justices  not 
the  questions  are  stated  sufficiently  in  the  subsequent  in7h?waiTant 
part  of  the  case,  which  was  as  follows.  latfsfie^thaT* 

the  sickness 
would  produce 
permanent  disability,  the  warrant  was  bad.    And  this  Court  quashed  the  order  accordingly. 
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1854.  "The  statement  in  writing  of  the  grounds  of  removal, 

j^   Q  duly  served  upon  the  appellants  with  a  notice  of  charge- 

7-  -  ability  and  a  copy  of  the  said  order  appealed  against,  in 
BucKNKLu  so  far  as  the  said  statement  related  to  the  ground  of  set- 
tlement relied  upon  by  the  respondents,  stated  as  follows. 
*That  the  said  pauper  Richard  Watts  has  gained  a  set- 
tlement in  your  parish  of  BuchnelU  by  one  of  the  means 
stated  in  his  examination  taken  by  the  removing  magis- 
trates, and  that  his  settlement  in  your  parish  of  Bucknelly 
by  one  of  such  means  or  otherwise,  has  been  acknow- 
ledged, since  the  year  1847,  by  relief  given  to  himself, 
his  wife  and  children  by  your  said  parish  of  BucknelU 
whilst  he  and  they  have  been  residing  in  that  parish, 
and  also  in  the  parish  of  Knighton  since  the  month  of 
May  1851.*  The  examination  referred  to  in  the  grounds 
of  removal,  or  a  copy  of  it,  was  not  sent  with  the  order 
and  grounds  of  removal  to  the  appellants ;  but  a  copy  of 
the  examination  was  applied  for,  and  sent  to  and  received 
by  the  appellants  on  the  29th  day  of  April  1853.  The 
examination  stated  that  the  said  Ricliard  Watts  was  48 
years  of  age,  and  was  bom,  as  he  had  heard  and  believed, 
at  Wattis  old  house  in  the  said  parish  of  BttckneU  in  the 
county  of  Salop,  It  also  stated  a  hiring  and  service,  in 
the  said  parish  of  BucknelU  by  the  said  Richard  Watts 
when  about  15  years  of  age,  so  as,  if  proved,  to  confer 
a  settlement ;  and  it  also  stated  certain  relief  given  by 
the  appellants  to  the  pauper,  whilst  he  was  residing  in 
the  respondent's  parish. 

'^The  respondents  at  the  hearing  proved  a  birth  settle- 
ment of  the  pauper  Richard  Watts  in  the  appellant 
parish :  and  thereupon  it  was  objected,  on  the  part  of  the 
appellants,  that,  as  the  statement  in  writing  of  the 
groimds  of  removal  did  not  in  any  way  set  forth    the 
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settlement  relied  upon,  as  required  by  stat.  11  &  12  Vict,        1854. 
c.  31.  sects.  1  and  2,  the  respondents  could  not  legally  go  ^he  Queen 
into  evidence  of  such  settlement  The  Court  of  Quarter   inh^biunteof 
Sessions  was  of  opinion  that  the  statement  of  the  grounds     Bocknbll. 
of  removal  was  to  be  read  as  incorporating  the  examina- 
tion of  the  said  Richard  fFatts :  and  the  examination 
was  read  accordingly. 

^^  The  respondents  then  proved  that,  since  the  month 
of  May  1851,  and  down  to  the  30th  December  1852,  the 
said  Richard  Watts  had  from  time  to  time  received  relief 
from  the  appellant  parish,  the  said  Richard  Watts  during 
all  the  said  time  being  resident  out  of  the  appellant 
parish,  and  in  the  respondent  parish ;  and  the  respond- 
ents relied  upon  this  as  evidence  of  the  admission  of  the 
pauper's  settlement  in  the  appellant  parish.  This  was 
the  case  for  the  respondents. 

*'  The  appellants  in  answer  claimed  to  be  allowed  to 
prove  that  the  said  relief  given  by  their  parish  had  been 
given  in  error,  and  under  a  mistaken  belief  as  to  the 
settlement  of  the  said  Richard  Watts^  and  that  the  said 
Richard  Wattsh&d  not  gained  a  birth  settlement  in  their 
parish,  the  father  of  the  said  Richard  Watts  having,  at 
the  time  of  the  birth  of  the  said  Richard  Watts^  acquired 
a  settlement  in  the  parish  of  Brampton  Brian  in  the 
county  of  Hereford^  by  reason  of  a  hiring  and  service. 
The  respondents  objected  to  the  appellants  giving  such 
evidence,  as  the  statement  of  grounds  of  appeal,  served 
upon  the  respondents,  did  not  mention  such  settlement 
by  hiring  and  service  as  one  of  the  grounds  of  appeal. 
The  appellants  rested  their  right  to  give  such  evidence 
on  their  4th  ground  of  appeal,  which  was  as  follows : 
'  That,  if  any  relief  has  been  given  to  the  said  paupers 
by  our  said  parish,  it  was  given  in  error,  and  under  a 
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1854.        mistaken  belief  as  to  the  place  of  settlement  of  the  said 

The  QuBBN    paupcJ^  *°d  that  the  said  paupers  have  never  acquired 

iBbiO^tants  of  ^  Settlement,  and  are  not  settled  in  our  said  parish.'  The 

BucKNELL.     (^ourt  of  Quarter   Sessions   was  of  opinion  that  the 

objection  was  valid,  and  refused  to  allow  the  appellants 

to  give  such  evidence. 

**The  appellants  proved  that  the  pauper  had  been 
afflicted  with  incurable  blindness,  which  was  the  original 
and  continuing  cause  of  his  chargeability  since  the 
month  of  Augrut  1847 ;  and  contended  that  the  blind- 
ness of  the  said  Richard  Watts  was  to  be  considered 
'sickness  or  accident'  within  stat  9  &  10  Viet, 
c.  66.  s.  4. ;  and  therefore  that  the  said  order  ought  to 
have  stated  that  the  justices,  granting  the  same,  were 
satisfied  that  such  sickness  or  accident  would  produce 
permanent  disability. 

''The  respondents  on  the  other  hand  contended  that, 
as  the  order  negatived  the  chargeability  to  have  been 
caused  from  sickness  or  accident,  and  as  there  was  no 
proof  that  any  such  sickness  or  accident  existed,  further 
than  the  incurable  blindness  of  the  pauper  since  1847, 
the  appellant's  objection  could  not  be  sustained. 

"The  Court  of  Quarter  Sessions  decided  against  the 
objection. 

"If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  respondents  ought  not  to  have  been  allowed 
to  go  into  the  evidence  given,  either  of  the  birth  settle- 
ment of  the  pauper  in  the  appellant  parish,  or  of  the 
settlement  by  relief  given  by  the  appellants,  or  that  the 
blindness  of  the  said  Richard  Watts  was  sickness  or 
accident  within  stat  9  &  10  Vict.  c.  66.  *.  4.,  and  the 
order  appealed  against  therefore  bad  for  omitting  to  state 
that  the  justices  granting  the  same  were  satisfied  that 
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such  sickness  or  accident  would  produce  permanent       1854. 
disability ;  then  the  said  order  and  the  order  of  sessions    The  Queen 
confirming  the  same  are  to  be  quashed :  but,  if  other-  inbabiunu  of 
wise,  then  the  said  orders  are  to  be  confirmed.  Bucknell. 

"  And,  if  the  Court  shall  be  of  opinion  that  the  appel- 
lants, under  their  grounds  of  appeal,  were  entitled  to  go 
into  evidence  of  the  settlement  of  the  pauper's  father 
in  a  third  parish  to  shew  that  the  relief  proved  to  have 
been  given  by  their  parish  had  been  given  in  error  and 
under  a  mistaken  belief  as  to  the  settlement  of  the  said 
Richard  fVaiis,  then  the  appeal  is  to  be  sent  back  to 
the  Sessions  in  order  that  such  evidence  may  be  heard 
and  determined  upon :  but,  if  otherwise,  then  the  said 
orders  are  to  be  confirmed." 

The  case  was  now  argued  (a). 

Skinnery  in  support  of  the  order  of  Sessions.  The 
first  point  arises  on  the  sufficiency  of  the  grounds  of 
removal,  sent  with  the  notice  of  chargeability  pursuant 
to  Stat.  11  &  12  Vict.  C.31.  «.  2.;  and  the  objection  made 
is  that  these  grounds  refer  to  the  examinations.  There 
is  no  reason  why  they  should  not  incorporate  the 
examinations ;  but,  in  the  present  case,  the  grounds  of 
removal  also  state  relief  by  the  appellant  parish,  which 
is  a  sufficient  prima  facie  case.  Then  the  objection  is 
made  that  the  order  is  bad  for  not  complying  with  stat 
9  &  10  Vict  c.  66.  s.  4.,  which  enacts  "  that  no  warrant 
shall  be  granted  for  the  removal  of  any  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sick- 
ness or  accident,  unless  the  justices  granting  the  warrant 
shall  state  in  such  warrant  that  they  are  satisfied  that 

(a)  Before  Lord  CampbeU  C.  J.,  and  Wightman  J.  Erie  and  Crompton 
Js*  were  in  the  Court  of  Criminal  Appeal. 
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f  j)i$4,        the  ikfciieM  or  Accident  will  prodoce  permanem  <£»- 

.|^  Q,;jtii,    bilitj/     Now  this  objectioo  ts  not  raised  in  &ct:  the 

Mitiffinri  *>r  i^'f^iceM,  by  the  wording  of  their  order,  shew  that  they 

li^€M»ux.     dteidtd  that  the  relief  was  not  made  necessary  by  sick- 

oeai;    and   that  night  well  be,  for  blindness  is  not 

ncetawrily  sickness;  nor  does  it  necessarily  incapacitate 

a  man  from  earning  his  lirelihood. 

Scotland,  contra.  The  very  object  of  stat.  11  &  12 
Vict  c.  31.  ss.  L,  2.,  was  to  substitute  the  notice  of 
grounds  of  remoral  for  the  examinations.  [Lord  Camtp- 
beU  C.  J.  Bot  may  they  not  be  incorporated  ?  Verba 
relata  in  esse  videntur.]  That  might  have  been,  if  the 
examination  had  been  sent  along  with  the  grounds  of 
removal;  but  it  was  not  [Wightman  J.  If  the  respon- 
dents were  entitled  to  go  into  proof  of  the  relief  given 
by  the  appellant  parish,  it  is  sufficient  to  make  us  answer 
the  first  question  submitted  to  us  in  their  favour.] 
Then  the  order  is  bad,  as  it  does  not  state  that  the 
justices  were  satisfied  that  the  disability  would  be  per- 
manent The  Sessions  find  as  a  fact  *^that  incurable 
blindness"  ''was  the  original  and  continuing  cause '^  of 
the  pauper's  chargeability :  but  they  cannot  find  that  the 
justices  who  made  the  order  of  removal  were  then  satis- 
fied that  the  blindness  was  incurable,  or  the  disability 
permanent  The  justices  in  the  warrant  say  the  charge- 
ability  was  not  occasioned  by  sickness.  Supposing  them 
to  be  ignorant  that  the  pauper  had  been  sick :  still, 
if  such  was  the  fact,  the  warrant  is  bad ;  Regina  v. 
Priai^M  Hardwich  (a).  Then,  is  not  blindness  sickness 
within  the  meaning  of  stat  9  &  lOVict.  c.  66.  s.  4.? 

(a)  13  Q.  B.  168. 
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The  object  of  the  Act  was  to  protect  persons  incapaci-        1854. 
tated  by  any  disease,  whether  chronic  or  not,  from  being 
removed,  unless  the  disease  was  likely  to  produce  per- 


The  QuEBN 

V. 

Inhabitants  of 

manent  disability.     Lastly,  the  appellants  ought  to  have     Buckkell. 

been  permitted  to  give  in  evidence  anything  that  could 

prove  their  fourth  ground  of  appeal,  and  therefore  to 

shew  that  the  relief  was  given  in  error.     And,  to  prove 

that,  they  were  entitled  to  shew  that  in  fact  the  pauper 

was  settled  elsewhere. 

Cur*  adv.  vtdt. 


Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
term  (May  3),  delivered  judgment 

The  first  point  arising  in  this  case  we  clearly  think 
ought  to  be  decided  in  favour  of  the  respondents.  They 
having  stated  on  the  face  of  their  grounds  of  removal 
(without  referring  to  the  examination  of  the  pauper),  as 
one  of  the  grounds,  **  relief  given  to  the  pauper  by  the 
appellant  parish  while  residing  in  the  respondent  parish," 
they  were  at  liberty  to  make  a  prima  facie  case  of  a 
settlement  in  the  appellant  parish,  by  proving  this  relief, 
even  if  not  entitled  to  prove  a  birth  settlement  in  the 
appellant  parish ;  and  the  proof  of  the  birth  settlement, 
if  improperly  admitted,  did  not  prejudice  the  respon- 
dents. 

We  further  think  that  the  proof  of  this  birth  settlement 
was  properly  admitted  to  disprove  the  allegation  of  the 
appellants  that  the  relief  had  been  given  by  mistake. 

But  the  second  and  more  important  point  we  think 
must  be  determined  in  favour  of  the  appellants.  This 
turns  on  the  4th  section  of  stat  9  &  10  Vict.  c.  66.^  which 
enacts  "  that  no  warrant  shall  be  granted  for  the  removal 
of  any  person  becoming  chargeable  in  respect  of  relief 

VOL.   III.  2   Q  E.    &   Il« 
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1854.        made   necessary   by  sickness   or  accident,   unless    the 
The  Queen   justices  granting  the  warrant  shall  state  in  such  warrant 
Inhabhants  of  ^^*^  ^^^^  ^^  satisfied  that  the  sickness  or  accident  will 
BtTCKNELL.     produce  permanent  disability." 

In  the  present  case,  the  order  of  removal  negatives 
the  fact  of  the  paupers  "  having  become  chargeable"  "  in 
respect  of  relief  made  necessary  by  sickness  or  accident," 
and,  of  course,  contains  no  statement  <^  that  the  sickness 
or  accident  will  produce  permanent  disability."  The 
want  of  this  statement  being  one  of  the  grounds  of 
appeal,  the  appellants  proved  that  the  pauper,  who  was 
the  father  of  the  family  removed,  "had  been  afflicted 
with  incurable  blindness,  which  was  the  original  and 
continuing  cause  of  his  chargeability  since  the  month  of 
Auffust  1847." 

The  question  arises.  Whether  this  be  a  case  in  which 
the  pauper  is  to  be  considered  a  person  becoming 
chargeable  in  respect  of  relief  made  necessary  by  sick- 
ness ?  In  Reffina  v.  Priors  Hardtoich  (a)  Patteson  J.  says : 
•*The  object  of  this  enactment  was  to  protect  the  pauper: 
that  a  person  becoming  chargeable  by  a  merely  tempo* 
rary  sickness  should  not  be  removed."  And  the  Court 
held  that  an  order  of  removal  was  bad  for  omitting  this 
statement,  although  the  fact  of  sickness  was  never  brought 
before  the  removing  justices.  The  cause  of  chargeability 
being  a  fact  to  be  inquired  into  on  appeal,  we  are  to  say 
whether  in  this  case  the  proof  was  not  sufficient  that 
the  chargeability  did  arise  fh)m  sickness.  There  would 
probably  have  been  no  difficulty  in  coming  to  the  con- 
clusion that  the  sickness  would  produce  permanent 
disability :  and  we  do  not  understand  why  advantage  was 

(d)  12  Q.  B,  168. 
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not  taken  of  the  6  th  section  of  stat.  11  &  12  Vict  c.  31.  i854. 
by  having  the  order  of  removal  amended  at  the  Sessions  The  Queen 
by  supplying  the  omission.  But  we  are  called  upon  to  ,  ,  .  T  ^^ 
say  whether,  upon  the  evidence  at  the  Sessions,  the  Bucknell. 
objection  to  the  order  ought  to  have  been  sustained. 
And  we  are  of  opinion  that  incurable  blindness  is  sickness 
within  the  meaning  of  stat  9  &  10  Vict  c.  66.  *.  4.  It 
seems  impossible  to  give  any  definition  of  sickness  which 
will  not  include  blindness.  A  disease  which  is  incurable 
or  mortal  is  not  the  less  sickness.  Blindness  may  be 
incurable,  without  necessarily  producing  permanent 
disability  to  earn  a  livelihood;  and  a  man,  though 
incurably  blind,  might  be  oppressively  removed  contrary 
to  the  intentions  of  the  statute.  There  can  be  little  doubt 
that  in  this  case  the  bUndness  did  produce  permanent 
disability ;  but  the  order  does  not  say  so ;  and  therefore 
we  think  that  it  is  bad.  Consequently  the  order  of 
removal,  and  the  order  of  Sessions  confirming  it,  must 
be  quashed ;  and  it  becomes  unnecessary  to  consider  the 
validity  of  the  last  objection  of  the  appellants,  that  they 
were  shut  out  from  proving  that  the  pauper  had  a 
derivative  settlement  in  a  third  parish. 

Rule  absolute  for  quashing   order  of  justices 
and  order  of  sessions. 


2  Q  2 
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1854. 


^!S!S^k      "^^^  Queen  against  the  Inhabitants  of  the  Parish 

of  East  Stonehouse. 


.4pril29th. 


The  wife  and  /^N  appeal  to  the  Quarter    Sessions  for  Devonshire, 

private  marine  against  an  order  of  two  justices,  dated  29th  July 

had  resided 

fi?e  years  in  1853,  for  the  removal  of  Jane  Wamcy  the  wife  of  George 

Tbehasband  Warner   a  private  in  the  Royal  Marines,  then   absent 

sided.    The'  f^oni    her,   and    her    five    infant   children,    from     the 

absent  on  Her  Parish  of  East  Stonehouse  in  Devonshire  to  the   parish 

^^e'frife'  ^^  Clvarles   the  Martyr  in   the  borough   of  Plymouthj 

and  children  ^q  Sessions  quashed  the  order,  subject  to  the  following 

were  removed  *                                            ^                                      «-7 

to  the  parish  case. 

of  a    On 

appeal,  the  The  said  George  fFame,  the  husband  of  the  said  Jane 

amnions 

quashed  the  Wame  and  the  father  of  her  said  children,  enlisted  as  a 

to  a  case  private  in  the  Royal  Marines  in  September  184 1,  and  has, 

Sovcf facte,  ®v®^  since  that  time,  continued  in  Her  Majesty's  service 

SatSfirife*^  as  a  private  of  marines.     He  married  his  said  wife  in 

and  chUdren  December   1846,  at    Stonehouse,  where    his    wife   then 
were  irremove- 

•*>!«• .  resided,  and  where  she  has  ever  since  resided ;  and  her 

Held:  that  , 

the  wife  and  said  children  have   resided  there  with  her  since  their 

children  might  .       i  .    ,                   !•/«               •             o       i  . 

be  removed  respective  births.     At  different  times  after  his  marriage, 

ingsut.9&i0  and  down  to  21  ih  January  1848,  the  said  George  Wame, 

Stat,  n  &  12  still  being  a  marine,  was  quartered  in  barracks  in  Stone- 

^o^i  the'"  *^"'^-     F^^™  27^^  January  1848  to  31st  December  1851, 

husband,  if  ^j^^  g^^jj  George  Wdme  was  serving  on  board  the  guard 

not  have  been  ships  in  the  harbour  of  Plymouth,  and  out  of  the  parish 

removed  m  *                                               "^                                                 * 

consequence 

of  his  being  a 

marine ;  inasmuch  as  the  proviso  in  that  latter  statute  onl^  prohibits  the  removal  of  the  wife 

or  children  of  a  person  who  had  acquired  the  status  of  irrcmoveabilitj  under  stat.  9  &  10 

Vict,  c.  66. 
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ot  Stanehouse  ;  and,  during  that  time,  he  frequently  slept        1854. 
with  his  wife  in  Stonehatise.      The    Court  of  Quarter    The  Queen 
Sessions  were  of  opinion  that  the  paupers  were  respec-    inhabitants  of 
lively  irremoveable.  Stonkh"o8e. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that  the  said  paupers  were  irremoveable  at  the  time  of 
the  date  of  the  said  order,  the  same  is  to  be  and  remain 
quashed.  But,  if  the  said  Court  shall  be  of  opinion  that 
they  were  removeable,  the  same  is  to  be  and  stand 
confirmed. 

Rowe,  in  support  of  the  order  of  Sessions.  Stat  9  &  10 
VicL  e,  66.  s.  I.  enacts  that  no  person  shall  be  removed 
from  any  parish  in  which  such  person  shall  have  resided 
for  five  years  next  before  the  application  for  the  warrant. 
Had  the  enactment  stopped  there,  the  woman  in  the 
present  case  would  have  been  irremoveable:  but  the 
section  contains  a  proviso :  *^  that  whenever  any  person 
shall  have  a  wife  or  children  having  no  other  settlement 
than  his  or  her  own,  such  wife  and  children  shall  be 
removeable  whenever  he  or  she  is  removeable,  and  shall 
not  be  removeable  when  he  or  she  is  not  removeable." 
This  proviso  was  construed  as  meaning  that,  when  the 
husband,  if  present,  would  be  removeable,  but  was 
absent,  the  wife  and  children  might  be  removed; 
Eeffina  v.  St  Ebbes  (a).  Then  stat.  11  &  12  Vict 
c.  111.  recites  stat  9  &  10  Vict  c.  66.  s.  1.,  repeals 
the  proviso,  and  enacts,  instead  of  it :  **  that  whenever 
any  person  should  have  a  wife  or  children  having  no 
other  settlement  than  his  or  her  own,  such  wife  and 
children  should  be  removeable  from  any  parish  or  place 

(a)  12  Q.  //.  137, 


Sm!tEaiOC91l. 
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IHS4,  fro"*  which,  he  or  she  waolii  be  removeabic^  notwith- 
"^^^T~^  standing  any  pmviaiooa  of  the  ioiii  redteii  Act,  ami 
j^j^^'  should  not  be  removeahie  fironi  any  paridi  or  place  from 

^**r  which  he  or  she  would  not  be  removeahic  by  reasoa  of 
any  provision  in  the  said  recited  Act."'  The  husband 
here,  beins  a  marine,  coold  not  have  been  remuTed 
from  this  parish. 

Kardait,  oontnu  There  had  been  no  irremoveability 
acqoired  by  the  hnsband  omler  stat.  9  &  10  Vu:L  e.  66. ; 
tx  he  had  never  resided  in  the  parish  tor  five  years 
in  tL  The  proviaoy  being  on  an  enactment,  must  be 
coDatmed  with  reference  to  that  enactment ;  and,  that 
being  so,  irremoTeability  in  the  proviso  means  the  status 
of  irremoveability  from  a  particniar  place  or  parish, 
acquired  nnder  the  enactment.  It  is  true  that,  so  long 
as  the  husband  continues  in  the  Queen  s  service,  he 
cannot  be  removed  from  any  place ;  and  it  is  also  true 
that,  if  husband  and  wife  be  living  together,  yoo  may 
not  remove  the  wife  alone  so  as  to  break  the  consortium. 
Bat  that  objection  does  not  arise  here ;  as  the  hi^band 
ia  absent.  It  would  be  clear,  if  it  stood  on  the  proviso 
in  sUt.  8  &  9  VieL  e.  66.,  that  ^not  removeable^  meant 
having  acquired  the  status  under  the  Act:  but  the  Ian* 
gnage  of  the  amended  proviso  in  stat  11  &  12  VicU  c.  11 1. 
pats  it  beyond  all  doubt. 

Jxird  Camfbell  C.  J.  I  think  it  is  clear  that  the 
meaning  of  the  proviso  is,  that  the  wife  and  children 
shall  not  be  removeable  when  the  husband  has  acquired 
the  status  of  irremoveability  under  the  Act  Here  it 
can  in  no  sense  be  said  that  the  husband  would  not  be 
removeable  by  reason  of  any  provision  in  the  Act. 
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WiOHTMAN  J.     The  first  proviso  is  so  worded  as  to        i854. 

leave  it  open  to  doubt  whether  it  might  not  apply  to  The  Queen 

irremoveability  on  any  ground ;  but  the  proviso  in  the  ini,ai,J['^jg  ^^f 

second  Act  puts  an  end  to  all  doubt  (a\  „    East 

*^  ^  ^  Stonehouse. 

Order  of  Sessions  quashed. 

(a)   Erie  J.  and  Crompton  J.  were  on  this  morning  in  the  Court  of 
Criminal  Appeal. 


The  Queen  against  The  Trustees  and  Commis-  Saturday, 


sioners  of  the  South  Shields  Turnpike  Roads. 


April  29th. 


ON  appeal  against  an  order  of  three  lustices  of  the  A  turnpike 

peace  for  the  county  ox  Durham  for  the  payment  c.  xvil.ap- 

of  ISL  I5s.,  being  a  portion  of  a  rate  to  be  levied  in  turnpike  funds 

the  township  of  East  Bolton^  in  the  county  of  Durham,  pUce^tolhe 

for  the  repairs  of  the  South  Shields  turnpike  roads,  to  be  r3!"ndi!fter- 

wholly  expended  on  that  part  of  the  turnpike  within  the  "'"^'^^^  *f*^ 

said  township,  the  Sessions  quashed  the  order,  subject  to  »"tere8t  on  the 

moneTS  bor- 

a  case.     The  case  set  out  the  order  appealed  against;  rowed  on  the 

11.  ,  .      /.  rm  security  of  the 

but  nothing  turned  upon  its  form.     Ine  case  then  pro-  road.    The 
ceeded  to  state  that,  under  and  by  virtue  of  stat  7  G.  4.  the  passing  of 

Stat.  4  &  5 
Vict.  c.  59., 
applied  the  funds  in  paying  arrears  of  interest  on  the  borrowed  money,  accrued  due  in 
previous  years :  in  consequence,  the  funds  were  insufficient  to  repair  the  road.  Justices, 
at  a  special  session  for  the  highways,  made  an  order,  under  stat.  4  &  5  Fid.  c,  69.,  on  a 
parish  to  contribute  to  the  repair  of  the  part  of  the  turnpike  road  within  that  parish.  On 
appeal,  the  Sessions  quashed  the  order,  subject  to  a  case,  in  which  it  was  found  that,  if  the 
payment  of  arrears  of  interest  was  a  legal  appropriation  of  the  funds,  the  order  of  the 
justices  was  right,  but  otherwise  not. 

Held :  that  the  order  of  appropriation  in  the  local  Act  was  not  altered  by  stat.  4  &  5  Vict, 
c.  59. ;  and,  consequently,  that  the  payment  by  the  trustees  was  improper.  That  the  iusticcs 
had  discretionary  power  to  make  such  an  order,  if  expedient,  notwithstanding  that  the 
insufficiency  was  occasioned  by  the  misappropriation  of  the  funds ;  but  that  the  Quarter 
Sessions  exercised  a  sound  discretion  in  reviewing  their  decision,  and  quashing  the  crdcr 
under  the  circumstances. 
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e.  xvii.  (a),  certain  then  existing  highways  were  widened, 
altered  and  amended,  and  became  the  turnpike  roads 
known  by  the  name  of  the   '^  South  Shields   turnpike 
roads;"  the  cost  of  doing  which  and  obtaining  the  Act 
was  4,168/. ;  which  said  sum  was  subscribed  and  advanced 
for  the  purposes  of  the  said  Act,  and  borrowed  on  the 
credit  of  the  said  Act  and  of  the  tolls  to  be  levied  there- 
under.    Part  of  this  said  sum  of  4,i68i  has  been  repaid 
out  of  tolls,  leaving  due  in  the  year  1842  the  principal 
sum  of  3,300/.,  which  is  still  due  and  owing  to  those  who 
so  advanced  it,  or  their  assigns.     Interest  was  paid  on 
the  said  principal  sum  of  3,300/.,  at  the  rate  of  42.  per 
cent.,  from  the  year  1847  to  1850.  In  1846,  3/.  per  cent, 
was  paid.   For  five  years  prior  to  1846  no  interest  what- 
ever was  paid.     In  1840  and  the  four  previous  years  3/. 
per  cent,  interest  was  paid.     In  1835  no  interest  was 
paid.     In  1834  and  1833,  3/.  per  cent  was  paid.     Prior 
to  1833  no  interest  was  paid.     So  that,  during  the  time 
since  the  passing  of  the  Act,  an  arrear  of  interest  became 
due  to  the  creditors,  which  in  October  1852,  and  at  the 
time  of  making  the  order  above  set  out,  amounted  to 
2,308/.     During  each  of  the  years  1851  and  1852,  the 
trustees  paid  to  the  creditors  of  the  road  interest  on  the 
said  sum  of  3,300/.  at  51.  per  cent.,  which  amounted  to 
the  sum  of  1 65/.     They  also  paid  to  them  a  further  sum 
of  165L  in  each  of  the  said  years,  in  reduction  of  the 
arrears  of  interest,  due   as    before  stated,  which  was 
entered  in  the  statement  filed  with  the  clerk   of  the 


/a)  Local  and  persoDal,  pablic :  **  For  making  and  maintaining  a  toni- 
pike  road  from  South  ShieltU  to  White  Mere  Pool,  and  from  thence  to  join 
the  Durham  and  Newcastle  turnpike  road  at  Vipo  Lane,  with  a  branch 
from  Jarrow  Slake  to  East  Boldou^  all  in  the  county  of  Durham,** 
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peace,  in  pursuance  of  the  statute  in  that  behalf  made,  1854. 
as  "  Sinking  fund  applicable  to  the  payment  of  arrears  The  Qoeen 
of  interest,"  as  by  reference  to  the  said  statement  (a  copy 
of  which  forms  part  of  this  case)  will  appear  (a) :  but  in 
fact  there  was  no  sinking  fund  for  the  payment  of  the 
principal ;  nor  was  any  sum  set  apart  for  or  applied  to 
that  purpose. 

The  counsel  for  the  appellants  drew  the  attention  of 
the  Bench  to  sect.  4  of  stat  13  &  14  Vict.  c.  79. 

The  Sessions  quashed  the  order  and  found:  That  the 
funds  would  have  been  suflScient  for  the  payment  of 
annual  interest,  for  the  repairs  of  the  road,  and  other 
current  expenses,  if  a  sum  had  not  been  applied  towards 
payment  of  arrears  of  interest.  That,  if  the  trustees  of 
the  road  had  not  by  law  the  power  to  apply  the  sum 
aforesaid  to  the  payment  of  arrears  of  interest,  the 
justices  were  wrong  in  making  the  order.  If  the  trustees 
had  the  power  by  law  of  so  applying  the  said  sum,  then 
that  the  justices  were  right  in  making  the  said  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  trustees  of  the  road  had  not  the  power  by  law 
to  make  the  payments  aforesaid,  the  order  of  Sessions  is 
to  be  confirmed.  If  the  Court  of  Queen's  Bench  should 
be  of  opinion  that  the  trustees  had  such  power,  then  the 
order  of  Sessions  is  to  be  quashed  and  the  original  order 
of  justices  is  to  be  confirmed. 

A  copy  of  Stat.  7  G.  4.  c.  xvii.  accompanied  the  case. 
The  only  part  which  it  is  necessary  to  state  is  sect  17, 
which  enacts  that  the  moneys  raised  under  that  Act 
shall  be  applied  to  making  the  roads ;  "  and  the  remainder 
(if  any)  of  all  such  moneys,  and  all  moneys  which  shall 

(a)  Nothing  turned  upon  the  statement,  the  material  part  of  which 
appeared  in  the  body  of  the  case. 
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1854.  arise  or  be  received  from  the  tolls  by  this  Act  granted  or 
The  QcjEEN  o^Jierwise,  shall  from  time  to  time  be  applied  in  amend- 
ing and  keeping  in  repair  the  roads  to  be  made  turnpike 
by  virtue  of  this  Act,  and  the  toll  gates  and  toll  houses 
and  in  otherwise  putting  this  act  into  execution,  and 
then  in  keeping  down  the  interest  of  the  principal 
monies  subscribed  or  advanced,  or  to  be  subscribed  and 
advanced  for  the  purposes  of  this  Act,  and  which  may 
be  borrowed  on  the  credit  thereof;  and  lastly,  in  repay- 
ing such  principal  moneys,  and  all  moneys  which  shall 
be  borrowed  for  the  purposes  of  this  Act,  or  on  the  credit 
thereof." 

The  case  was  now  argued  (a). 


A.  F.  O.  Ltddell  and  J.  R.  Davison^  in  support  of  the 
order  of  Sessions.  Stat.  7  G.  4.  c.  xvii.  s.  1 7.  clearly 
makes  the  repairs  of  the  roads  a  purpose  which  is  to  take 
priority  of  the  payment  of  interest,  either  annual  or  in 
arrear.  But  it  will  be  said  that  stat.  4  &  5  Vict  c.  59.  s.  I. 
has  the  effect  of  altering  the  order  of  appropriation ;  and 
Regina  v.  White  (i)  will  be  relied  on  as  a  decision  that 
such  is  the  construction  of  the  Act.  That  case  was  de- 
cided on  Stat.  2  &  3  Vict.  c.  81.  ^.  1.,  which  was  the  same 
as  Stat  4  &  5  Vict  c.  59.  s.  1.  (c).     But  the  decision  is, 

(ja)  Before  Lord  CampbeU  C.  J.,  ErU  and  Crompton  Js.  Wightman  J. 
had  gone  to  Chambers. 

{h)  4Q.  B.  101. 

(c)  Stot  4  &  6  Vict,  e.  59.  has  been  prolonged  by  successive  annual 
Acts,  of  which  the  last  is  sUt  16  &  17  Vict.  c.  135.,  and  is  still  in  force. 
The  first  section  is  as  follows.  **  Whereas  an  Act  was  passed,*'  5  &  6 
W.  4.  c.  60.,  "  whereby  divers  statutes  passed  in  the  reign  of  his  late 
Migesty  king  George  the  third,  relating  to  the  performance  of  statute 
duty,  were  repealed,  and  statute  duty  was  thereby  altogether  abolished  ; 
And  whereas  the  revenues  of  some  turnpike  roads  are  so  unequal  to 
the  charge  and  maintenance  of  such   roads,  after  paying  the   interest 
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only,  that  the  justices  have  power,  when  the  funds  are        1354. 
insufficient,  to  make  such  an  order  if  they  think  it  neces-    xho  Queen' 
sary  or  expedient,  even  though  the  insufficiency  of  the     ^    t       f 
trust  fund  may  have  arisen  from  a  misapplication  of  the 
funds  by  the  trustees.     But  the  Sessions  on  appeal  may 
quash  the  order  if  they  think  it  not  expedient  to  make 
one:  and  in  the  present  case  the  Sessions  find  thats  if  this 
was  a  misappropriation  of  the  funds,  it  was  not  expedient 
to  make  this  order.     Stat.  4  &  5  Fict  c.  59.  recites  that 
the  revenues  of  some  turnpike  roads  are   **  unequal  to 
the  charge  and  maintenance  of  such  roads,  after  paying 
the  interest  and  principal  of  the  sums  due  upon  mort- 
gage of  the  tolls   thereof."     It  may  be  that  in  many 


and  principal  of  the  sums  due  upon  mortgage  of  the  tolls  thereof,  when 
deprived  of  the  aid h eretofore  derived  from  statute  duty,  that  it  is 
necessary  that  some  additional  provision  be  made  for  such  roads,  for  a 
limited  period"  &c  ••  Be  it  therefore  enacted**  •*  that  it  shall  be  lawful  for 
the  justices  at  any  special  sessions  for  the  highways  holden  after  the  paasmg 
of  this  Act,  upon  information  exhibited  before  them  by  the  clerk  or 
treasurer  of  any  turnpike  trust  that  the  funds  of  the  said  trust  are 
insufficient  for  the  repairs  of  the  turnpike  roads  within  any  parish,  notice 
in  writing  of  such  mtended  information  having  been  previously  given 
on  the  part  of  such  clerk  or  treasurer  to  the  parish  surveyor  twenty 
one  days  at  least  before  such  special  sessions,  to  examine  the  state  of 
the  revenues  and  debts  of  such  turnpike  trusts,  and  to  inquire  into  the 
state  and  condition  of  the  repairs  of  the  roads  within  the  same,  and  also 
to  ascertain  the  length  of  the  roads,  including  turnpike  roads,  within  such 
parish,  and  how  much  of  such  road  is  turnpike  road,  and  if  after  such 
examination  it  shall  appear  to  the  said  justices  necessary  or  expedient,  for 
the  purposes  of  any  turnpike  road,  so  to  do,  then  to  adjudge  and  order 
what  portion,  if  any,  of  the  rate  or  assessment  levied  or  to  be  levied  by 
virtue  of  the  said  recited  Act  shall  be  paid  by  the  said  parish  surveyor, 
and  at  what  time  or  times,  to  the  said  commissioners  or  trustees,  or  to  their 
treasurer  or  other  officers  appointed  by  them  on  that  behalf,  such  money 
to  be  wholly  laid  out  in  the  actual  repairs  of  such  part  of  such  turnpike 
road  as  lies  within  the  parish  from  which  it  was  received.** 

Sect.  3  gives  an  appeal   to   Quarter  Sessions.      Sect.   4  enacts  that 
"  parish"  hhail  be  taken  to  mean  (inter  alia)  *'  township.** 
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local  Acts  the  payment  of  principal  and  interest  is  to 
take  priority  of  the  repairs:  but  this  recital  cannot  have 
the  effect  of  enacting  that  in  all  turnpike  trusts  the  order 
of  appropriation  shall  be  such  as  is  recited^  and  that  all 
statutes  to  the  contrary  shall  be  repealed.  There  are  no 
words  in  the  enacting  part  of  stat.  4  &  5  Vict  c,  59.  to 
indicate  such  an  intention.  In  Regina  v.  White  {a) 
Lord  Denman  does,  it  is  true,  throw  oiit  a  suggestion 
that  the  order  of  appropriation  might  be  changed;  but 
the  decision  is  pointedly  confined  to  the  power  of  the 
justices  to  make  the  order  under  the  circumstances  in 
that  case.  And  there  the  interest  paid  was  the  annual 
interest  accruing  in  that  year,  not  arrears  of  interest  as 
here.  Slat  13  &  14  Vict.  c.  79.  s.  4,,  which  may  be 
looked  upon  as  an  exposition  of  the  policy  of  the  Legis- 
lature, enacts  that  a  sinking  fund  shall  be  set  aside,  after 
payment  of  interest  and  "  all  other  annual  liabilities ;" 
not  after  payment  of  arrears.  The  justices  in  petty 
Sessions  had  in  this  case  power  to  make  an  order,  though 
the  insufficiency  of  the  funds  arises  from  a  misapplication 
on  the  part  of  the  trustees:  but  that  power  is  to  be  exer- 
cised only  when  it  is  expedient,  and  subject  to  an  appeal 
to  the  Sessions,  who  have  decided  that  it  is  not  expedient. 


Huffh  mn  and  W.  S.  Grey,  contra.  Reffina  v,  White  (a) 
is  .directly  in  point.  The  Court  there  must  have  held 
that  the  funds  were  properly  applied;  otherwise  the 
justices  would  not  have  had  power  to  make  the  order. 
[JSrleJ.  Is  that  so  ?  The  township  at  common  law  was 
liable  to  be  indicted  if  the  turnpike  road  was  out  of  repair, 
though  that  arose  fix)m  the  neglect  of  their  duty  by  the 


(a)  4  Q.  B.  101. 
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trustees.  Is  there  any  authority  for  saying  the  township 
is  not  liable  under  the  same  circumstances  to  the  statu- 
table remedy  by  this  order?]  If  the  funds  have  not  been 
properly  applied,  they  remain  in  point  of  law  in  the 
hands  of  the  trustees,  who  cannot  discharge  themselves 
by  shewing  the  unauthorized  payments ;  and  therefore 
the  funds  are  not  insufficient.  And  at  all  events  the 
reasoning  in  Regina  v.  White  (a)  is  that  the  appropriation 
is  altered.  Stat  13  &  14  Vict  c.  79.  s.  4.  does  not 
justify  the  inference  attempted  to  be  drawn  from  it. 
The  arrears  of  interest  are  interest  as  much  as  the  annual 
interest. 

Cur.  adv.  vult 
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Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {May  5th),  delivered  the  judgment  of  the  Court. 

In  this  case  we  answer  the  question  referred  to  us  by 
the  Sessions,  Whether  the  trustees  had  by  law  the  power 
to  apply  their  funds  in  payment  of  arrears  of  interest, 
left  in  former  years,  before  the  necessary  repairs  of  the 
road  were  paid  for,  in  the  negative,  and  affirm  the  order 
of  Sessions.  Under  the  local  Act  the  duty  of  the  trustees 
was  to  apply  their  funds  for  repairs  before  they  paid  any 
interest;  and  it  is  to  be  seen  whether  that  duty  has  been 
altered  by  any  subsequent  statute.  Stat.  4  &  5  Vict 
c,  59.,  giving  justices  a  discretional  power  to  make  an 
order  on  townships  for  payments  to  trustees  of  turn- 
pikes, where  their  funds  are  found  insufficient  for  the 
repairs,  (under  which  statute  the  order  appealed  against 
was  made)  does  not  alter  the  duty  of  the  trustees,  nor 
give  them  a  right  to  apply  their  funds  otherwise  than  as 


(a)  4  Q.  B.  101. 
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directed  by  their  local  Act  In  case  tbey  do  applj  their 
funds  in  a  different  manner,  the  justices  have  a  discretion 
to  order  payment  from  the  townships,  if  they  choose  to 
exercise  it:  and  that  is  the  effect  of  the  decision  in 
Regina  v.  White  (a\  where  the  question  reserved  by  the 
Sessions  was,  whether  the  justices  had  power  to  make 
the  order  on  the  townships,  where  the  funds,  according 
to  the  local  Act,  should  have  been  applied  first  to  repairs 
and  then  to  interest,  and  they  were  applied  to  interest 
first.  The  Court  does  not  decide  that  the  local  Acts  are 
repealed  as  to  the  order  of  applying  the  funds :  on  the 
contrary,  we  understand  them  to  suggest  that  the  justices 
would  have  exercised  a  sound  discretion  if  they  had 
refused  to  make  an  order  unless  the  funds  were  applied 
according  to  the  local  Act ;  but,  if  they  chose  in  their 
discretion  to  make  the  order  on  the  township,  this  Court 
could  not  say  that  they  had  no  power  to  do  so. 

Since  the  decision  of  that  case,  stat.  13  &  14  Vict 
c.  79.  8.  4.  has  made  a  new  appropriation  of  the  funds 
of  turnpike  trustees,  by  directing  5L  per  cent  on  the 
amount  of  their  debt,  due  before  the  passing  of  stat. 
12  &  13  Vict  c.  87.,  to  be  set  apart  as  a  sinking  fund, 
after  the  payment  of  the  interest  on  any  moneys  owing 
on  account  of  the  tolls,  and  all  other  annual  liabilities. 
If  the  intecest  mentioned  in  this  appropriation  has  a 
priority  over  repairs,  we  are  clearly  of  opinion  that  it  is 
the  interest  of  the  current  year  only  that  is  so  affected ; 
for  it  is  interest  that  is  classed  with  other  annual  liabi- 
lities. The  arrears  of  interest,  left  unpaid  in  past  years, 
are  classed  with  the  old  debt,  and  to  be  paid  out  of  the 
sinking  fund,  or  as  the  creditor  may  find  his  remedy. 


(a)  4  Q   B.  101. 
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The  trustees  have  no  right,  under  this  statute,  to  apply        1854. 
their  funds  to  former  arrears  of  interest,  instead  of  repairs.    The  Queen 
according  to  their  local  Act.     And  we  concur  with  the 
Sessions  in  thinking  that  it  was  not  necessary,  or  expe- 
dient, to  cast  on  the  present  occupiers  in  the  townships 
the  burden  of  those  arrears  of  former  years. 

Order  of  Sessions  affirmed. 
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In  the  matter  of  George  Bailey. 
In  the  matter  of  John  Collier. 


Mondttfff 
Ma^  Ist. 


/^^MALLEYy  in  last  Term,  had  obtained  a  rule  Nisi  The  return 

for  a  habeas  corpus  ad  subjiciendum  to  bring  up  corpus  ad 

the  body  of  Creorge  Bailey ^  a  prisoner  in  the  House  of  J^  bling'up'iJ., 

Correction  of  Usk  in  Monmouthshire^  and  a  similar  rule  ^aw  of'^'s 

in  the  matter  of  John  Collier^  also  a  prisoner  in  the  same  d®*®"**^^. » 

'  *^  warrant  bv  a 

place.     On  the  last  day  of  last  Term  it  was,  by  consent,  j«9^»ce»  ^oic** 

^  '^  ^     J  ^  recited,  id  the 

ordered  that  cause  should  be  shewn  before  Erie  J.  at  p^t  ten»e, 

.  that  "^.was" 

Chambers  during  the  Vacation,  and  that  what  the  this  day**  con- 
victed before 
me**  of  an 
offence  against  stat.  4  G.  4.  c.  34.,  **  and  I»  the  same  justice,  adjudged  "  that  B.  should  be 
committed  for  two  months  with  hard  labour ;  and  the  warrant  then,  in  the  present  tense, 
commanded  the  constables  to  take  and  the  gaoler  to  receive  B,  The  warrant  did  not  set 
forth  the  evidence,  nor  sUtc  that  it  was  taken  in  the  prisoner's  presence,  or  on  oath. 

Held  that,  under  stat.  4  G.  4.  c.  34.,  the  conviction  and  warrant  might  be  in  one  instru- 
ment, but  might  also  be  separate ;  that  the  instrument  in  the  present  case  was  not  a  con- 
viction, but  a  warrant  founocd  on  a  previous  conviction  ;  and  was  therefore  good  in  form. 

Affidavits  were  used  shewing  the  evidence  before  the  justice. 

Held  :  that  it  was  open  to  the  prisoner  to  shew,  by  affidavit,  that  there  was  no  evidence 
from  which  the  justice  might  reasonably  draw  an  inference  that  the  relation  of  master 
and  servant  existed  between  prisoner  and  his  employer,  as  that  would  shew  that  the 
justice  had  no  jurisdiction. 

In  the  present  case  the  affidavits  shewed  only  that  there  was  evidence  both  ways :  and  the 
prisoner  was  remanded. 
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18.34.  learned  Judge  should  direct  should  have  the  same  effect 
Bailey's  as  if  done  by  the  Court  at  that  time.  At  Chambers,  affida- 
vits were  used  on  both  rules.  Among  them  was  one  by  the 
prisoner  George  Bailey y  who  stated  that  he  was  committed 
for  two  months,  by  a  justice  of  the  peace,  charged  by 
one  George  William  Hutchinson  with  having  absented 
himself  from  the  work  of  Messrs.  Marshall^  Co.,  his  em- 
ployers. And  he  deposed  :  "  that  it  was  agreed,  between 
his  said  employers  and  himself  and  fellow  workmen, 
that  the  rules  of  his  said  employers'  colliery  should  be 
the  same  as  in  Messrs.  Prothero's  colliery,  namely,  to  be 
paid  by  the  ton  monthly  pays,  and  a  month's  notice  on 
leaving  or  being  discharged ;  but  that  the  price  per  ton 
should  arise  or  fall  with  the  price  in  Messrs.  Prothero's 
works,  without  notice.  And  deponent  further  saith 
that,  in  the  month  of  October  last,  he  was  working  on 
the  said  contract,  and  that  on  the  first  day  of  December 
last  the  price  did  rise  in  the  works  of  the  Messrs. 
Prothero^s.  And  deponent  further  saith  that  a  rise  in 
price  was  then  requested  by  the  colliers  of  his  employers' 
said  colliery  according  to  the  said  agreement,  which  was 
refused;  and,  upon  this  refusal,  the  deponent  and  the 
rest  of  the  colliers  ceased  working:  and  this  is  the 
misconduct  alleged  against  this  deponent,  and  for  which 
he  is  now  undergoing  separate  confinement  and  hard 
labour."  "That  deponent  is  not  bound  under  the  said 
contract  to  any  hours  of  working;  nor  is  he  bound 
to  cut  any  quantity  of  coal:  that  the  employment 
in  the  said  colliery  depends  on  the  demand  for  coal : 
that  there  is  not  always  full  employment :  that  depo- 
nent is  only  paid  by  the  ton  of  coal:  that  no  allowance 
is  made  for  loss  of  time  when  trade  is  slack  or  the 
works  stopped  by  accident."     The  affidavit  then  pro- 
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ceeded  to  enter  into  details  of  matters  not  relevant  to        |854. 
the  questions  now  discussed  in  Court  Bailey's 

Collier  made  an  affidavit  precisely  similar  to  that  of 
Bailey^  except  that  it  stated,  in  addition,  that  "  this 
deponent  had  a  son  working  with  him  on  the  said  con- 
tract, and  who  is  employed  and  paid  by  this  deponent, 
and  not  by  his  said  employers." 

In  opposition,  the  aflSdavit  of  George  William  Hutching' 
son  (sworn  in  Bailey's  case)  was  used.  lie,  by  it,  deposed 
that  he  was  the  agent  of  Messrs.  Marshall  8f  Co.,  and  that 
he  appeared  before  the  magistrate  to  support  the  chaige 
of  misconduct  against  George  Bailey,  '*  who  is  a  man  in 
the  employ  of  the  said  Messrs.  Marshall  8f  Co.,  as  a  col- 
lier ;  that  he  then  proved  the  custom  of  the  work  and 
the  particular  contract  between  him  and  his  employers; 
and  that  he  also  proved  the  breach  of  the  said  contract 
by  the  said  George  Bailey.^  After  several  statements 
not  bearing  on  the  questions  now  discussed  in  Court, 
the  affidavit  added:  ^Uhat  the  said  contract  between 
the  said  George  Bailey  and  his  said  employers,  Messrs. 
Marshall  8f  Co.,  was,  that  he,  the  said  George  Bailey, 
should  serve  his  said  employers  as  a  collier,  until  a 
month's  notice  should  be  given,  either  by  himself,  the 
said  George  Bailey,  or  his  employers.  And  that  the 
contract  between  the  prisoner  and  his  employers,  as  to 
wages,  was,  that  the  price  was  to  be  one  shilling  and  ten- 
pence  per  ton  of  coal  cut,  and  was  to  rise  or  fall  with  the 
generality  or  line  of  collieries  in  the  district ;  and  that  no 
allusion  whatever  was  made  to  the  colliery  of  the  Messrs. 
Prothero ;  but  that  the  price  was  not  to  afiect  the  month's 
notice :  and  that  the  said  contract  was  for  the  said  George 
Bailey  to  serve  his  employers,  the  said  Messrs.  Marshall 
Sf  Co.,  exclusively.  And  that,  by  the  terms  of  the  said 
VOL.  ni.  2  R  E.  &  B. 
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1854.  contract,  the  said  George  Bailey  could  not  work  for  any 
Bailey's  Other  person  during  his  said  service,  and  until  the  expira- 
tion of  his  month's  notice.  And  this  deponent  further 
saith  that,  at  the  time  the  said  George  Bailey  was  brought 
before  the  said  justice,  the  prices  for  cutting  coal  had 
not  risen  generally.  And  this  deponent  further  saith 
that  the  said  contract  between  the  said  George  Bailey 
and  his  said  employers,  the  said  Messrs.  Marshall  8f  Co.y 
was  that,  if  trade  was  slack,  or  works  stopped  by  accident, 
the  said  Messrs.  Marshall  8f  Co.  would  consider  them- 
selves, by  the  said  contract,  compelled,  either  to  provide 
the  said  George  Bailey^  and  the  other  colliers  employed 
at  their  said  colliery,  with  work,  or  pay  them  reasonable 
wages.  And  this  deponent  further  saith  that  the  said 
George  Bailey  entered  upon  his  said  service  with  the 
said  Messrs.  Marshall  according  to  the  terms  of  the  said 
contract.*'   In  Collier's  case  he  made  a  similar  affidavit. 

At  Chambers,  before  Erie  J.,  the  principal  question 
raised  was,  whether  the  contract  between  the  prisoner 
and  Messrs.  Marshall  8f  Co.  was  such  that  the  conduct  of 
the  prisoner  could  be  considered  a  breach  of  it  The 
learned  Judge  thought  the  question  one  of  importance 
and  difficulty.  He  ordered  that  the  rule  should  be  abso- 
lute for  a  writ  to  issue,  and,  by  consent,  that  the  prisoner 
should  in  the  mean  time  be  discharged  out  of  custody, 
on  entering  into  recognizances  to  appear,  if  called  upon, 

at  the  return  of  the  writ. 

The  returns  of  the  gaoler  to  the  two  writs  set  out  as 

the  ground  on  which  he  had  detained  the  prisoners  the 

warrants  of  commitment.     The  material  part  of  that  in 

Bailey^s  case  was  as  follows. 

"To  the  constable  of  &c.,  "and  to  the  keeper  of 

&c.  "Whereas,  on"  &c.,  "at"  &c.,  ''George  Hmam 
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Hutchmson^  of"   &c.,    "agent    to  John  Marshall  and        1854. 
others,  of"  &c.,  "trading  as  Messrs.  Marshall  %  Co.,      Bailey's 
coke  and  colliery  proprietors,    personally  came  before 
G.  U.y  Esquire,  a  Justice  "  &c.,   "  and  then  and  there 
made  information  and  complaint  upon  oath  before  me 
the  said  Justice,  that  George  Bailey y  of"  &c.,  "  collier, 
did,  on"&c.,  "at"  &c.,  "contract  with  the  said  John 
Marshall  and  others,  to  serve  the  said  John  Marshall  and 
others,  in  the  capacity  and  employment  of  a  collier,  for 
the  term  of  one  month,  and  so  on  from  month  to  month, 
determinable  nevertheless  on  either  of  the  said  parties 
giving  to  the  other  one  month's  previous  notice  of  their 
intention  to  determine  the  said  contract,  at  and  for  the 
wages  of  one  shilling  and  ten  pence  per  ton  for  cutting 
coal :  and  that  the  said  George  Bailey  did,  afterwards, 
to  wit  on"  &c.,  "at'*  &c.,    " enter  into  his  said  service 
according  to  the  said  contract:  and  thai  the  said  George 
Bailey^  afterwards  and  before  the  term  of  his  said  con- 
tract was  completed,  to  wit  on  "  &c.,  "  at "  &c,  "  was, 
in  the  execution  of  the  said  contract  and  otherwise  res- 
pecting the  same,  guilty  of  a  certain  misconduct  and 
misdemeanor,  in  this,  to  wit,  that  he,  the  said  George 
Bailey^  did  then  and  there,  and  before  the  term  of  his 
said  contract  was  completed,  unlawfully  absent  himself 
from  his  said  service  without  the  consent  of  his  said 
masters,  and  without  any  lawful  excuse,  contrary  to  the 
form  of  the  statute  in  that  case  made  and  provided :  and 
that   the   place  where   the  said    George  Bailey  was  so 
employed    under  the    said  contract  is  within  the  said 
county   of  Monmouth:    And  whereas  the   said  George 
Bailey  was,  this  lOth  day  of  December  a.d.  1853,  at  the 
parish  of  Bedwelty  in  the  same  county,  duly  convicted 
before  me,  the  undersigned  G.  H.^  one  of  Her  Majesty's 

2  R  2 
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1854.  Justices  of  the  Peace  in  and  for  the  said  county  of 
Bailey's  Monmouth^  of  the  said  offence  so  charged  upon  him  in 
and  by  the  said  information  as  aforesaid ;  and  I,  the  same 
Justice,  adjudged  that  the  said  George  Bailey,  for  his 
said  offence,  should  be  committed  to  the  said  House  of 
Correction  at  Usk  aforesaid,  in  the  said  county  of 
Monmouth,  there  to  remain  and  be  held  to  hard  labour 
for  the  term  of  two  calendar  months,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided : 
These  are  therefore  to  command  you,  the  said  constable, 
forthwith  to  take  the  said  George  Bailey,  and  him  safely 
to  convey  to  the  said  House  of  Correction  at  Usk  afore- 
said, and  there  to  deliver  him  to  the  keeper  thereof^ 
together  with  this  precept :  and  you  the  said  keeper  are 
hereby  commanded  to  receive  the  said  George  Bailey 
into  your  custody  in  the  said  House  of  Correction, 
there  to  remain  and  to  be  kept  to  hard  labour  for  the 
term  of  two  calendar  months.  And  for  your  so  doing 
this  shall  be  your  sufficient  warrant  Given  under  my 
hand  and  seal "  &c. 

The  return  in  CoUier^s  case  set  out  a  precisely 
similar  warrant  The  returns  respectively  then  pro- 
ceeded to  excuse  the  keeper  from  bringing  up  the 
body  as  commanded  by  the  Court,  by  shewing  that 
the  prisoner  had  been  discharged  on  his  own  recog- 
nizances, in  obedience  to  the  rule  of  Court  drawn  up 
pursuant  to  the  order  of  Erie  J.  The  returns  having 
been  now  read  in  Court, 

Smythies  moved  for  the  discharge  of  both  prisoners. 
There  are  objections  to  the  warrant,  in  each  case,  ap- 
parent on  it;  and,  also,  there  is  an  objection  going  to  the 
root  of  the  whole  matter,  namely  that  there  was  no  such 
contract   between  the  prisoners  and  Messrs.  Marshall 
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Sf  Co.  as  to  give  rise  to  the  relation  of   master   and  1854. 

servant^  and  so  give  the  justices  jurisdiction;   and  no  Bailby's 
breach  of  the  contract,  such  as  it  was.     To  raise  this         ^•^ 
last  objection  recourse  must  be  had  to  the  affidavits. 

J.  W.  HuddUstotiy  for  the  committing  magistrate, 
objected  to  the  use  of  the  affidavits.  He  stated  that 
there  was  reason  to  believe  that,  if  the  conviction 
were  quashed,  an  action  would  be  commenced  against 
bis  client;  and,  that  being  so,  he  could  not  on  his 
behalf  waive  any  objection:  but  he  offered  to  waive 
all  technical  points,  and  discuss  the  question  solely 
on  the  merits,  if  an  undertaking  to  bring  no  action 
were  given. 

Smythies.  It  is  proposed  to  use  the  affidavits,  not  for 
the  purpose  of  contradicting  the  return,  but  to  shew  that 
the  justice  who  made  the  warrant  had  no  jurisdiction. 
It  appears  from  the  affidavits  that  this  was  not  a  contract 
of  service  at  all :  the  employers  were  not  bound  to  find 
work ;  the  prisoner  was  at  liberty  to  work  or  not  as  he 
pleased ;  all  that  is  agreed  on  is  that,  if  the  prisoner, 
either  by  himself  or  his  agents,  cut  coal,  much  or  little, 
he  is  to  be  paid  a  price  for  it;  and  that  the  prisoner 
shall  not  cut  coal  for  any  one  else  during  the  time  this 
agreement  was  not  determined.  There  was  no  con8i-> 
deration  for  the  contract  so  as  to  make  it  binding ;  and, 
supposing  that  it  was  binding,  there  was  no  breach. 

J,  W.  HuddUston,  If  the  undertaking  not  to  bring 
nn  action  is  given,  the  justice  will  consent  to  have 
these  points  raised,  and  the  Court  will  decide  whether 
the  conclusions  the  justice  drew  from  the  evidence 
were  right  or  not.      But,  at   present,  the  question  is 
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1854.  ^ot  whether  the  justice  was  right,  but  whether  he  had 
BaileyT"  jurisdiction  ;  for,  if  he  had,  his  finding  is  conclusive. 
^^*^'  [Lord  Campbell  C.  J.  As  at  present  advised,  I  think 
that  the  prisoner  may  use  affidavits  to  shew  that  there 
was  no  evidence  before  the  justice  from  which  he  could 
reasonably  infer  that  there  was  a  contract  creating  the 
relation  of  master  and  ser\'ant,  as  that  would  shew 
that  there  was  no  jurisdiction  in  the  justice.  But, 
if  there  was  such  evidence,  it  is  immaterial  to  shew 
that  there  was  other  evidence  from  which  the  justice 
might  have  inferred  the  contrary ;  for  that  would  only 
go  to  shew  that  the  finding  of  the  justice  on  a  matter 
within  his  jurisdiction  was  wrong.] 

The  affidavits  used  at  Chambers  were  then  referred 
to:  it  did  not  appear  by  them  explicitly  what  evi- 
dence was  given  before  the  justice;  but  the  argument 
proceeded  on  the  assumption  that  the  affidavits  of  the 
prisoner  and  of  HtUchinsany  before  stated,  contained  the 
facts  brought  before  the  justice. 

Smythies.  The  evidence  shews  that  there  was  Ho 
contract  for  service  at  all.  The  colliers  are  left  free  to 
do  as  much  or  as  little  as  they  please ;  it  is  thought  that 
the  obligation  not  to  work  for  any  one  else  will  be  a 
sufficient  inducement  to  make  them  work.  [Lord  Camp^ 
bell  C.  J.  There  may  very  well  be  a  contract,  such  as 
you  suggest,  not  amounting  to  an  engagement  on  the 
part  of  the  employed  to  work.  I  may  contract  with  a 
fisherman  that  I  will  buy  all  the  fish  he  catches  at  a 
regulated  price,  he  being  free  to  fish  or  not  if  he  pleases. 
But  I  may  also  contract  with  a  fisherman  that  he  shall 
fish  for  me  every  day  as  my  fisherman,  his  remuneration 
being  regulated  by  the  quantity  of  fish  he  may  catch. 
Is  it  possible  to  say  that  there  was  no  evidence  justifying 
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the  justice  in  thinking  the  prisoner's  contract  of  this  1854. 
latter  kind?]  At  least  there  was  no  consideration  for  bailey's 
the  contract  The  employers  were  not  bound  to  find 
work  for  the  prisoner;  WiUiamsan  v.  Taylor  (a).  It 
would  have  been  a  very  improvident  bargain  if  they 
had  contracted  to  do  so;  for  their  colliery  might  bq 
stop{)cd  by  a  flood,  or  some  other  accident  over  which 
they  had  no  controul.  [I-iord  Campbell  C.  J.  It  may 
very  well  be  that  they  did  not  contract  to  keep  their 
colliery  open,  and  yet  that  if,  the  colliery  being  open, 
they  excluded  the  prisoner  they  would  have  broken  their 
contract.  If  they  agreed  to  keep  up  the  relation  of 
employers  and  employed,  it  would  be  a  breach  if  they 
renounced  it ;  and  such  an  agreement  would  be  ample 
consideration.  And  it  may  be  that  the  other  party  did 
not  bind  iiimself  to  work  every  day,  so  that  it  would  be 
no  breach  of  his  engagement  if  be  took  an  occasional 
holiday,  yet,  if  he  engaged  to  continue  the  relation  of 
employer  and  employed,  it  would  be  a  breach  of  his 
engagement  to  renounce  it  by  entering  upon  a  strike. 
Huddleston  referred  to  that  part  of  the  afiidavit  of 
Hutchinson  in  which  it  was  stated  that  the  employers 
considered  themselves  bound  either  to  provide  the  men 
with  work  or  pay  them  wages.  Crompton  J.  Regina  v. 
Welch  {b)  and  PUkmgton  v.  ScoU  (c)  go  far  to  shew  that 
the  employers  were  so  bound.  But,  in  the  mode  in 
which  the  point  is  raised,  the  only  question  is  whether 
the  prisoner  can  shew  affirmatively  that  the  contract 
was  such  that  the  justice  had  not  jurisdiction.]  In 
Regina  v.  Welch  (b)  the  servant  had  agreed  to  work  per- 
sonally. In  this  case  it  appears  from  Collier^s  affidavit 
that  the  colliers  employed  workmen  under  them.     The 

(a)  6  (I  B.  l7o.  (6)  2  E.  ^  B.  357. 

(r)   15  A/.  A-  W.  607. 
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1854.       relation  of  master  and   servant  does  not  exist  except 

JiAiLEY'8      where  the  engagement  is  to  serve  personally;  Riley  "v. 

^^•^-         Warden  (a),  Hardy  v.  Ryle  {b)y  Lancaster  v.  Greaves  (c). 

Then  the  conviction  is  bad  on  the  face  of  it;  as  it 

does  not  state  that  the  evidence  was  on  oath,  or  taken 

in  the  presence  of  the  prisoners.     That  was  necessary 

before  stat.  11  &  12  FicL  c.  43.;  In  re  Gray  (d),  Regina 

V.   Tardoft  {e) :  and  that  Act  does  not  affect  a  warrant 

of  commitment  such  as  this. 

J.  W.  HuddlesUniy  contri^  was  desired  by  the  Court  to 
confine  his  argument  to  the  last  point  only.  The  dis- 
tinction between  this  case  and  those  cited  depends  on 
the  peculiar  nature  of  the  enactment  in  stat  4  G.  4.  c.  34. 
s.  3.  If  it  appear  to  the  justice  that  the  accused  is  guilty, 
the  justice  is  authorized  to  commit  him.  The  justice 
must  therefore  in  substance  convict  the  accused,  and 
make  a  warrant  for  his  commitment  But  he  is  not 
called  upon  to  make  the  warrant  a  record  of  the  con- 
viction :  he  may  do  so  if  he  pleases ;  and,  if  he  does  make 
it  a  record  of  the  conviction,  then  it  must  have  all  the 
requisites  of  a  conviction.  In  Regina  v.  Tordoft  {e)  the 
words  were  "I  do  therefore  convict;"  and  Pattesan  J.  calls 
attention  to  that  The  instrument  was  therefore  in  that 
case  a  conviction.  But  in  Regina  v.  Richards  (g)  the 
return  to  the  habeas  corpus  shewed  a  good  warrant 
reciting  in  the  past  tense  a  previous  conviction,  and  it 
was  held  that  was  a  good  ground  of  detention ;  though 
the  only  conviction  brought  before  the  Court  was  in- 
formal    Lindsay  v.  Leigh  (A)  shews  only  that  the  justice 

(a)  2  Exeh.  59.  (6)  9  B.^C,  603. 

(c)  9  ^.  jr  C.  628.  {d)  2  Dow.  ^  L.  639. 

(<)  5  Q.  B,  933.  {g)  5  Q.  B,  926. 

(A)  II  Q.  ^.  455. 
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may  make  a  single  iDstrument  that  shall  be  both  a  1854. 
conviction  and  a  warrant  of  commitment,  and  that,  if  he  Bailiy's 
does  make  such  an  instrument  and  return  it,  a  formal  ^^•"®' 
conviction  subsequently  drawn  up  is  too  late.  The 
instrument  in  the  present  case  is  a  warrant  of  commit- 
ment on  a  conviction,  following  the  form  (P.  1.)  in  the 
schedule  to  stat.  11  &  12  Fict  c.  43.  In  re  Gray  (a) 
is  really  an  authority  that  this  warrant  is  good.  Paite^ 
son  J.  there  in  his  judgment  puts  the  decision  on  this 
very  distinction.  He  says:  "where,  under  this  Act  of 
Parliament,  the  conviction  and  warrant  of  commitment 
are  in  the  same  document,  (which  it  is  by  no  means 
necessary  that  they  should  be,  but  which  they  are  in 
the  present  case,)  it  must  appear  on  the  face  of  that 
document,  that  the  evidence  on  which  the  conviction 
proceeds  was  given  on  oath,  and  in  the  presence  of  the 
prisoner." 

Lord  Campbell  C.  J.  That  authority  shews  that 
the  instrument  in  the  present  case  is  sufficient  It  is 
not  a  conviction,  but  a  warrant  in  execution  of  a  pre- 
vious conviction ;  and,  being  so,  it  does  not  require  the 
formalities  of  a  conviction.  There  may,  under  this 
statute,  be  an  instrument  drawn  up  of  a  hybrid  charac- 
ter, so  that  it  is  at  once  a  conviction  and  a  warrant;  but 
the  instrument  in  the  present  case  does  not  fall  within 
that  category.  There  is  nothing  in  the  decision  in 
Lindsay  v.  Leiffh  (i)  to  shew  that  there  may  not  be  a 
separate  conviction,  as  under  ordinary  Acts,  and  a 
warrant  founded  on  it,  though,  by  the  provisions  of  this 
particular  Act,  such  a  conviction  may  be  dispensed  with, 
in  favour  of  the   prosecution.     Then  there  is  nothing 

(a)  2  Dow,  ^  L.  53P.  549.  (fr)  \\  Q.  B.  455. 
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186  i.        here  to  shew  that  the  witnesses  were  not,  in  point  of  fact, 
Bailey's      swom,  and  examined  in  the  presence  of  the  prisoners, 
or  that  the  prisoners  had  not  in  fact  the  full  benefit  of 
every  thing  to  which  they  were  entitled :  and  this,  being 
a  warrant,  is  in  this  respect  good  on  the  face  of  it. 

It  is  also  good  on  its  face,  as  shewing  that  there  was  a 
contract  of  service,  and  a  breach  of  that  contract.  Still 
it  would  be  open  to  the  prisoners  to  shew  that  the  justice 
had  no  jurisdiction :  and,  if  they  shewed  that  there  was 
no  evidence  before  the  justice  on  which  he  was  warranted 
in  coming  to  the  conclusion  that  there  was  a  contract  of 
service  and  a  breach  of  it,  I  think  this  would  shew  that 
he  exceeded  his  jurisdiction.  In  the  present  case  let  us 
proceed  on  the  supposition  (which  is  not  strictly  borne 
out  by  the  proof)  that  the  statements  in  the  affidavits 
were  the  same  statements  which  were  in  evidence  before 
the  justice.  Can  we,  looking  at  them,  say  that  there 
was  no  evidence  from  which  he  might  justly  infer  a 
contract  of  service?  If  the  contract  was,  like  that 
which  I  supposed  during  the  argument  to  have  been 
made  with  a  fisherman,  a  contract  to  buy  the  proceeds 
of  their  labour,  it  would  not  be  a  contract  of  service. 
But  the  justice  was  fully  warranted  in  inferring  that  this 
was  a  contract  to  serve  for  a  month,  and  to  be  paid 
according  to  the  work  done.  It  has  been  said  that 
there  was  no  consideration  for  such  a  contract ;  but  I, 
on  this  evidence,  think  that  there  was  an  obligation  on 
the  part  of  the  employers,  not  merely  to  pay  for  the 
work  done,  but  also  to  employ  the  men :  not,  I  think, 
necessarily  to  find  them  work  day  by  day;  but  an 
obligation  to  continue  the  relation  of  master  and  ser- 
vant; 80  that,  if  the  master  causelessly  refused  to  give 
the  servant  work,  whilst  the  colliery  was  open,  he  would 
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have  broken  his  coiUracL     That  obligation  on  the  part       1854. 
of  the   master  would   be   ample   consideration  for  the      Bailry's 
servant's  promise.     Then  it  is  said  that  the  contract  was        ^'**®' 
not  one  for  personal  service :  and  it  appears  that  one  of 
the  men  was  permitted   to  employ  another  person   to 
assist  him ;  but  still  there  was  evidence  enough  before 
the  justice  from  which  he  might  infer  that  the  contract 
bound  the  men  to  work  personally.     Then,  if  there  was 
evidence    frOm   which   the   justice   was   warranted  in 
concluding  that  there  was  a  contract  for  service,  it  was 
for  his  determination  whether  there  was  a  breach.     I 
have  no  jurisdiction  to  review  his  determination  on  that 
point ;  and  I  do  not  inquire  whether  it  was  right  or  not 

WiGHTMAN  J.  The  first  question  is,  Whether  it  has 
been  affirmatively  shewn,  contrary  to  the  allegations  in 
the  warrant,  that  the  justice  had  no  jurisdiction.  It  is 
alleged  in  the  warrant  that  there  was  such  a  contract  as 
would  give  the  justice  jurisdiction ;  and  the  onus  is  cast 
on  those  impeaching  the  warrant  of  shewing  that  there 
was  no  reasonable  ground  on  which  the  justice  might 
find  this.  It  is  not  enough  that  there  was  ground  on 
which  he  might  have  reasonably  found  that  there  was  no 
such  contract;  for  the  justice  is  not  bound  to  believe  one 
side  more  than  another:  and,  therefore,  if  there  was  any 
evidence  before  him  firom  which  he  might  reasonably 
infer  that  there  was  such  a  contract,  it  is  enough.  It  is 
said  that  there  was  nothing  to  justify  the  justice  in 
inferring  that  the  contract  was  one  for  personal  service ; 
but  it  is  agreed  on  both  sides  that  a  month's  notice  was 
stipulated  for,  and  that  till  it  was  given  the  mmer  was 
not  to  be  at  liberty  to  enter  into  the  service  of  any  one 
else.     Now  I  think  that  it  is  a  reasonable  inference  from 
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1854.        those  provisions  alone  that  the  bargain  was  for  his  per- 

BAILEV8      »^"^  services. 
^^®*  As  to  the  formal  point,  I  quite  agree.  There  is  nothing 

in  the  case  of  lAndsay  v.  Leigh  (a)  at  all  in  conflict  with 
oar  present  decision.  The  Court  of  Error  there  s^d,  in 
effect,  that,  if  there  is  an  order  of  commitment  under 
this  Act,  no  other  formal  conviction  is  required,  and  the 
instrument  in  such  a  case  is  both  the  conviction  and 
the  warrant ;  though,  if  it  is  an  order  of  commitment,  it 
does  not  require  the  same  formalities  as  a  conviction. 
But  there  is  nothing  in  Lindsay  v.  Leigh  {a)  to  shew  that 
there  may  not  be  separate  instruments,  one  a  conviction 
and  the  other  a  warrant.  If  we  are  to  treat  the  instru- 
ment in  the  present  case  as  a  conviction,  we  contradict 
its  terms;  for  it  recites  a  previous  conviction.  It  is 
therefore  a  warrant  only. 

Erlb  J.  I  agree  that  the  prisoners  must  be 
remanded.  As  to  the  point  of  form.  It  is  important 
to  lay  down  a  rule  by  which  persons  enforcing  the 
law  may  be  relieved  from  the  risk  of  being  defeated 
on  formal  grounds.  The  words  of  the  Act  in  question, 
<*  it  shall  and  may  be  lawful  for  such  justice  to  commit 
every  such  person,"  have  raised  the  difficulty.  The 
Legislature  contemplated  that  the  justice  might  convict 
and  commit  at  once.  Accordingly,  there  have  been  a 
series  of  cases  in  which  attempts  have  been  made  to  unite 
in  one  instrument  the  record  of  the  conviction  and  the 
warrant  for  the  imprisonment;  and  a  series  of  objections, 
arising  from  the  twofold  nature  of  those  instruments. 
At  last  in  Reginay.  Richards  {b)  the  two  instruments 

(a)  11  Q.  B.  455.  (6)  5  Q.  B.  926. 
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were  separated.  •  It  seems  to  me  that  the  points  before  1854. 
the  (yourt  of  error  in  Lindsay  v.  Leigh  (a)  did  not  raise  Bailey's 
the  question  whether  this  might  be  done.  I  have  no 
hesitation  in  supporting  the  doctrine  of  Patteson  J.  in 
In  re  Gray  (J),  that  it  is  by  no  means  necessary  that  the 
conviction  and  warrant  of  commitment  should  be  in  the 
same  document  Here  they  are  not ;  and  consequently 
the  warrant  is  formally  good. 

As  to  the  point  of  substance,  it  had  great  weight  with 
me  at  Chambers.  But  the  question  is  now  so  raised 
that  the  only  point  is  whether  the  justice  had  reasonable 
grounds  for  finding  a  contract  of  service.  I  always 
thought  it  a  case  in  which  any  man  might  doubt :  and 
now,  when  I  find  that  three  Judges  are  inclined,  on  this 
evidence,  to  think  that  a  contract  of  service  actually 
existed,  it  is  of  course  out  of  the  question  to  say  that 
the  justice  might  not  reasonably  draw  the  same 
conclusion. 

Crompton  J.  As  to  the  point  of  form.  I  can  see 
nothing  to  shew  that  this  warrant  was  not  founded  on  a 
good  previous  conviction. 

As  to  the  point  of  substance.  Certainly  I  am  not 
prepared  to  say  that  there  was  no  reasonable  ground  for 
finding  that  there  was  such  a  state  of  things  as  would 
give  the  justice  jurisdiction.  The  point  on  which  I 
should  feel  most  doubt,  if  it  were  necessary  to  find  the 
fact,  is,  as  to  whether  this  was  a  contract  for  personal 
service.  But  there  was  evidence  tending  to  shew  that 
it  was ;  particularly  the  evidence  of  an  agreement  that 
the  employers  would  find  work  or  pay  wages ;  an  agree- 
ment which  could  never  be  made  if  the  miner  was  not 

(a)  11  Q.  B,  455.  {h)  2  Dow.  ^  JL  549. 
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Bailey's 
Case. 


to  work  himself,  but  might  employ  as  many  people  as 
he  pleased  under  him.  But  we  cannot  interfere  unless 
we  see  it  made  out  negatively  that  there  was  no 
evidence  to  warrant  the  justice's  finding.  And  it  is 
clear  that  there  was  evidence. 

Prisoners  remanded. 


Tuesday, 
May  2d. 


Samuel  Gurnet,  David  Barclay  Chapman, 
Samuel  Gurney  the  younger,  and  Henry 
Edmund  Gurney  against  Heinrich  Thbodor 
Behrend,  Paul  Augustus  Adolphe  Behrend, 
and  MAxi^nLLAJ^  Behrend. 


On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Lon- 
don sittings  after  Trinity  Term,  a  verdict  passed  for  the 
plaintiffs,  with  3725/1  damages,  subject  to  a  case. 


B.,hDantzick  rPROVER   for  wheat  I   Pleas,    Not  guilty,  and  Not 

merchant,  fold     -■- 

wheat  to  fK^ 

an  Amsterdam 

merchant,  to 

be  paid  for  by 

drafts,  to  be 

drawn  by  B, 

on  C  •  a  lAmdon, 

merchant, 

against  bills  of  ladinff.     W,  was  in  fact,  though  that  was  not  disclosed  to  P.,  acting  for  P., 

another  London  merchant     W,  wrote  to  C.  opening  a  credit,  on  account  of  P.,  in  Uvour  of 

iff.,  to  be  drawn  on  against  bills  of  lading,  P.  to  be  debited  with  the  amount    B,  forwarded 

a  bill  of  lading,  indorsed  by  hira  in  blank,  to  C.  in  a  letter  stating  that,  "  according  to 

instructions  from  ffl,**  we  hand  you  bill  of  lading, '*  and  request  you  to  follow**  his  instructions 

respecting  the  document,  "  by  whose  order,  and  for  whose  account,'*  we  draw  on  yon,  *'  which 

drafts  we  recommend  to  your  kind  protection.**    On  the  day  after  C.'s  receipt  of  this  letter, 

the  draft  was  left  with  C  for  acceptance.    P.,  on  the  same  day,  being  in  actual  possession  of 

the  bill  of  lading,  pledged  it  with  G. ,  who  bona  ^de  gave  value  for  it     On  the  evening  of 

the  same  day,  P.  was  arrested  on  a  criminal  charge ;  and  he  afterwards  became  bankrupt. 

C.  did  not  accept  the  draft ;  and,  on  the  ensuing  day,  became  bankrupt      W.  also  ^led. 

B.  stopped  the  cargo  in  transitu.    G,  brought  trover  against  him  for  the  cargo. 

On  a  case  statnig  the  above  facts,  with  power  for  the  Court  to  draw  inferences  of  fact ; 

Held,  that  B,  prima  facie  had  the  right  to  stop  in  transitu;  and  that  C,  though  a  bona 
fide  transferee  for  value  of  the  endorsed  bill  of  lading  from  P.,  was  not  entitled  to  Uie  cargo, 
unless  P.  had«  not  merely  possession  of  the  bill  of  lading,  but  a  right  to  transfer  it ;  inasmuch 
as  bills  of  lading  are  not  negotiable  to  the  same  extent  as  bilb  of  exchange. 

But  held :  that  C.  was  entitled  to  hand  over  the  bill  of  lading  to  P.  ;  the  letter  from  B, 
not  imposing  any  condition  to  prevent  C.  from  doing  so.  And  the  Court,  as  an  inference 
of  fact,  thought  that  C,  had  so  handed  it  over  to  P. 

Judgment  for  plaintiff. 
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By  this  it  appeared;  that  the  plaintiffs  were  London  1854. 
money  merchants  trading  under  the  firm  of  Overend^  Gvksey 
Gurnet/  §•  Co.y  and  the  defendants  merchants  at  Dantzic  bkhrend 
trading  under  the  firm  of  Th.  Behrend  ^  Co.  The 
action  was  brought  to  try  the  right  to  the  cargo  of  the 
ship  ErutCy  which  the  plaintiffs  claimed  as  holders  of 
the  bill  of  lading.  The  bill  of  lading  was  for  wheat  in 
bulk,  shipped  by  7%.  Behrend  Sf  Co.  at  Dantzicy  deliver- 
able in  London  to  order  or  assigns,  and  was  indorsed  in 
blank  by  TIu  Behrend  8f  Co.  On  2d  February  1853,  the 
ship  arrived  in  the  Thamesy  and  defendants  took  posses- 
sion of  the  cargo  in  the  ship,  and  kept  it  The  case  shewed 
that  Overendy  Gurney  8^  Co.,  in  the  ordinary  course  of  busi- 
ness, made  an  advance  on  the  security  of  the  bill  of  lading 
to  Messrs.  Coventry  §•  Sheppardou  the  8th  January  1853. 
Coventry  8f  Sheppard  had,  in  the  course  of  business,  made 
large  advances  to  Robert  Ferdinand  PrteSy'm  Londony  and 
had  received  this  bill  of  lading  from  him,  on  the  same  8th 
January y  as  a  part  security  for  these  advances,  and  for 
fresh  advances  then  made.  Robert  Ferdinand  Pries  was  a 
corn  merchant,  then  in  good  credit :  but,  on  the  evening 
of  the  same  day,  he  was  arrested  on  a  criminal  charge, 
not  connected  with  this  bill  of  lading,  and  had  since 
become  bankrupt.  The  case  stated  the  particulars 
of  these  transactions  at  some  length:  it  appeared 
that  the  whole  was  bona  fide  as  regarded  Overendy 
Gurney  8f  Co.  and  Coventry  if  Sheppard ;  so  that  the 
real  point  was,  whether  Pries  had  obtained  the  bill 
of  lading  under  such  circumstances  as  to  be  able  to 
confer  a  good  title  on  a  bona  fide  transferee.  The 
circumstances  under  which  Pries  obtained  the  bill  of 
lading  were  thus  stated  in  the  case.  The  cargo  was 
bought  of  the  defendants  by  Mr.  J?.  Werthemanny  a  mer- 
chant dX  Amsterdam :  Werthemann  in  point  of  &ct  bought 
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1864.  the  com  for  Pries ;  but  that  fact  was  unknown  to  the 
GuK^EY  defendants.  They  only  knew  Werthemann  in  the  trans- 
Bkhbkno.  action ;  and  payment  of  the  price  at  the  rate  of  40«.  per 
quarter  was  to  be  made  in  the  manner  stated  in  the  fol- 
lowing letters.  Collmann  and  StoUerfoht^  mentioned  in 
those  letters,  were  a  firm,  in  a  large  way  of  business  as 
merchants  and  commission  agents,  who  had  had  very  large 
dealings  with  Pries  during  the  time  he  was  in  business. 

On  the  31st  December^  1852,  Werthemann  wrote  and 
sent  the  following  letter  to  Messrs.  Collmann  and 
Stolterfohif  London. 

**Amsterdamy  Slst  December^  1852. 
"  By  order  and  for  account  of  Mr.  Robert  F.  Pries, 

1  beg  to  inform  you  that  I  have  opened  a  credit 
with  your  house  in  favour  of  Messrs.  2%.  Behrend  ^  Co. 
in  Dantzig  for  10,000/.  :  Ten  thousand  pounds. 

"  I   therefore  request  you    to   honor   the   drafts   at 

2  m.  d.  of  said  Dantzig  friends  for  this  amount,  against 
bills  of  lading  of  wheat,  at  the  rate  of  40«.  per  quarter,  and 
to  debit  Mr.  Robert  F.  Pries  for  them.  F.  Werthemann.^ 

On  the  4th  January  1853,  the  defendants  forwarded 

the  said  bill  of  lading  of  the  Frute  to  Messrs.  CoUmann 

and  StoUerfoht,   at  Loudon,  in   a  letter  of  which  the 

following  is  a  copy. 

*' Dantzig,  4th  January,  1853.. 

**  According  to  instructions  from  Mr.  F.  Werthemann, 

Amsterdam,    we   have   the   pleasure    of   handing  you 

inclosed  bill  of  lading  of  9200  scheffels  wheat,  with  200 

bags  and  700  mats,  by  the  ship  Frute,  Capt.  Zielcke,  to 

that  (a)  port,  and  request  you  to  follow  the  instructions 

of  said  Amsterdam  friend  respecting  these  documents, 

by  whose  order,  and  for  whose  account,  we  have  to  day 

taken  the  liberty  of  valuing  on  you  34182.  2  m.  d.  o. 

(a)  Sic :  but  obviously  meaning  London,  not  Anuterdam, 
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R.  Warschaur  §•  Co.y  which  drafts  we  recommend  to  1854. 
your  kind  protection  for  account  of  Mr.  E.  Werthemann.  Q^^j^^t 
Th.  Behrend  §•  Co."  Be^Iend. 

This  letter  of  the  4th  January  was  received  by 
Messrs.  Collmann  &  StoUerfoht  (with  the  bill  of  lading) 
on  the  7th  January :  and  they  replied  to  it,  on  the  8th 
of  January y  by  a  letter  of  which  the  following  is  a  copy. 

"Your  favour  of  the  4th  inst.  is  to  hand  withB.  L.  of 
9200  schefiels  of  wheat  shipped,  by  order  of  Mr.  E. 
Werthemann  in  Amsterdam^  to  this  port  per  Erute,  Capt. 
Zielkcy  with  which  document  we  shall  follow  the  orders 
of  said  friend.  Your  drafts  on  us  against  this  shipment 
amounting  3418/.  2  m.d.  will  be  promptly  protected  on 
presentation,  for  account  of  Mr.  E.  Werthemann.  Coll- 
mann §•  StoUerfoht,^ 

On  the  same  8th  day  of  January  (which  was  a 
Saturday)^  the  defendant's  said  drafts  for  3418i,  drawn 
conformably  to  said  letters,  were  left  by  the  defendants' 
agents  (Messrs.  Hambro  §•  Son  of  London)  at  the  count- 
ing house  of  Collmann  Sf  StoUerfoht  there  for  acceptance, 
according  to  the  usual  and  ordinary  custom  in  cases 
where  bills  of  exchange  are  left  for  acceptance. 

On  the  morning  of  Monday  the  10th  of  January^  in 
accordance  with  the  custom  in  such  cases,  a  clerk  of 
Messrs.  Hambro  §•  Son  called  at  the  counting  house  of 
Collmann  ^'  StoUerfoht  for  the  said  bills  of  exchange, 
when  they  were  handed  to  him  dishonoured  and  without 
ever  having  been  accepted.  On  the  bills  of  exchange 
being  returned  to  Hambro  §•  Son  dishonoured,  on  Monday 
the  10th,  they  demanded  of  Collmann  Sf  StoUerfoht  the 
return  of  the  bill  of  lading  also :  but  it  was  not  then,  or 
at  any  time  afterwards,  returned  to  them,  or  to  the 
defendants.     It  appeared,  in  evidence  at  the  trial,  that 

VOL.   III.  2   s  E.   &  u. 
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1854.  the  bill  of  lading  was  in  Collmann  §•  Stolterfohfs  pos- 
GuBNEY  ~~  session  on  the  morning  of  Saturday  the  8th  of  January. 
BiHmsND.  ^  ^^^  ^^^^  ^^  January  J  Coventry  Sf  Sheppard  had 
notice  from  Collmann  8f  Stolterfoht  that  they,  Collman  Sf 
Stolterfohtf  claimed  the  bill  of  lading.  On  the  same  lOth 
of  January,  Collmann  ^  Stolterfoht  stopped  payment. 
fFerthemann  also  stopped  payment ;  and  the  defendants 
have  never  been  paid  any  part  of  the  price  of  the  wheat* 

The  wheat  was  shipped  on  board  the  JSrute  under  a 
charter  party,  which  was  set  out  in  the  case.  By  it 
Th.  BehrendSf  Co.  chartered  the  Erute  for  a  voyage  from 
Dantzig  to  London.  There  was  nothing  peculiar  in  the 
terms  of  the  charter  party. 

After  setting  it  out,  the  case  stated :  ^'  No  evidence, 
save  as  aforesaid,  was  given,  on  either  side,  of  the  cir- 
cumstances under  which  Pries  had  possession  of  the  bill 
of  lading.  The  Court  are  to  have  the  same  power  as  a 
jury  to  draw  inferences.  The  question  for  the  opinion 
of  the  Court  is :  Whether  the  plaintiffs  are  entitled  in 
this  action  to  recover  the  value  of  the  wheat  less  the 
freight  and  cl^arges  paid  by  the  defendants.  If  they  are, 
then  the  verdict  is  to  stand  for  the  plaintiffs  for  3725/. ; 
otherwise  a  nonsuit,  or  verdict  for  the  defendants,  is  to 
be  entered  as  the  Court  may  direct." 

The  case  was  now  argued  (a). 

WiUes,  for  the  plaintiffs.  The  defendants,  being  un- 
paid vendors,  had  a  prima  facie  right  to  stop  the  goods 
in  transitu  had  not  the  bill  of  lading  been  indorsed  for 
value  to  the  plaintiffs.  It  is  clear  that  the  holder  of  a 
bill  of  lading  is  entitled  to  the  cargo  as  against   the 

(a)  Before  Lord  CampbeU  C.  J. ,  ttlghtmam,  Erlt  and  Crom/rton  J%, 
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unpaid  vendors;  Lickbarrow  v.  Mason  (a):    but  the  de-        1854. 
fendants  say  the  plaintiffs  are  not  holders  of  the  bill  of      gurney 
lading,  inasmuch  as,  they  say,  Pries  could  not  transfer      Behrend. 
it  to  them.    That  raises  two  questions ;  one  of  fact,  viz. : 
whether  PrieSf  on  the  8th  of  January,  obtained  the  bill 
of  lading  from  Collmann  §•  StoHafokt  with  their  consent, 
or  stole  it :    and   one  of  law,  viz, :  what  the  effect  of 
his  obtaining  it  by  their  consent  was.     Now,  as  to  the 
question  of  fact,  there   seems  but  one  inference  to  be 
drawn.     It  appears  that   fVerthemann,  as  Priests  agent, 
opened  a  credit  with  Collmann  §•  Stolterfoht  on  PnWs 
account  for  10,000/.  to  be  drawn  upon  by  Th.  Behrend 
§■  Co.  against  bills  of  lading ;  and  he  directed  them  to 
debit  Pries  with  the  drafts:   Th.  Behrend  §•  Co.  send  the 
bill  of  lading  to  Collmann  ^  Stolterfoht,  desiring  them 
to  follow  the  directions  of  fVerthemann,  which  they,  by 
their  letter  in  answer,  promise  to  do.     Werthemann  had 
already  directed  them  to  hold  the  bill  of  lading  for  Pries^ 
who  was,  as  is  stated  in  the  case  and  is  evident  from  the 
ease  with  which  he  got  credit  for  10,000/.,  then  in  good 
credit.     Pries,  on  that  morning  of   the    8th  January, 
wanted  the  bill  of  lading  for  a  perfectly  legitimate  object ; 
and  he  is  found  in  possession  of  it,  dealing  with  it  openly 
as  owner.    Surely  the  inference  is  that  Collmann  8^  Stol- 
terfoht had  allowed  him  to  take  it.     That  raises  then  the 
second  question,  viz. :    whether  Collmann  §•  Stolterfoht 
and  Pries  could,  together,  give  a  good  title  to  the  cargo 
by  the  transfer  of  this  bill  of  lading.     As  to  that,  the 
defendants  mean  to   contend   that  the  correspondence 

(a)  In  K.  B.,  2  T.  R.  63  ;  Momoh  v.  Liekbarrow,  in  Exch.  Ch.,  1  H.  BL 
357  ;  Lickbarrow  v.  Mason,  in  Dom.  Proc.,  note  (a)  to  S^ewsmn  v.  Thornton^ 
6  East,  20.  See  LitMarrow  v.  MasiM,  5  T.  JR  367,  683 ;  Note  to 
1  Smith's  Lead.  Ca.  432. 

2   8   2 
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IHfji,        shews    that    the    bill    of    lading    was    de{X)siteil    with 
^77  ^  CoUmann   8f   Stolterfolit,    subject    to   a   condition    tl:at, 

^    ▼•  before  the  bills  of  ladir!i:   should  be  parted  with,  the 

drafts  should  be  accepted.  If  such  were  the  condi- 
tion between  the  defendants  and  CoUmann  &r  StoJferfoht, 
it  still  could  not  affect  a  bona  fide  taker  of  the  bill  of 
lading,  for  value  and  without  notice.  It  would  be  most 
dangerous  to  commerce,  if  secret  conditions  could  be 
attached  to  documents  of  this  sort,  on  the  face  of  them 
transferable  without  any  condition.  But,  in  the  present 
case,  there  was  no  such  condition  even  as  between  the 
parties.  The  letter  of  4th  January,  from  TL  Behrend 
§■  Co,  to  CoUmann  §•  StoUerfoht,  states  that  the  bill  of 
lading  was  forwarded  by  instructions  from  Werthemanuy 
and  contains  a  request  to  CoUman  §•  StoUerfoht  to  follow 
Werttiemann^s  instructions  concerning  the  documents, 
and  a  statement  that,  on  his  account,  they  had  drawn 
against  it.  CoUmann  §•  StoUerfoht  by  merely  keeping; 
the  bill  of  lading,  sent  to  them  on  these  conditions, 
impliedly  promised  to  accept  the  drafts  when  they  came ; 
and,  if  they  had  continued  sui  juris,  an  action  woold 
have  lain  against  them  for  not  accepting  the  drafts.  In 
the  present  case  that  promise  is  not  left  to  implication ; 
for  they,  by  their  letter  of  8th  January,  expressly  make 
the  promise  which  would  otherwise  be  implied  from 
their  keeping  the  bill  of  lading.  But  what  is  there  in 
the  letters  to  indicate  any  wish,  on  the  part  of  Th. 
Behrend  §•  Co.,  that  the  drafts  should  be  accepted  before 
the  bill  of  lading  was  parted  with,  if  Werthemanns 
instructions  should  be  that  it  was  to  be  parted  with? 
[Crompton  J.  The  draft  and  the  bill  of  lading  were  not 
Attached  to  each  other.  The  bill  of  lading  was  sent 
direct ;  and  the  draft,  for  anything  apparent  in  the  letters. 
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might  be  put  in  circulation,  and  pass  through  many  1851. 
hands,  so  as  to  be  long  of  coming  for  acceptance :  and  gprney 
IMes's  instructions,  which  you  say  were  in  law  Werthe- 
manrCsy  were,  as  you  wish  us  to  infer  as  a  fact,  given  on 
the  morning  of  the  8th  January  before  the  time  for 
accepting  the  drafts  had  come.]  Precisely  so.  If  a 
consignor  wishes  to  keep  the  controul  of  the  cargo  he 
must  keep  the  bill  of  lading  in  his  own  hands  or  in 
those  of  his  agents ;  Key  v.  Cotesworth  (a),  Turner  v. 
Trustees  of  the  Liverpool  Dock  {b).  In  fact,  the  drafts 
were  accepted;  for,  being  foreign  bills,  the  letter  of 
8th  January  amounted  to  an  acceptance. 

Bramwelly  contra.  The  plaintiffs  are  not  such  holders 
of  the  bill  of  lading  as  to  be  entitled  to  defeat  the  right 
to  stop  in  transitu.  Bills  of  lading  are  transferable,  not 
negotiable  like  bills  of  exchange :  and  the  right  to  the 
cargo  could  not  be  given  by  Pries  even  to  a  bona  fide 
]>urchaser,  unless  I^nes  was  possessed  of  the  bill  of  lading 
under  such  circumstances  as  to  enable  him  to  transfer 
the  title  under  it.  That  raises  the  question  whether 
Pries  was  so  possessed,  which  is  a  mixed  question  of  law 
and  fact  It  is  quite  clear  that  the  vendors  of  goods, 
consigning  them  to  a  purchaser,  may  so  deal  with  the 
bill. of  lading  as  to  preserve  to  themselves  a  security  that 
the  cargo  shall  not  be  delivered,  unless  the  drafts  they 
draw  for  the  price  are  accepted.  It  is  a  common  thing 
for  the  consignor  to  send  the  bills  of  lading  and  the 
drafts  together  to  his  agent,  with  directions  to  give  up 
the  bills  of  lading  when  the  drafts  are  accepted.  Had 
77i.  Behrend  §*  Co.  in  the  present  case  sent  the  bill  of 

(«i)  7  Exih.  595.  (/>)  6  Exch.  543. 
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1854.  lading  and  the  draft  to  Collmann  if  StoUerfoht  with  such 
GuRNEY  directions,  it  would  have  been  clear  that  they  retained  a 
lien :  and,  if  Collmann  Sf  StoUerfoht  had,  under  that  state 
of  facts,  parted  with  the  bill  of  lading  to  Pries,  it  would 
have  been  in  violation  of  their  duty  ;  and  Pries,  who 
would  thus  tortiously  have  got  possession  of  the  bill  of 
lading,  could  not  have  conferred  any  right  on  the  plain- 
tiffs. It  is  said  that  it  would  be  inconvenient  that  secret 
conditions  should  be  attached  to  the  transfer  of  a  bill  of 
lading :  and  it  is  true  that  mere  possession  of  a  bill  of  ex- 
change indorsed  in  blank  enables  the  possessor  to  confer 
a  good  title  on  a  bona  fide  taker  for  value,  though  he 
himself  has  no  title ;  but  no  such  effect  results  from  the 
possession,  either  of  goods,  or  of  the  bill  of  lading,  the 
symbol  of  possession  of  goods.  Now,  in  the  present  case, 
the  course  pursued  by  Th.  Behrend  §•  Co.  was  exactly 
equivalent  to  sending  the  bill  of  lading  and  draft  to 
Cottman  if  StoUerfoht  with  instructions  not  to  part  with 
the  one  till  the  other  was  honoured.  The  letter  of  4th 
January  from  Th.  Behrend  Sf  Co.^  in  which  was  inclosed 
the  bill  of  lading,  states  that  they  had  drawn  against  the 
shipment  Collmann  ^  StoUerfoht  ought  to  have  under- 
stood that  to  mean  that  they  were,  in  the  ordinary  course, 
to  keep  the  bill  of  lading  till  the  drafts  were  accepted : 
and,  even  supposing  that  they  were  not  legally  bound  to 
do  so,  the  Court  will  not  infer,  as  a  fact,  that  they  did 
deliver  it  to  Pries  in  violation  of  the  ordinary  course  of 
business.  \^Crompton  J.  The  coiu^e  of  business,  which 
you  describe,  was  common  enough  a  few  years  ago:  the 
bill  of  lading  was  attached  to  the  draft  and  sent  to  an 
agent  with  directions  not  to  part  with  it  till  the  draft  was 
accepted ;  and,  particularly  in  the  trade  between  America 
and  Liverpool,  it  was  common  enough  to  insist  on  retain- 
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ing  the  bill  of  lading  till  the  draft  was  not  only  accepted  1854. 
but  paid,  or  satisfactory  security  given  that  it  would  be  ~  Gdbnby 
ultimately  paid ;  and  questions  of  great  nicety  arose  when  bbhrend. 
the  right  so  to  retain  it  was  disputed.  But  I  always 
understood  this  to  be  an  exceptional  course,  adopted  only 
in  times  of  peril  and  suspicion ;  whilst  your  argument 
assumes  that  it  is  the  ordinary  course  of  trade.  Lord 
Campbell  C.  J.  The  bill  of  lading  was  not  in  this  case 
attached  to  the  draft :  on  the  contrary,  the  letter  of  4th 
January  tells  Collmann  If  Stolterfoht  that  it  was  drawn 
at  two  months,  to  the  order  of  R.  Wdrschaur  Sf  Co.,  a 
third  party;  so  that  it  might  continue  in  circulation 
and  not  be  presented  for  acceptance  for  the  whole  of 
these  two  months.  Do  you  say  that  the  vendee  was  to 
have  his  power  to  deal  with  the  goods  suspended  till  an 
event  over  which  he  could  have  no  controul?  That 
would  be  hard  on  him.  Erie  J.  Must  you  not  take 
the  letters  of  4th  January  and  31st  December  together. 
'Ih,  Behrend  §•  Co.  say  "  Follow  the  instructions  of  said 
Amsterdam  friend  respecting  these  documents."  The 
instructions  were  in  the  letter  of  3 1st  December^  E. 
WerthematiTis  right  to  give  instructions  was  conditional 
on  the  drafts  being  accepted.  Further :  this  is  not  a  case 
of  stoppage  in  transitu,  but  a  case  in  which  the  property 
never  vested  in  the  intended  vendee  at  all.  The  pro- 
perty in  goods  consigned  to  a  purchaser  vests  in  him : 
but,  if  the  intention  be,  from  the  first,  that  the  purchaser 
shall  not  have  them,  the  property  does  not  vest.  In 
Key  V.  Cotesworth  {a)  the  bill  of  lading  made  the  defend- 
ants consignees  by  name,  which  was  strong  evidence 
that  the  shipment  was  for  their  benefit.     [Crompton  3. 

(a)  7  Ex€h.  595. 
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IStt^.  There  are  cases  in  which  the  consignment  is  for  the 
Q„j^^^  purchaser,  and  yet  the  vendor  has  preserved  the  controul 
by  keeping  back  the  bill  of  lading.]  It  is  difficult  to  see 
how  that  is  consistent  with  the  goods  being  on  account 
and  at  the  risk  of  the  purchaser  during  the  voyage. 
[Crompton  J.  That  difficulty,  which  is  considerable, 
was  much  discussed  in  Ihtmerv.  Trustees  of  the  Liverpool 
Docks  (a).  ]  Besides  that,  the  goods  were  on  board  a 
ship  chartered  by  77i.  Behrend  §•  Co,y  and  therefore 
not  in  transitu,  but  in  the  possession  of  Th.  Behrend 
4"  Co.  [Lord  Campbell  C.  J.  Can  you  for  this  purpose 
make  a  distinction  between  a  general  ship  and  a  char- 
tered ship  ?  ]  It  is  said  that  the  drafts,  being  foreign  bills, 
were  accepted  by  the  letter  of  8th  January,  [Lord 
Campbell  C.  J.  Tou  need  say  nothing  on  that  point :  if 
Th.  Behrend  Sf  Co.  stipulated,  at  all,  for  an  acceptance 
before  the  bills  of  lading  were  parted  with,  it  was  for 
an  aeceptance  on  the  face  of  the  drafts;  moreover,  a 
promise  to  accept  is  not  an  acceptance  unless  at  the 
option  of  the  promisee ;  and  there  is  nothing  here  to 
shew  that  there  was  an  election  to  take  the  letter  pf 
8th  January  as  an  acceptance.] 

Willesy  in  reply.  The  condition,  if  there  was  one, 
would  not  affect  purchasers :  to  have  that  effect  it  ought 
to  have  been  in  the  bill  of  lading,  as  was  the  case  in 
Barrow  v.  Coles  (h).  If  once  property  is  delivered  to  a 
purchaser,  a  condition  subsequent  is  only  in  contract, 
and  does  not  afiect  the  property ;  Howes  v.  Ball  (c). 
It  is  the  same  with  the  symbol. 

Cur.  adv.  vult. 

(«)  6  Exch.  .013.  ih)  3  Campb.  1)2. 

(c)  1  B.  ^  C.  481. 
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Lord  Canpbkll  C.  J.,  on  a  subsequent  day  in  this        1354 
Term  {May  3d),  delivered  judgment.  Gv&nky 

We  think  that  the  only  question  in  this  case  is, 
whether  the  defendants  had  a  right  to  stop  in  transitu 
the  cargo  of  the  Erute,  on  the  2d  of  February,  when 
they  took  possession  of  it  We  cannot  doubt  that,  subject 
to  the  right  of  stopping  in  transitu,  the  property  vested 
in  the  vendee,  when  .the  cargo  had  been  loaded  at 
Dantziffy  and  the  indorsed  bill  of  lading  had  been  sent 
off  by  the  defendants  to  CoHmann  §•  StolterfohL  Nor 
does  there  seem  to  us  to  be  any  ground  for  contending 
that  the  defendants  afterwards  continued  in  possession 
of  the  cargo.  They  had  chartered  the  ship ;  i.  e.  they 
had  entered  into  a  contract  with  the  captain,  that  he 
would  carry  the  cargo  in  his  ship  from  Dantzig  to  London; 
but  the  ship  was  not  their's:  he  was  bailee  of  the  cargo; 
and  it  was  in  the  possession  of  the  carrier.  There  can 
be  no  lien  without  possession;  and  the  claim  of  the 
defendants  to  a  lien  as  unpaid  vendors  is  quite 
unfounded.  From  such  considerations  the  equitable 
right  of  an  unpaid  vendor  to  stop  in  transitu  took  its 
origin :  and  this  right  would  have  been  wholly  unneces- 
sary, if  the  goods,  while  in  transitu,  could  be  considered 
in  the  possession  of  the  vendor. 

C  Prima  facie  the  defendants  had  a  right  to  stop  the 
wheayon  the  2d  of  February  ;/toT  it  was  still  in 
transitu,  and  they  were  unpaid  vendors.  The  onus  lies 
on  the  plaintiffs,  to  prove  that  they  had  become  the 
owners,  and  that  the  right  to  stop  in  transitu  was  gone. 
For  this  purpose  it  is  not  enough  that  they  had  become 
bond  fide  holders  of  the  indorsed  bill  of  lading,  for 
valuable  consideration.  A  bill  of  lading  is  not,  like  a 
!)ill  of  exchange  or  promissory  note,  a  negotiable  instru- 


V. 

Bkhrend. 
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1854.  raent,  which  passes  by  mere  delivery  to  a  bona  fide 
GoENKv"  transferee  for  valuable  consideration,  without  regard  to 
the  title  of  the  parties  who  make  the  transfer.  Although 
the  shipper  may  have  indorsed  in  blank  a  bill  of  lading 
deliverable  to  his  assigns,  his  right  is  not  affected  by 
an  appropriation  of  it  without  his  authority.  If  it  be 
stolen  from  him,  or  transferred  without  his  authority,  a 
subsequent  bona  fide  transferee  for  value  cannot  make 
title  under  it,  as  against  the  shipper  of  the  goods.  The 
bill  of  lading  only  represents  the  goods  :  and,  in  this 
instance,  the  transfer  of  the  symbol  does  not  operate 
more  than  a  transfer  of  what  is  represented.^ 

We  are  therefore  to  inquire  whether  this  bill  of  lading 
is  to  be  considered  as  having  come  into  the  possession 
of  the  plaintiffs,  before  the  stoppage  in  transitu,  with 
the  authority  of  the  defendants.  And  this  depends 
entirely  ui)on  whether  CoUmann  §•  StoUerfuht  had 
authority  from  the  defendants  to  deliver  it  to  Pries. 
We  think  it  as  clear  that  CoUmann  %  Stolterfoht  delivered 
it  to  Pries^  as  that  Pries  delivered  it  to  Coventry  §• 
Sheppardy  and  Coventry  Sf  Sheppard  to  the  plaintifls. 
But,  if  this  delivery  to  Pries  was  a  misappropriation  of 
the  bill  of  lading,  the  rights  of  the  defendants  will  be 
the  same  as  if  it  had  remained  in  the  hands  of  /Vie*, 
or  of  CoUmann  tf  StoUerfoht,  till  the  2d  of  February,  in 
which  case  the  stoppage  in  transitu  would  have  been 
rightful. 

It  is  contended  on  the  part  of  the  defendants  that 
CoUmann  %  Stolterfoht  had  no  authority  to  part  with  the 
bill  of  lading  till  they  had  accepted  the  bill  of  exchange 
drawn  for  the  price  of  the  wheat.  If  this  be  so,  they 
certainly  exceeded  their  authority  ;  for  their  promise  to 
accept,  which  was   not  treated   by   the  agents   of  the 
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defendants  as  an  acceptance^  would  not  have  been  a  1854. 
performance  of  the  condition  on  which  the  right  to  part  qj,^„^y 
with  the  bill  of  lading  depended.  The  defendants  b^hrend. 
might  easily  have  imposed  such  a  condition,  had  they 
suspected  the  solvency  of  the  parties  with  whom  they 
were  dealing.  But,  looking  to  the  correspondence  set 
out  in  the  special  case,  and  to  all  the  circumstances  of 
the  transaction,  we  are  of  opinion  that  no  such  condition 
was  imposed,  and  that,  as  soon  as  CoUmann  jf  StoUerfoht 
received  the  bill  of  lading,  they  were  at  liberty  to  hand 
it  over  to  Pries^  so  as  to  make  the  result  the  same  as  if, 
by  the  bill  of  lading,  Pries  had  been  the  consignee,  the 
defendants  had  remitted  it  to  him,  and  he  had  indorsed 
it  before  handing  it  over  to  Coventry  Sf  Sbeppard* 
There  is  nothing  on  the  bill  of  lading  itself  to  indicate 
that  it  is  not  to  be  transferred  till  the  bill  of  exchange 
has  been  accepted.  In  the  defendant's  letter  of  4tJ^ 
January  no  such  condition  is  to  be  found ;  and,  on  tb^ 
contrary,  they  desire  CoUmann  Sf  Stolterfoht  to  follow  the 
instructions  of  Wertliemann  respecting  the  bill  of  lading, 
Werthemann  being  the  agent  of  PrieSy  and  having  pur- 
chased the  cargo  for  him.  They  go  on  to  say  that  they 
have  drawn  the  bill  of  exchange  for  the  price,  but  merely 
"  recommend  it  to  protection,"  without  saying  any  thing 
that  can  be  construed  into  a  direction  that  this  protection 
shall  be  givep  before  the  instructions  of  Werthemann  are 
followed  respecting  the  bill  of  lading.  There  seems  no 
reason  to  doubt  that  the  defendants  would  have  been 
perfectly  satisfied  with  the  answ.er  written  to  them  on 
the  8th  o^  January y  in  which  CoUmann  ^  StoUerfoht  first 
say  that  they  will  follow  the  directions  they  had  received 
respecting  the  bill  of  lading  ;  and  afterwards,  in  a 
separate  sentence,  add  that  they  would  protect  the  bill 
of  exchange  "  on  presentation." 


6S« 


EASTER  TERM. 


%S&L  The  circniTwrancea   of    the   tracsactioD,   Instead    of 

QcmtttL^  raiaiD^  the  sopposed  cooditioo  bv  implieatioQ,  are  rather 
£,j^j^  incoDSiAent  with  it.  While  the  bill  of  lading  is  for- 
warded to  CoOwtamm  3f  Sioterfohty  the  bill  of  exchange  is 
sent  to  Means.  Htambro  Sf  Son,  The  bill  of  exchange 
happened  to  be  left  fiar  acceptance  on  the  8th  of  JaaMory: 
hat,  ab  initio  being  dkaefered  irocn  the  bili  of  lading,  it 
nrigfat  hare  been  negotiated  at  DasUzig  ;  and,  circnktii^ 
over  the  north  of  Ewrapej  it  might  not  have  been 
presented  to  the  drawees  for  a  month  afterwards. 
Woold  CoBmcmn  |r  Stoterfoki  have  been  bound  to  keep 
the  bill  of  la<ling  in  their  hands  during  the  whole  of  this 
time?  On  the  contrary,  we  think  that  Pries,  having 
lodged  the  credit  according  to  his  nndertaking,  was 
immediately  entitled  to  have  the  bill  of  lading  delivered 
np  to  him,  on  producing  an  order  to  that  effect  from 
Werthema/m  ;  and  he  could  not  be  made  to  run  the  risk 
of  a  &11  in  the  market  in  the  interval  elapsing  before 
the  bill  was  presented  for  acceptance. 

If  the  language  of  the  letter  of  4th  January  were 
equivocal,  the  construction  to  be  pot  upon  it  ought 
rather  to  be  against  the  party  who  places  an  indorsed 
bill  of  lading  in  the  hands  of  third  persons,  and  enables 
them  to  deal  with  others  as  if  they  had  complete  controul 
over  it ;  but,  in  this  case,  we  think  that  the  language  of 
the  defendants,  expressly  and  clearly,  authorized  the 
unconditional  transfer  of  the  bill  of  lading  to  the 
purchaser. 

No  decision  or  dictum  was  cited  in  the  argument 
which  at  all  conflicts  with  the  view  we  have  taken  of 
this  case :  and  we  conceive  that  it  is  in  entire  conformity 
with  the  various  decisions  relied  upon  by  the  plaintifls. 
These  wc  abstain  from  commenting  upon,  as  they  ap{)car 
to  be    in    harmony  with   each  other,  and  wc   entirely 
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approve  of  ihem.     Ever  since  the  great  case  of  iicA-        J854. 
barrow  v.  Mason  (a)  the  law  has  been  considered  to  be       Gobnby 
that  the   bona  fide  transferee,   for  value,  of  a  bill  of     „    ^* 
lading,  indorsed  by  the  shipper  or  his  consignee,  and 
pnt  into  circulation  by  the  authority  of  the  shipper  or 
consignee,  has  an  absolute  title  to  the  goods,  freed  frc^n 
the  equitable  right  of  the  unpaid  vendor  to  stop  in 
transitu,  as  against  the  purchaser;  and  we  believe  it  to 
be  of  essential  importance  to  commerce  that  this  law 
should  be  upheld.     For  these  reasons  we  give 

Judgment  for  the  plaintiffs. 


(a)  See  note  (a),  antt^p,  627. 


The    Queen    against   the    Inhabitants    of  •    ^'^^^*^'^^' 
Bbnjbworth* 


May  3d. 


C\^  appeal   against    an    order  of    two  justices,   for  No  settlement 

removal  of  Harriet  Berrington,  the  wife  of  John  the  occupation 

Berrinffton,   and  her  three   lawful    children,  firom  the  i,y  reason  of 

parish  St  James,  Clerkenwell,  in  Middlesex,  to  the  parish  f'/eTunder 

of  Benjeworth  in  Worcestershire,  the  Sessions  confirmed  5f*;^f//^6* 

the  order,  subject  to  the  opinion  of  this  Court  upon  a  |^^**°  ?*yjj"®"* 

case  stating  substantially  as  follows.  party  not 

,  authorized  by 

Tlie  grounds  of  removal,  so  far  as  material  to  the  case,  the  occupier 

to  make  the 
alleged  as  follows.  payment. 

Harriet  Berrington  was  the  wife  of  John  Berrington, 

a  prisoner  under  sentence  of  transportation.     In  1832, 

John  Berrington  hired  by  the  year  a  separate  and  distinct 

tenement,  consisting  of  a  dwelling  house  situate  in  the 
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1854.        parish  of  Benfewarthy  at  the  rent  of  30/.  a  year:    and 

The  Qi)i:en    ^®  held,  rented  and  actuallj  occupied  and  resided  in  the 

Inhabiuouof  ^'^  house,  under  the  said  yearly  hiring,  for  two  years; 

BsNjiiwoBTH.   jjjjj  jjg  p^jj  jjjp  g^j J  j.gjj^  jjj  ^g^jj  ^f  gy^ij  years ;  and  he 

was  charged  with,  and  paid  his  share  of,  the  poor  rates 
of  the  said  parish  in  respect  of  the  said  house,  and 
resided  therein  for  forty  days  after  payment  thereof. 

The  appellants  in  their  grounds  of  appeal  traversed 
these  settlements. 

At  the  trial  of  the  appeal,  the  respondents  relied  solely 
upon  the  settlement  by  payment  of  taxes.  And  they 
proved  that  settlement  to  the  satisfaction  of  the  Court 
of  Quarter  Sessions,  if  the  following  facts  as  to  the  pay- 
ment of  the  poor's  rate  are  suflScient  in  point  of  law. 

It  was  proved  by  Harriet  Berrington^  the  wife,  that 
she  had  seen  the  poor  rates,  in  respect  of  the  house  in 
question,  paid  on  two  several  occasions  by  her  husband, 
John  Berrinfftoriy  during  his  occupation  thereof;  and 
that  she  believed  they  continued  to  live  there  for  more 
than  two  months  after  the  last  payment.  The  appellants 
called  John  Berrington ;  who  stated  that  he  had  no  recol- 
lection of  having  paid  any  rates  or  taxes  for  the  house  in 
question ;  and  that,  if  they  were  paid,  the  payments 
were  made  for  him  by  his  wife's  father,  as  he  had  not 
the  means  of  paying  them.  The  respondents  then  called 
for  the  rate  books  which  they  had  given  the  appellants 
notice  to  produce ;  but  the  appellants  did  not  produce 
them. 

**The  Court  of  Quarter  Sessions  found,  upon  the 
evidence,  that  the  rates  were  paid  by  the  father  in  law 
for  the  pauper,  and  that  he  resided  for  upwards  of  forty 
days  after  payment ;  but  that  he  had  no  authority  from 
the  pauper  to  pay  them." 
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The  question  for  the  opinion  of  this  Court  is  whether,        1854. 
on  the  above  evidence  and  finding,  the  Sessions  were    The  Quben 
right  in  confirming  the  order.     If  so,  order  of  removal    inbtbhinti  of 
and  order  of  Sessions  to  stand  confirmed ;  if  otherwise,  Bknjewobth. 
to  be  quashed. 

Pashley,  in  support  of  the  order  of  Sessions.  The 
question  is,  whether  this  was  a  payment  by  John  Ber- 
rington  of  rates,  within  stat  3  &  4  W.  ^  M.  c.W.  s.  6. 
He  occupied  the  tenement,  and  was  assessed.  On  the 
other  side,  it  will  be  contended  that,  inasmuch  as  the 
father  in  law  had  no  authority  from  the  pauper  to  pay, 
the  rates  were  not,  in  legal  effect,  paid  by  the  pauper. 
But  in  Rex  v.  Bridgewater  (a),  where  a  friend  of  the 
pauper,  without  any  communication  with  him,  and  in 
his  name,  paid  land  tax  to  prevent  a  distress,  this  was 
held  to  be  a  payment  by  the  pauper. 

Archbold  and  Clarksan,  contra,  were  not  called  on. 

Lord  Campbell  C.  J.  Can  any  stranger  to  a  man 
make  himself  the  man's  creditor  by  paying  his  debt  ?  In 
Rex  V.  Bridgewater  (a)  the  Court  must  have  understood 
the  Sessions  to  have  thought  there  was  an  authority ;  if 
they  did  not,  I  think  the  decision  not  law.  Here  the 
authority  is  expressly  negatived. 

WiGHTMAN  J.  I  suppose  the  Court  in  Rex  v. 
Bridgewater  (a)  thought  that  the  authority  was  to  be 
inferred  fi:om  the  relation  of  the  parties. 

(o)  3  T.  R.  550. 
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Cbompton  J.  (a).     That  must  have  been  their  infer- 


"rhe  QcraT  ^"^  ^^  ^^^^  "8^'  ^^  wrong.     They  could  not  have 
inhafaT'      of  ™^*"^^  ^  break  in  upon  the  principles  of  common  law. 
BfsrjcwoETH.  Order  of  Sessions  quashed* 


(a  )  Erie  J.  was  absent. 


Under  ftat. 
5  &  6  IF.  4. 
e,  63.,  the 
SemoDshaTe 
power  to  ap- 
point inspec- 
tor! of  weigbta 
and  measures ; 
and,  for  such 
appoiotment, 
tbejr  maj,  if 
tbej  tbink  fit, 
select  iospec 
tors  and  super- 
intendents of 
rural  police 
(acting  under 
stat.2&3  Fid. 
e.  93.) :  and 
therefore  such 
appointment 
cannot  be 
removed  bj 
certiorari, 
sect.  36  of 
Stat.  5&6 
fr.  4.  e.  63. 
taking  awaj 
the  certiorari. 


The  Queen  against  Jabvis. 

JpOfVEBy  in  this  Term,  obtained  a  rule  calling  on  the 
defendant  to  shew  cause  why  the  writ  of  certiorari 
in  this  prosecution  should  not  be  quashed,  and  the  return 
made  thereto  taken  off  the  file  of  this  Court  and  sent 
back  to  the  Sessions. 

From  the  affidavit  on  which  the  rule  was  obtained,  it 
appeared  that,  at  a  Quarter  Sessions  holdcn  for  Suffolk 
on  1st  February^  1854,  for  the  appointment  of  inspectors 
of  weights  and  measures,  under  stat.  5  &  6  W.A.  c.  63., 
the  Sessions  appointed  an  inspector  and  four  super- 
intendents of  police  to  be  inspectors  of  weights  and 
measures  for  four  districts  respectively.  Nothing  was 
contained  in  the  order  respecting  salary.  The  order  was 
afterwards  removed  by  a  writ  of  certiorari,  obtained  at 
Chambers,  under  the  order  of  Crompton  J. 

WorUedge  now  shewed  cause.  The  order  is  bad,  for 
want  of  jurisdiction ;  and  therefore,  though  sect  36 
enacts  that  no  proceeding  under  the  Act  shall  be  removed 
by  certiorari,  the  order  will  be  quashed.     By  sect.  10  of 
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the  Rural  Police  Act,  2  &  3  Ftct  c.  93.,  the  superin-  1854. 
tendcnts  of  police  are  forbidden  to  employ  themselves  in  The  Queen 
any  other  way  than  under  that  Act.  [  Wightman  J.  That  j^Rvig. 
is  ^*  for  hire  or  gain.**  In  this  case  the  appointments  are 
not  at  a  salary.]  This  is  for  hire  or  gain,  because  stat. 
5  &  ^  W.4.C,  63.  8,  17.  makes  it  a  duty  of  the  justices 
to  direct  a  remuneration  to  the  inspectors  whom  they 
appoint  [Crampton  J.  If  the  justices  appointed  these 
superintendents  without  salary  in  order  that  they  might 
fill  up  the  time  for  which  they  were  paid  under  the 
police  Act,  was  that  an  act  in  excess  of  jurisdiction  ? 
The  power  to  give  a  salary  does  not  make  it  unlawful 
not  to  give  a  salary,  if  the  person  to  whom  it  would  be 
paid,  if  given  at  all,  consents  to  act  gratuitously.]  The 
two  appointments  of  the  same  person  are  illegal,  because 
the  duties  are  inconsistent.  The  inspectors  must  on 
certain  days  be  at  certain  places;  the  superintendent 
may  be  required  by  the  calls  of  that  office  to  be  else- 
where than  at  the  particular  place  where,  as  inspector, 
he  ought  to  be.  Is  he  to  neglect  the  duties  of  one  of 
the  two  offices  ?  [  Wightman  J.  That  surmise  docs  not 
shew  that  the  appointment  was  one  which  the  justices 
had  not  jurisdiction  to  make.] 

Power  and  Couch,  contr4,  were  not  called  on. 

Lord  Campbell  C.  J.  It  is  quite  clear  that  this  writ 
ought  not  to  have  issued.  We  should  be  exceeding  our 
jurisdiction  were  we  to  interfere  with  the  discretion  of 
the  justices  in  the  matter. 

Wightman  and  Crompton  Js.  (a)  concurred. 

(a)   Erie  J.  was  altsent. 
VOL.   IIL  2   T  e.   &   a 
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1854. 


TW  QCECN 


Power  applied  fi>r  costs. 

Lord  Campbell  C.  J.  We  should  have  made  the 
rale  absolute  without  costs,  were  it  not  that  the  attention 
of  my  brother  Cramptom,  to  whom  the  application  for 
this  writ  was  made  at  Chambers,  was  not  drawn  to  the 
section  by  which  the  certiorari  is  taken  away. 

Rule  absolute  with  co8t& 


2;^'  IN    THE    EXCHEQUER   CHAMBER. 


(Error  from  the  Queen's  Bench.) 
FiSHEB  against  Bridges. 


AetknoBa 
oofraut  to 

Res,  which 
the  Court 


'T^HE  pleadings  in  this  case  are  stated  at  length  in  the 

report  of  the  case  below  (a).     The  following  abstract 

of  the  record  is  taken  finom  the  judgment  of  the  Court 

'that     ^^   Exchequer   Chamber,  delivered    in    this  case   by 

tha«lu^beea   j^,^  Q.  J. 
an  Illegal 

agreementthat.      «  The  declaration  states,  in  substance,  that  the  defend- 
er a  price  to 

be  paid  to  the    ant  by  his  deed  covenanted  with  the  plaintiff,  for  himselil 
platntifl^  land         .       '' .  . 

ahould  be  told   his  heirs,  &c.,  that  he,  the  defendant,  his  heirs,  &c., 

to  defendiunt     should  and  would  well  and  truly  pay  to  the  plaintiff,  his 

for  an  illegal 

object;  that 

the  land  was  ooovejed  to  defendant  for  that  object ;  and  that  afterwards  the  deed  was 

executed  to  secure  payment  of  the  price. 

Held  bjT  the  Exchequer  Chamber,  reversing  the  judgment  of  the  Qoeen*s  Bench,  that 
the  plea  was  good.  For,  the  deed  being  given  as  a  security  for  the  pavment  of  a  debt  tainted 
with  illegality,  the  law,  which  would  not  enforce  the  payment  of  the  debt,  would  not  enforce 
the  payment  of  the  security. 


(a)  Fither  v.  Bridpfs,  2  E.  ^  B.  U8. 


FiSHSE 

BaiDOBS. 
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executors,  &C9  the  sum  of  630/.,  with  interest  on  a  day        ]SS4. 
named. 

The  defendant  pleaded,  first,  that,  before  the  making  of 
the  deed  in  the  declaration  mentioned,  it  was  unlawfully 
agreed,  by  and  between  the  plaintiff  and  the  defendant, 
that  the  plaintiff  should  sell  &c.  to  the  defendant,  and 
that  the  defendant  should  purchase  of  the  plaintiff,  and 
accept  from  him  a  conveyance  of,  certain  land  &c.,  for 
the  residue  of  a  term,  subject  to  a  mortgage,  at  and  for 
and  in  consideration  of  a  certain  sum  of  money,  to  be 
therefore  paid  by  the  defendant  to  the  plaintiff,  to  the 
intent  and  for  the  purpose,  as  the  plaintiff  at  the  time  of 
the  making  of  the  agreement  well  knew,  that  the  land 
&C.  should  be  exposed  to  sale  and  sold  by  way  of  lottery 
&c.,  contrary  to  the  form  of  the  statute ;  and  further 
that,  afterwards,  in  pursuance  of  the  said  illegal  agree- 
ment, the  said  lands  &c.  were  sold,  transferred  and 
assigned  for  the  residue  of  the  term,  subject  as  aforesaid, 
and,  a  part  of  the  purchase  or  consideration  money,  to 
he  paid  by  the  defendant  to  the  plaintiff  for  the  same, 
being  unpaid,  the  defendant,  to  secure  the  payment 
thereof  to  the  plaintiff,  made  the  covenant  in  the  decla- 
ration mentioned,  the  said  630/.  being  parcel  of  that 
money. 

The  second  plea  was  in  substance  the  same  as  the  first, 
except  that  it  states  the  sale  to  be  colourable. 

At  the  trial,  the  jury  found  the  first  plea  for  the 
defendant:  and,  the  Court  of  Queen's  Bench  having 
given  judgment  for  the  plaintiff,  non  obstante  veredicto, 
the  defendant  below  brought  this  writ  of  error." 

The  case  was  now  (a)  argued. 

(a)  Before  Jervi*  C.  J.,  PoUoek  C.  B.,  CrettweU,  WiUianu  and  Crowder 
Js.,  and  Parhe,  Piatt  and  Martin  Bs. 

2    T   2 


Bbjixsbi. 
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1854.  Hugh  HilU  for  the  defendant  below,  in  support  of 

Pjgjjjjj^  the  suggestion  of  error.  The  original  agreement,  as 
disclosed  on  the  plea,  is  in  itself  illegal ;  it  is  an  agree- 
ment for  the  purpose  that  the  lands  may  be  exposed 
to  sale  and  sold  by  way  of  lottery ;  which  is  rendered 
penal  by  stat.  12  G.  2.  c.  28.  s.  1.  The  contract  itself 
therefore  is  void  and  cannot  be  enforced  at  law ;  Bartlett 
V.  Vinor  (a),  De  Begnis  v.  Armistead  {b\  It  was  not 
disputed  below,  and  probably  will  not  be  disputed  now, 
that  the  general  principle  is  clear,  that  all  things  done 
in  contravention  of  a  statute  are  illegal.  It  is  not 
material  whether  the  thing  forbidden  is  malum  pro- 
hibitum or  malum  in  se;  in  neither  case  will  the  law 
enforce  an  agreement  the  object  of  which  is  to  transgress 
a  statute ;  Langton  v.  Hughes  (c),  Tlie  Gas  Light  and  Coke 
Company  v.  Turner  {d)y  Cannan  v.  Bryce  (e).  But  the 
Court  of  Qucen*s  Bench,  admitting  that  no  action  would 
have  lain  on  the  agreement,  decided  that  an  action  lay 
on  this  instrument  under  seal,  imismuch  as  a  deed 
requires  no  consideration.  The  error  lay  in  construing 
this  plea  as  merely  shewing  no  consideration;  when 
rightly  construed,  it  shews  that  there  was  a  consider- 
ation, and  that  it  was  an  illegal  one.  First :  the  language 
of  the  plea  shews  that  the  bond  was  given  as  part  of 
the  machinery  for  carrying  out  the  illegal  purpose.  If 
it  may  bear  that  meaning,  and  it  is  necessary  to  make 
it  a  good  plea,  it  should,  after  verdict,  be  so  con- 
strued. Similar  averments  have  been  construed  in  this 
way ;  Lightfoot  v.   Tenant  {g),   Paxton  v.  Popham  (h). 

(a)   CaHA.  251. 

(6)  10  Bing.  107.     See  Pidgeom  v.  Bwslem,  3  Exch.  465. 

(e)  \M.^S.  593.  (d)  5  New  Co,  666. 

<#)  3  J9.  4-  /Mi  179.  {g)  \  B.^  P.  551. 

(A)  9  Ea»i,  408. 
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But,  even  if  it  was  not  part  of  the  original  scheme  that        1854. 
a  bond  should  be  given  for  the  price,  yet,  if  it  appears       fisher 
that  the  bond  was  given,  not  gratuitously,  but  to  secure      bridgbi. 
the  fulfilment  of  an  illegal  agreement,  the  law  will  not 
lend  its  assistance  to  enforce  the  security,  as  it  would 
not  have  enforced    the   debt.      That    makes   the  dis- 
tinction between  the  present  case  and  those  of  bonds 
given  in  consideration  of  past  cohabitation.     In  such 
cases  there  is  no  consideration  at  all ;  a  promise  to  pay 
is  void,  not  as  being   illegal,   but  as  nudum  pactum; 
Beaumont  v.  Reeve  (a).     But  here  was  a  complete  con- 
sideration   for   the.  original   agreement ;  and  assumpsit 
would  have  lain  to  enforce  the  payment  of  the  money 
had  not  that  agreement  been  illegal. 

WiUeSy  contr^  The  greater  part  of  the  principles 
laid  down  on  the  other  side  are  admitted :  yet  the  plea 
is  bad,  and  the  judgment  below  correct.  A  deed 
requires  no  consideration  to  support  it ;  and  therefore 
the  plea  is  not  good  unless  it  shews  the  deed  was  given 
for  an  illegal  consideration.  No  question  can  arise  as 
to  the  sufficiency  of  the  consideration :  the  plea  must 
affirmatively  shew  that  the  consideration  was  bad. 
Now,  though  it  was  illegal  to  agree  to  purchase  land 
for  the  purpose  of  selling  it  by  lottery,  and  though  it 
was  illegal  to  sell  the  land  by  lottery,  yet,  after  the 
land  had  been  conveyed  to  the  purchaser  by  the  vendor, 
it  was  the  moral  duty  of  the  purchaser  to  pay  the  price. 
It  is  not  a  duty  which  the  law  would  enforce :  but,  after 
one  party  has  suffered  prejudice,  and  the  other  party  has 
obtained  benefit,  it  is,  at  least,  not  wrong  or  wicked  to 

(a)  8  Q.  B.  483. 
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1854.  make  compensation.  It  is  as  proper  to  pay  for  an 
Pj3,j^  estate  previoasly  obtained  by  an  antecedent  illegal 
BaiDOBs.  bc^^lS^  &s  to  pay  compensation  to  a  woman  for  past 
seduction.  In  Barnes  v.  Hedley{a)  the  Court  of  Com- 
mon Pleas  held  that  a  promise  to  repay,  with  legal 
interest)  a  sum  previously  lent  on  usurious  terms  was 
binding.  The  cases  now  shew  that  such  a  moral  obli- 
gation to  pay  is  not  a  su£Scient  consideration ;  but,  to 
support  this  plea,  it  must  be  made  out  that  the  com- 
pliance with  such  a  moral  obligation  is  illegal.  It  is 
said  that  after  verdict  the  plea  is  to  be  understood 
in  the  sense  that  will  make  it  good;  but  the  intend- 
ments, to  be  made  after  verdict,  must  be  consistent  with 
the  language  of  the  plea.  The  language  shews  that  "  in 
pursuance"  of  the  agreement  the  lands  were  sold ;  but 
then  it  changes,  adding,  ^^and,  a  part  of  the  said  purchase 
or  consideration  money  to  be  paid  by  the  defendant  to 
the  plaintiff  for  the  same  being  uupaid.**  That  was  not 
in  pursuance  of  the  agreement  but  in  breach  of  iL 
{Parke  B.  I  doubt  whether  that  is  the  right  construc- 
tion, after  verdict  But  suppose  it  to  be  so.  It  is  true 
that  a  bond  given  in  consideration  of  bygone  seduction 
is  not  invalid.  But,  if  a  bond  were,  after  seduction,  given 
to  secure  the  price  promised  before  hand,  would  that  be 
valid?]  Yes,  unless  it  was  part  of  the  previous  bargain 
that  such  a  security  should  be  given :  the  securing  the 
payment  would  be  but  an  act  of  common  honesty.  But  in 
the  present  case  it  is  not  even  shewn  that  the  agreement 
was  illegal.  It  is  only  said  that  the  purchaser  intended 
to  sell  the  land  by  lottery  ^*as  the  plaintiff  at  the  time 
of  the  making  the  said  agreement  well  knew."    But  it 

(a)  2  Tajtni.  184. 
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is  not  enough  that  the  vendor  knew  that  the  purchaser        1854. 
intended  to  make  an  illegal  use  of  the  thing  sold :  the       Ywoee, 
plea  ought  to  have  shewn  that  the  vendor  intended  it      budqmb, 
also;  Pelkeatv.  Angelica).    The  whole  of  the  cases  on 
illegality  are  collected  in  Chitty  on  CantracU^  4th  ed.  570., 
and  note  (h)  to  Bex  v.  KUderby  {b).     No  case  shews  that 
a  bond,  voluntarily  given,  after  the  illegality  is  over,  to 
secure  payment  for  what  had  been   actually,  though 
improperly,  enjoyed,  is  illegal. 

H.  HiU^  in  reply.  The  averments  shewing  the  ille- 
gality of  the  agreement  go  further  than  the  facts  in 
Langton  v.  Hughes  (c).  And,  as  the  agreement  must 
be  understood  as  having  been  to  pay  the  price,  or  do 
something  equivalent  to  payment,  the  giving  a  bond  was 
in  pursuance  of  the  agreement. 

Cur,  adv.  tmlt. 

Jervis  C*  J.,  on  a  subsequent  day  in  this  Term 
{May  10),  delivered  judgment 

This  is  a  writ  of  error  from  the  Court  of  Queen's 
Bench*  (After  stating  the  pleadings  as  ante,  p.  642, 
his  Lordship  proceeded.) 

The  first  question  is.  What  is  the  meaning  of  the  plea  ? 
It  was  said  in  the  argument  that  it  did  not  sufficiently 
affect  the  plaintiff  with  a  participation  in  the  intent  and 
purpose  of  ultimately  selling  the  land  &c.  by  lottery, 
because  the  interposition  of  the  words  '^as  the  plaintiff 
at  the  time  of  the  making  of  the  said  agreement  well 
knew"  shewed  that  the  plaintiff  merely  knew  of  the 

(a)  1C.  M.  4>i2.  311. 

(6)  I  Wjm.  Saund.  309.     Sec  ColKtu  ▼.   Bkintern,  2  WiU.   341,  and 
note  to  that  case  in  I  Smith* s  Lea.  Co.  168. 
(c)   \  M.^  S.  593. 
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1854.  intent  But  we  think  that  the  plea  cannot  be  so  read. 
Fisher  After  verdict  every  fair  intendment  must  be  made  in 
Bridges.  ^^"^^^^  of  the  plea,  giving  full  effect  to  all  the  words 
used:  and,  finding,  as  we  do  in  the  plea,  a  distinct 
averment  that  the  agreement  between  the  plaintiff  and 
the  defendant  for  the  sale  was  to  the  intent  and  for  the 
purpose  of  the  future  lottery,  we  cannot  qualify  that 
allegation  so  as  to  make  the  plea  bad,  merely  because 
it  is  added,  perhaps  unnecessarily,  that  the  plaintiff 
knew  of  that  intent 

It  was  also  said  in  the  argument,  and  this  point 
formed  the  basis  of  the  judgment  of  the  Court  below, 
that  it  did  not  appear  that  the  covenant  was  given  in 
pursuance  of  the  agreement  or  was  connected  with  it 
Perhaps,  if  it  were  necessary  to  make  the  plea  good,  it 
might  after  verdict  be  taken  to  mean  that  the  lands  were 
sold  and  transferred  in  pursuance  of  the  agreement,  and 
also,  the  consideration  money  being  in  part  unpaid,  that 
the  covenant  was  given  in  pursuance  of  the  agreement. 
But  according  to  the  view  we  take  of  this  case  it  is  not 
necessary  that  the  plea  should  be  so  understood.  It 
clearly  shews  that  the  covenant  was  given  to  secure  the 
payment  of  a  part  of  the  purchase  or  consideration 
money  for  the  lands  the  subject  of  the  agreement 

Upon  the  record  so  framed,  and  so  understood,  in 
our  opinion  the  plaintiff'  in  error  is  entitled  to  judgment: 
and  we  therefore  think  that  the  judgment  of  the  Court 
below  must  be  reversed. 

It  is  not  denied  that  the  original  agreement  was 
tainteil  with  illegality.  All  lotteries  are  prohibited  by 
Stat  10  &  11  fV.  3.  c.  17.  *.  1.:  and,  by  stat  12  G.  2. 
c.  28.  s.  4.,  all  sales  of  houses,  lands,  &c.  by  lottery  are 
declared  to  be  void  to  all  intents  and  purposes. 

The  agreement,  being  illegal,  could  not  be  enforced ; 
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and  no  action  could  be  brought  for  the  recovery  of  the  1854. 
purchase  money  of  the  lands  the  subject  matter  of  the  Fibhee, 
illegal  agreement.  This  was  conceded  in  the  Court  bmoes. 
below ;  it  was  not  denied  in  the  course  of  the  argument 
before  us ;  and,  if  necessary,  might  be  established  by 
many  authorities.  But  it  is  said  that  the  covenant  may 
be  good,  and  may  be  enforced  at  law,  even  though  the 
original  agreement  were  illegal  and  the  purchase  money 
not  recoverable,  by  reason  of  that  illegality,  if  it  had 
not  been  secured  by  an  instrument  under  seal.  It  is 
certainly  true  that  for  a  bond,  or  other  instrument  under 
seal,  no  consideration  is  necessary ;  but  it  does  not 
therefore  follow  that  every  such  instrument  may  be 
enforced  by  an  action.  The  authorities  cited  in  the 
argument  shew  that,  where  the  bond  or  other  instrument 
is  connected  with  the  illegal  agreement,  it  cannot  be 
enforced ;  Lightfoot  v.  Tenant  (a),  Paxton  v.  Popham  (6), 
The  Gas  Light  and  Coke  Company  v.  Turner  (c):  and 
therefore,  if  this  plea  alleges  that  the  covenant  was 
given  in  pursuance  of  the  illegal  agreement,  it  would 
upon  these  authorities  be  an  answer  to  the  action. 

But,  if  it  is  not  so  understood,  we  think  it  shews  a 
good  defence.  It  is  clear  that  the  covenant  was  given 
for  payment  of  the  purchase  money.  It  springs  from, 
and  is  a  creature  of,  the  illegal  agreement ;  and,  as  the 
law  would  not  enforce  the  original  illegal  contract,  so 
neither  will  it  allow  the  parties  to  enforce  a  security  for 
the  purchase  money,  which  by  the  original  bargain  was 
tainted  with  illegality. 

The  case  of  Beaumont  v.  Reeve  (d),  much  relied  upon 


(a)  1  B,^  P.  551.  (b)  9  Batt,  408. 

(c)  5  New  Co,  666.  {d)  8  Q.  B.  483. 
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1854.  in  the  Court  below,  does  not  in  our  judgment  affect  the 
YtMOEa,  question.  It  is  clear  that  past  cohabitation  and  previous 
seduction  are  not  good  considerations  for  a  parol  pro- 
mise ;  but  they  are  not  therefore  illegal  considerations. 
They  are  no  considerations  at  all :  and,  inasmuch  as  a 
bond,  or  other  instrument  under  seal,  is  good  without 
any  consideration,  it  by  no  means  follows  that  a  cove- 
nant,  to  pay  a  sum  of  money  tainted  with  illegality,  can 
be  enforced  merely  because  a  bond  for  maintenance, 
founded  upon  past  cohabitation  or  previous  seduction, 
is  good.  If  an  agreement  had  been  made  to  pay  a  sum 
of  money  in  consideration  of  future  cohabitation,  and, 
after  cohabitation,  the  money  being  unpaid,  a  bond  had 
been  given  to  secure  that  money,  that  would  be  the 
same  case  as  this ;  and  such  a  bond  could  not  under 
such  circumstances  be  enforced. 

For  these  reasons  we  are  of  opinion  that  the  judgment 
must  be  reversed. 

Judgment  reversed. 


Friday,  JoHN  Fagg  aqaifist  Joseph  Nudd. 

May  5th.  ^ 

Under  secL  91  "pLAINTIFF  sued  defendant  on  a  promissory  note, 

of  The  Onn-  X.                           t     ■»       ^                     /.-iij 

moo  Law  Pro-  for  interest,  *'  and  also  for  money  found  to  be  due 
l852,acoiiiit  fi^tn  the  said  defendant  to  the  said  plaintiff  on  accounts 
foJind^toL  stated  between  them.*'    Demurrer  to  the  third  count- 
doe  from  the  Joinder 
defendant  to  •'0"»aer. 

the  plaintiff 

on  acooants 

stated  between  them  is  suflicient,  though  it  omits  the  words  "  for  money  payable  by  the 

defendant  to  the  plaintiff  for**  contained  m  the  form  given  in  Schedule  (  B.). 
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Morgan  Uoyd^  for  the  defendant  The  absence  of  1854. 
the  words  "  For  money  payable  by  the  defendant  to  the  fagg 
plaintiff"  is  fatal;  Place  v.  Potts  (a),  uun». 

Raymond^  contrd,  was  not  called  upon. 

Lord  Campbell  C.  J.  llie  count  demurred  to,  in 
substance,  follows  the  form  given  in  Schedule  (B.)  to 
the  Common  Law  Procedure  Act,  1852:  and  I  am 
of  opinion  that,  if  we  were  to  decide  in  favour  of  this 
demurrer,  we  should  contravene  the  clearly  expressed 
intention  of  the  Legislature.  Objections  such  as  the 
present  had  often  prevailed ;  and  it  was  thought  not 
creditable  to  the  administration  of  justice  that  they 
should  prevail :  to  avoid  them  in  future  the  Legislature 
gave  forms  which  it  declared  should  be  sufficient:  but, 
by  sect  91,  it  carefully  provided  that  no  deviation  from 
those  forms  should  be  injurious  so  long  as  the  substance 
was  preserved.  The  Legislature  most  anxiously  goes 
on  to  declare  that  ^^  nothing  herein  contained  shall 
render  it  erroneous  or  irregular  to  depart  firom  the  letter, 
of  such  forms,  so  long  as  the  substance  is  expressed 
without  prolixity."  Prolixity  seems  to  have  been  the 
evil  dreaded ;  nothing  concise  is  bad  if  it  indicates  the 
substance.  The  form  given  in  Schedule  (B.)  is  in  the 
present  case  followed  in  all  other  respects ;  but  the  words 
"  Money  payable  by  the  defendant  to  the  plaintiff  for** 
are  omitted.  If  the  effect  of  this  omission  could  be  to 
mislead,  if  the  defendant  would  not  have  as  much 
information  from  the  form  adopted  as  from  the  form  in 
the   Act,  there  would   be  some  ground  of  complaint. 

(a)  8  £xcA.705. 
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1854.  B"^  ^^  cannot  be  doubted  that  the  defendant  has  every 
^^^  information ;  and  the  substance  of  the  statutory  form  is 
^  ^-  expressed.  The  omission  is  only  to  state  that  the  money 

was  payable:  but  that  the  law  implies  from  its  being 

found  due  on  an  account  stated. 

WiGHTBfAN  J.  If  the  Act  had  prescribed  a  form 
which  was  to  be  followed  in  all  cases,  it  might  be  that  any 
deviation  from  it  would  hurt :  but  here  the  Legislature 
has  carefully  provided  that  no  deviation  from  the  form 
shall  be  erroneous  or  irregular,  ^'  so  long  as  the  substance 
is  expressed  without  prolixity."  I  find  it  difficult  to  see 
how  money  can  be  found  due  on  an  account  stated 
without  being  payable;  so  that  I  think  that  the  sub- 
stance is  expressed. 

Crompton  J.  (a).  From  money  being  found  due  on 
accounts  stated  the  law  implies  a  promise  to  pay  it 

Judgment  for  the  plaintiff. 

(a)  No  fourth  Judge  was  present  this  daj. 
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1854. 


IN    THE    EXCHEQUER    CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Mayor,  Aldermen,  and  Burgesses  of  the 
Borough  of  Berwick  upon  Tweed  against 
James  Jeffries  Oswald. 


THE  plaintifis  in  this  action  having  obtained  a  verdict  Corenant  with 
11    1       .  '     r  11/1  M'  ^  •     the  Mayor  Ac 

on  all  the  issues  m  fact,  and  the  Court  ot  l^ueens  of  the  borough 
Bench  having  given  judgment  in  their  favour  on  the  deed, executed 
demurrers   to   two   pleas,  the  sixth  and  seventh,  final  ^VT?!.* 
judgment  was  signed  for  216U   18*.     The  defendant  J^^^^'? 
suinrested  error.  p^*^:  ^'* 

^^  by  which,  after 

The  declaration  and  the  pleas  which  led  to  issues  in  reciting  that 

the  council 
law  are  fully  stated  in  the  report  of  the  case  below  (a),  of  the  borough 

had  elected  2). 
treasurer  of  the 
borough,  defendant  became  surety  to  the  Corporation  for  D,*s  accounting  to  them  '*  duAng 
the  whole  time  of  D,  continuing  in  the  said  oflBce,  in  consequence  of  toe  said  election,  or 
under  any  annual  or  other  future  election  of  the  said  council  to  the  said  oflBce.*'  ATennents 
Uiat,  by  subsequent  elections,  D.  was  continued  in  his  oflBcc  and  did  not  account. 

Plea :  that  D.  was  elected  to  the  office,  and  the  deed  given,  whilst  the  office  was  annual 
under  sUt.  5  8c  6  W.  i.  c.  76.  «.  58. ;  that,  on  9th  November  1843,  D.  was,  in  obedience  to 
Stat.  6  &  7  Viet.  e.  89.  «.  6.,  elected  to  the  office  during  pleasure:  and  that  he  accounted 
up  to  9th  November  1843.  On  demurrer,  the  Court  of  Queen's  Bench  gave  judgment  for 
the  plaintiffs.     Error  being  suggested. 

Held  by  CrettweU  and  WiUiam*  Js.,  and  ParJle,  Alderton  and  Martin  Bs.,  affirming  the 
judgpncnt  below,  that,  the  functions  and  duties  of  the  office  not  being  changed,  it  continued 
the  same  office  ;  and  that  the  change  in  the  tenure  was  provided  for  by  the  language  of  the 
deed,  and  therefore  did  not  discharge  the  sureties. 

Dissentientibus  Jervit  C.  J.,  PoUoeh  C.  B.  and  Manle  J.,  on  the  grounds  that  the  parties 
to  the  instrument  should  be  presumed  to  be  contracting  on  the  supposition  that  the  ezistinff 
law  should  continue  to  exist ;  that  there  were  no  words  to  shew  that  the  parties  intended 
to  be  bound  in  case  the  tenure  of  the  office  was  changed  ;  and  that,  the  risa  of  the  sureties 
being  affected  by  the  change  in  the  tenure,  the  office  did  not  remain  the  same  within  the 
meaning  of  the  security  deed. 

Judgment  affirmed. 

(a)  Mofor  of  Berwick  v.  Oewald,  1  E.  ^  B.  295.  (where,  in  the  first 
line  of  the  marginal  note,  for  "  by  "  Vead  "  with.";. 
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1854.  The  following  abstract  of  the  pleadings  is  taken  from 
Major  of  ~  ^^®  judgment  of  Martin  B.  in  the  Exchequer  Chamber. 
Berwick  u  Th^  declaration  was  upon  a  deed,  dated  the  15th  of 

Oswald.  January  1842,  which  recited  that,  at  meetings  of  the 
Town  Council  of  the  Borough  and  town  of  Berwick 
upon  Tweedy  held  on  the  21st  of  Decernber  1841  and 
llth  January  1842,  certain  resolutions  were  agreed  to 
relative  to  the  o£Sce  of  treasurer  of  the  borough,  and, 
amongst  them,  that  the  treasurer  should  find  securities 
for  the  due  execution  of  his  o£Sce  in  the  sum  of  200021 ; 
and  that,  at  one  of  these  meetings,  a  person  named 
Murray  had  been  elected  the  treasurer.  The  deed  then 
proceeded  to  state  that  the  said  Murray ^  and  the  defend- 
ant, and  certain  other  persons,  as  cautioners,  sureties 
and  full  debtors,  with  Murray ^  bound  themselves  jointly 
and  severally  to  the  plaintifis,  to  pay  to  them  all  sums  of 
money  which  Murray  should  receive  "  in  virtue  of  ^  his 
*^  said  appointment  as  treasurer  as  aforesaid^  during  the 
whole  time  of^  his  ^*  continuing  in  the  said  office^  in 
consequence  of  the  said  election^  or  under  any  annual  or 
other  future  election  of  the  said  council  to  the  said 
office'^  The  deed  then  proceeds  to  provide  for  the  due 
execution  by  Murray  of  his  said  office,  and  for  his  atten- 
tion to  its  dudes  during  his  continuance  in  office,  and 
limited  the  liability  by  reason  of  it  to  200021  The 
declaration  then  alleged  that  Murray  became  treasurer 
by  virtue  of  the  election  mentioned  in  the  deed ;  and 
that,  by  virtue  of  an  election  made  on  the  9th  November 
1842  and  other  subsequent  elections,  he  continued 
treasurer  until  the  24th  of  June  1848  :  that  he  received 
various  sums  of  money  by  virtue  of  his  office ;  and,  for 
a  breach,  alleged  that  he  had  not  paid  these  moneys  to 
the  plaintifis.     To  this  declaration,  there  were  several 
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pleas ;  to  two  of  them  (the  6tb  and  7th)  there  were        1864. 
demarrers.    Upon  the  argument,  the  7th  was  abandoned      ^layoror 
by  the  learned  counsel  for  the  plaintiff  in  error :  and  the      Sk^J«^«« 
only  question  argued  before  us  was  the  validity  of  the      Oswalu 
6th  plea. 

^^  The  6th  plea  stated,  that  the  election  of  Murray  to 
be  treasurer  as  mentioned  in  the  deed,  and  also  bis 
election  on  the  9th  November  1842,  were  made  under 
and  in  pursuance  of  the  stat.  5  &  6  ^.  4.  c.  76.,  The 
Municipal  Corporation  Act;  and  that,  on  the  9th 
November  1843,  he  ceased  to  be  treasurer  under  and  by 
virtue  of  either  of  these  elections.  That,  on  the  9th 
November  1843,  in  pursuance  of  stat.  6  &  7  Vict  c.  89., 
he  was  elected  by  the  town  council  to  be  treasurer,  to 
hold  the  office  during  their  pleasure.  That,  after  the 
9th  November  1843,  he  never  held  the  office  of  treasurer 
save  under  the  election  made  in  pursuance  of  the  statute 
last  mentioned;  and  that  he  had  duly  accounted  for  all 
money  received  by  him  prior  to  the  9th  November  1843, 
or  under  or  by  virtue  of  his  office  as  treasurer  under  his 
elections  in  pursuance  of  stat.  5  &  6  ^.  4.  c.  76. ;  and 
that  the  money  mentioned  in  the  breach  was  received 
by  him,  after  the  9th  November  1843,  and  after  his 
election  under  stat.  6  &  7  Vict.  c.  89." 

The  case  in  error  was  argued  in  last  Hilary  Term  (a). 

Unthanky  for  the  defendant,  in  support  of  the  suggestion 
of  error.  The  seventh  plea  cannot  be  supported;  and 
the  argument  will  be  confined  to  the  sixth  plea,  which 
raises  two  points.  First :  whether  the  bond  is  so  worded 
as  to  make  the  sureties  liable  for  the  conduct  of  David 

(a)   Thursday,  January  19;  before  Jervii  C.  J.,  Pollock  C.  B.,  Maule, 
CretsweU  and  inUiams  Js.,  and  Parke ,  Alderton  and  Martin  Bs. 
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1854.  Murray  after  the  first  year  of  his  continuance  in  oflSce. 
Mayor  of  At  the  time  when  the  bond  was  executed,  stat.  ^h  ^W. 
Bbewick      ^^  ^^  yg  ^  ^g    ^^  jj^  f^j^g .  ^p j^  under  it,  a  treasurer 

Oswald.  ^^g  necessarily  appointed  in  every  year.  The  condition  of 
a  bond,  for  the  good  behaviour  of  one  holding  an  annual 
office,  is,  prima  facie  at  least,  confined  to  the  first  year, 
though  express  words  may  be  added  to  shew  that  it 
applies  beyond  that  time.  General  words  are  not 
sufficient  to  rebut  this  presumption  ;  Lard  Arlington  v. 
Merriche  (a),  Liverpool  Waterworks  Company  v.  Atkin- 
son (6).  Secondly :  the  change  in  the  law  introduced  by 
Stat.  6  &  7  Vict  c.  89.  s.  6.  has  substantially  altered  the 
nature  of  the  risk  incurred  by  the  sureties ;  and  there  are 
no  words  in  the  bond  to  shew  that  the  sureties  under- 
took to  be  responsible  for  this  altered  risk.  The  words 
**  any  annual  or  other  future  election  "  had  a  sensible 
meaning  as  applied  to  the  state  of  law  existing  at  the  time 
they  were  used,  as  stat.  5  &  6  ^.  4.  c.  76.  s,  58.  did  not 
require  that  the  treasurer  should  be  elected  for  an  entire 
year.  The  council  are  by  that  Act  bound  to  elect  in 
each  year ;  but  they  may  elect  more  than  once  in  the 
year ;  and,  if  they  did  so,  the  election  would  be  other 
than  an  annual  election.  Then  the  change  introduced 
by  stat.  6  &  7  Vict  c.  89.  s.  6.  alters  the  risk.  Before  that 
Act  a  treasurer  went  out  of  office  at  the  end  of  the  year 
unless  the  majority  of  the  council  were  willing  to  take 
the  active  step  of  reelecting  him.  Now,  he  continues  in 
office,  unless  the  majority  are  willing  to  take  the  active 
and  probably  invidious  step  of  turning  him  out :  that 
surely  increases  the  probability  of  an  unfit  treasurer 
being  continued,  and  so  increases  the  risk  of  his  sureties. 

(«)  2  Samm,  403.  (6)  6  Ernst,  507. 


XVIL   VICTORIA.  657 

The  bargain  was  made  under  one  state  of  the  law,  and        1854. 

does  not  apply  to  an  altered  state  of  law.  Mayor  of 

Bkrwick 

▼. 

Manistyy  contra.  The  words  used  in  this  bond  Oswald. 
shew  that  the  parties  intended  to  be  answerable  so  long 
as  D,  Murray  held  the  office  continuously.  The  class 
of  cases  commencing  with  Lord  Arlington  v.  Merricke  {a) 
does  not  apply  when  such  an  intention  is  shewn; 
Augero  v.  Keen  (i),  Frank  v.  Edwards  (c).  [Alderson  B. 
In  that  last  case  the  appointment  to  the  office  was 
by  two  justices  of  the  peace  under  stat  59  G.  3.  c.  12. 
8.  7.,  and  the  appointment  had  neither  been  revoked  . 
by  the  vestry,  nor  resigned  by  the  officer.  If  you 
look  at  the  Act  you  will  see  that  these  facts  were 
very  material  to  the  decision.]  In  all  cases  of  this  kind 
it  must  be  a  question  of  construction;  here  the  context 
shews  that  "office**  meant  "  treasurership.'*  And  the 
change  of  the  tenure  in  the  office  has  not  altered  the 
nature  of  the  office. 

Unthank  was  heard  in  reply. 

Cur.  adv.  vulL 

There  being  a  difference  of  opinion  on  the  Bench, 
the  Judges,  in  this  Term  {Mag  10),  delivered  separate 
judgments. 

Martin   B.      This    was    a  writ    of   error  upon    a      MarHnB. 
judgment    of    the    Court  of  Queen's   Bench.     (After 
stating   the   pleadings   as  ante  p.    654,    his    Lordship 
proceeded.) 

(a)  2  Saun.  403.  (6)  \  M,  ^  fV.  390. 

(c)  8  Exch.  214. 

VOL.    HI.  2    U  B.    &   B. 
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1854. 


Mayor  of 
Bebwick 

▼. 
Oswald. 

Martin  B. 


The  arguments  and  judgment  in  the  Court  below  are 
reported  in  1  ^.  §•  B.  295. :  and  that  Court  was  of 
opinion  that  the  plea  was  bad,  and  gave  judgment  for 
the  plaintifis  below.  1  am  of  opinion  that  this  judgment 
was  right,  and  that  it  ought  to  be  affirmed. 

By  Stat  5  &  6  W.  4.  c.  76.  s,  58.  it  was  enacted  that 
the  council  of  every  borough  should  in  every  year  appoint 
a  fit  person,  not  being  a  member  of  the  council,  to  be 
the  treasurer  of  the  borough,  and  that  they  should  take 
such  security  for  the  due  execution  by  him  of  his  office 
as  they  should  think  proper.  This  was  the  enactment 
which  was  in  force  when  Murray  was  first  elected 
treasurer,  and  continued  to  be  so  at  the  time  of  his 
second  election  in  November  1842.  Stat.  6  &  7  Vict. 
c.  89.  received  the  Royal  Assent  on  the  24th  August 
1843:  and  by  the  6th  section,  after  reciting  that  the 
office  of  treasurer  for  boroughs  was  one  of  great  trust, 
and  that  an  annual  appointment  to  such  office  was 
inconvenient  and  unnecessary,  it  was  enacted  that  so 
much  of  Stat.  5  &  6  ^.  4.  c.  76.  as  enacted  that  the 
town  council  should  in  every  year  appoint  a  treasurer 
should  be  repealed,  and  that  the  council  of  every  borough 
should,  on  the  9th  November  then  next,  appoint  a  fit 
person,  not  being  a  member  of  the  council,  to  be  the 
treasurer  of  the  borough,  who  should  thenceforth  hold 
his  office  during  the  pleasure  of  the  council  for  the  time 
being. 

The  plea  averred  that  Murray  was  elected  treasurer 
on  the  9th  November  1843,  under  and  in  pursuance  of 
the  last  mentioned  statute :  and  the  argument  on  behalf 
of  the  plaintiff^  in  error  was,  that  this  was  not  an  election 
within  the  true  meaning  of  the  deed  declared  on,  so  as 
to  render  the  defendant,  who  was  a  surety,  liable  for 
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the  non-payment  by  Murray  of  the  money  received  by 
him  under  or  by  virtue  of  his  office,  created  by,  or 
consequent  upon,  such  last  election. 

There  is  no  doubt  as  to  the  rule  of  law  to  be  applied  to 
cases  like  the  present    It  was  laid  down  in  Lord  Arling- 
ton  V.  Merriche  (a),  and  has  been  professed  to  be  adhered 
to  ever  since.     If  the  deed  declared  on  had  recited  the 
election  of  Murray  in  the  beginning  of  1842,  as  being 
under  stat  6  8c%  fF.  ^.  c.  76.,  and  been  generally  for  the 
due  payment  by  Murray  of  all  money  received  by  him 
during  his  holding  the  office  of  treasurer,  then,  according 
to  the  rule  laid  down  in  the  above  case,  the  obligation 
created  by  the  deed  would  not  have  extended  to  any 
money   received   by  Murray  after   the   9th   November 
1842  :  but  it  was  quite  competent  for  the  town  council, 
by  using  apt  words  for  the  purpose,  to  take  a  security 
creating  an  obligation  upon  the  surety  to  secure  the  due 
payment  by  Murray  of  all  moneys  received  by  him  as 
treasurer,  so  long  as  he  should  be  elected  to  and  hold 
the  office.     There  is  nothing  illegal  in  the  town  council 
taking  such  continuing  security:  and  the  real  and  only 
question  in  the  present  case  is,  Whether  they  have  done 
so  by  the  deed  declared  on.     It  is  my  opinion  that  they 
have.    I  apprehend  there  could  have  been  no  doubt  that, 
if  the  election  had  continued  to  be  annual,  the  obligation 
created  by  the  deed  would  also  have  continued.     The 
words  of  the  deed  are  express,  that  the  liability  of  the 
defendant  should  continue  during  the   whole  term  of 
Murray  8  continuing  to  fill  the  office  in  consequence  of 
the  then  late  election  or  under  any  annual  future  election. 
These  words  seem  to  be  as  precise  and  clear  as  words 
can  be.     By  stat  6  &  7  Vict  c.  89.,  however,  the  elec- 

(a)  2  Saund.  403. 

2  u  2 


1854. 

Major  of 
Berwick 

V. 

Oswald. 


Martin  B. 
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1854.  ^^^^  ^^^  oflBce  ceased  to  be  annual,  and  the  oflSce  became 
j^  ^^  one  to  be  held  at  the  pleasure  of  the  town  council. 
Berwick  The  oflBce  however  remained  the  same,  with  all  its  duties 
Oswald,  and  emoluments  unaltered ;  and  the  only  alteration  made 
Martin  B.  ^^  ^^^^»  instead  of  being  an  annual  office,  it  became  one 
from  which  Murray  was  removeable  at  the  pleasure  of  the 
council.  I  fully  agree  that,  if  any  additional  or  increased 
risk  would  have  been  thereby  cast  upon  the  defendant  (the 
surety),  his  liability  would  have  been  determined;  but  in 
my  opinion  no  such  additional  or  increased  risk  was 
created.  On  the  contrary,  assuming  the  town  council 
to  do  their  duty  (and  I  have  no  right  to  assume  that 
they  would  not),  I  think  it  was  an  alteration  much  to 
the  advantage  of  the  surety,  by  giving  the  council  a 
more  direct  and  imtnediate  controul  over  the  principal 
{Murray).  So  also,  if  it  could  be  collected  from  the 
terms  of  the  deed  that  the  liability  of  the  surety  was  to 
T>e  conditional  upon  Murray  holding  an  annual  office, 
the  responsibility  would  have  ended  on  the  9th  November 
1843,  and  the  plea  would  have  been  good;  but  no  such 
intention  is  to  be  collected  from  the  terms  of  the  instru- 
ument.  Indeed,  if  it  had  appeared  that  the  consideration 
for  the  covenant  by  the  defendant  was  to  have  been  the 
continued  appointment  of  Murray  to  the  annual  office, 
I  should  have  thought  that  the  liability  was  determined ; 
but  nothing  of  the  kind  appears  from  the  statement  of 
the  deed  as  set  out  on  the  pleadings. 

The  only  question  therefore,  as  it  seems  to  me,  is. 
Does  the  case  fall  within  the  words  of  the  deed?  This 
instrument  provides,  not  merely  that  the  defendant 
should  be  answerable  for  the  due  payment  by  Murray 
of  all  money  received  by  him  in  consequence  of  his  first 
or  any  other  annual  election,  but  in  consequence  or  by 
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reason  of  any  other  future  election  of  him.  Now  Murray 
has  been  elected  treasurer  by  a  future  election,  not  an 
annual  one ;  and  the  case  therefore  falls  directly  within 
the  words  of  the  deed.  In  my  opinion,  also,  it  falls 
within  its  spirit ;  which  I  think  was,  that  the  defendant 
should  continue  a  security  so  long  as  and  (as  the  deed 
itself  expresses)  during  the  whole  time  il/wrray  remained 
treasurer  of  the  borough,  and  whether  his  election  was 
annual  or  otherwise  I  therefore  see  no  reason  why  full 
effect  should  not  be  given  to  the  words  of  the  deed. 
My  judgment  is  in  accordance  with  what  I  consider  to 
be  the  true  rule  of  law  in  regard  to  the  construction  of 
every  written  contract,  viz.  to  give  effect  to  the  plain 
and  ordinary  meaning  of  the  words  and  language  used, 
according  to  their  common  sense  and  signification,  as 
they  would  be  understood  by  a  person  of  intelligence 
reading  the  document. 

For  these  reasons  I  think  the  judgment  of  the  Queen's 
Bench  ought  to  be  affirmed. 


1854. 


Mayor  of 
Berwick 

V. 

Oswald. 
Martin  B. 


Williams  J.  I  am  of  opinion  that  the  judgment  Wiaiam$J, 
ought  to  be  affirmed.  With  respect  to  the  seventh  plea, 
there  is,  I  believe,  no  difference  in  opinion  among 
the  Judges;  and  I  shall  therefore  say  nothing.  With 
respect  to  the  sixth  plea,  I  think  the  judgment  of  the 
Court  of  Queen's  Bench  is  right  The  intention  appears 
to  me  to  be  clear,  from  the  language  of  the  condition  of 
the  bond,  that  the  council  should  take,  prospectively,  a 
security  for  the  good  conduct  of  the  treasurer,  as  long 
as  he  continued  in  the  office  in  consequence  of  the 
recent  or  any  future  election  by  the  council,  for  any 
period  or  tenure  whatever.  The  language  "during  the 
whole  lime  of  my  continuing  in  the  said  office,  in  con- 
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1854. 

Mayor  of 
Berwick 

▼. 
Oswald. 


WiUiawuZ, 


sequence  of  the  said  election,  or  under  any  annual  or 
other  future  election,"  admits  of  no  other  interpretation, 
as  it  seems  to  me,  if  construed  in  its  ordinary  accepta- 
tion. 

The  question  then  is.  Whether  such  a  construction  is 
inconsistent  with  any  declared  intention  of  the  parties 
to  be  collected  from  the  recital  or  any  other  part  of  the 
instrument.  In  Lord  Arlington  v.  Merricke  (a),  and  the 
long  series  of  cases  of  which  that  is  the  leading  one,  the 
intention  was  regarded  as  apparent  in  the  recital,  that 
the  suretyship  was  to  last  for  a  certain  time  only ;  and,  as 
this  was  inconsistent  with  the  general  words  used  in  the 
condition,  if  construed  indefinitely,  it  was  allowed  to 
control  them  by  confining  their  generality  within  the 
limits,  expressed,  or  necessarily  to  be  implied,  in  the 
recital  But  in  the  present  case,  looking  at  the  whole 
instniment,  it  is  plain,  in  my  judgment,  that  the 
apparent  intention  of  the  parties  is  carried  into  effect 
by  construing  the  words  of  the  condition  according  to 
their  ordinary  acceptation.  And,  if  this  be  so,  even  if 
it  could  be  shewn  (which  I  by  no  means  concede)  that 
the  liability  of  the  sureties  has  been  increased  by  the 
reelection  durante  bene  placito  under  stat.  6  &  7  Vici. 
c.  89.,  it  is  plain  that  this  would  not  justify  the  Court  in 
relieving  them  from  their  responsibility. 


CrtuwdiJ.  Cresswell  J  (a).  This  question  depends  upon  the 
meaning  to  be  given  to  the  condition  of  the  bond 
executed  on  the  original  appointment  of  David  Murray 
to  the  office  of  treasurer  of  the  borough  of  Berwick  on 
Tweed.     The  condition  is  that  Murray  and  his  sureties 

(a)  2  Saund.  403. 

(6)  AltUrum  B.  read  this  judgment  in  the  absence  of  Crestwdl  J. 
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Mayor  of 
Berwick 

V. 

Oswald. 


are  bound  for  the  due  payment  of  all  moneys  which  "the        1854. 

said  David  Murray  shall  or  may  recover  or  receive,  in 

virtue  of  my  said  appointment  as  treasurer  as  aforesaid, 

during  the  whole  time  of  my  continuing  in  the  said  office, 

in  consequence  of  the  said  election,  or  under  any  annual    creskweaJ. 

or  other  future  election  of  the  said  council  to  the  said 

office.**     After  some  annual  reelections  under  stat,  5  &  6 

/r.  4.  c.  76.,  he  was  reelected,  on  November  9,  1843, 

under  stat  6  &  7    Vict.  c.  89.,  to  hold  the  said  office 

during  the  pleasure  of  the  council :  and  the  question  is, 

Whether  that  was  a  reelection  within  the  meaning  of  the 

condition  of  the  bond.     The  condition  requires  that  the 

money  to  be  accounted  for  should  be  received  "in  virtue 

of  my  said  appointment  as  treasurer.^     That  relates  to 

the  nature  of  the  office.     It  remained  precisely  the  same 

after  the  passing  of  the  statute  of  Victoria.     The  money 

now  claimed  was  therefore  received  in  virtue  of  his  said 

appointment  as  treasurer.     Each  of  the  reelections  of 

Murray  was  immediate  on  the  termination  of  the  period 

for  which  he  had  been  previously  elected :  his  tenure  of 

office  was  therefore  continuous;   and   the   money  was 

received  while  he  continued  in  the  said  office  of  treasurer. 

But  he  did  not  continue  in  office  under  any  annual 

election ;  he  was  in  under  another  election  under  stat. 

6  &  7  Vict  c.  89. :  and  the  question  is  whether  that  was 

another  future   election,   within   the   meaning  of  the 

condition  of  the  bond.     It  has  been  contended  that,  as 

an  election  to  hold  during  pleasure  could  not  have  been 

made  when  the  bond  was  executed,  such  election  being 

first  sanctioned  by  stat.  6  &  7   Vict  c.  89.,  it  could  not 

have  been  within  the  meaning  of  the  parties;  but  it  is 

to  be  remarked  that  under  stat  5  8c  ^  fF.  4.  c.  76.  s.  58. 


r. 
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mj;4^  the  Cf^sncH  cmoid  cnlj  elect  annaallj,  or  gq  m 
y^^^  /  ''^(xafdoTjed  hr  ^leaui,  resignanryn,  remc^ai  or  otherwise  : 
^^'^"^  and  tfeen  nxother  permm  v«s  to  be  ciccte-i ;  ao  that  tiic 
^  game  penon  cor.iri  or.Ij  be  reelected  by  an  acnial  eicc- 
j  tioo,  and  the  worri  -ocber"  was  iaappEcabic  to  any 
reeiectloQ  under  that  &U3te.  Bearin^z  this  in  mmd. 
aod  that  the  words  are  larze  enoogh  to  hiclade  a 
reelection,  whether  under  the  starate  then  in  force,  or 
aoj  other  that  oiitzht  be  enacted,  and  that  the  manifest 
otijeet  of  the  parties  was  to  aroid  the  necest j  of  giving 
firesh  bonds  on  ererr  reelection,  I  think  we  cannot  do 
ochenrise  than  hold  that  the  reelection  nnder  stat. 
6  ft  7  VicL  e.  89.  was  another  fbtore  election  within  the 
memng  of  the  condition  of  the  bond. 

It  is  said  that  the  risk  of  the  sureties  will  be  increased. 
That  is  a  mere  conjectnre.  On  the  one  hand,  parties 
may  be  onwilling  to  remore  a  party  althou^  they  woold 
not  YOte  for  bis  reelection :  bat,  on  the  other,  it  may  be 
said  that  a  treasurer  elected  for  a  year  cannot  be  re- 
mored  without  proof  of  misconduct ;  if  during  pleasure, 
any  suspici^m  as  to  his  habits  may  be  sufficient  to  procure 
bis  remoi^al  for  the  protection  of  his  sureties.  This 
argument  therefore  leads  to  no  certain  conclusion ;  and  I 
think  we  must  hold  that  the  election  during  pleasure 
was  an  election  within  the  meaning  of  the  condition,  and 
that  our  judgment  mtist  be  for  the  plaintiffs,  and  that  the 
judgment  of  the  Queen^s  Bench  is  right. 

M'tyftJ.  MAur.B  J.    I  agree  with   my  brother  Martin  as  to 

what  the  question  raised  by  this  record  is,  namely  : 
Whether  the  sureties  continue  liable  under  the  circum- 
pitances  disclosed  in  the  sixth  plea?     It  appears  to  me 
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that  they  do  not  so  continue  liable,  and,  consequently, 
that  the  judgment  of  the  Court  of  Queen's  Bench  ought 
to  be  reversed. 

The  words  of  the  bond  are  that  the  liability  shall  be 
for  the  due  payment  of  such  sums  as  the  said  JD.  Murray 
"  shall  or  may  recover  or  receive,  in  virtue  of  my  said 
appointment  as  treasurer  as  aforesaid,  during  the  whole 
time  of  my  continuing  in  the  said  office,  in  consequence 
of  the  said  election,  or  under  any  annual  or  other  future 
election  of  the  said  council  to  the  said  office."  It  is 
clear  that  the  intention  of  the  parties  was  that  the 
liability  should  not  be  limited  to  the  first  year.  The 
language  puts  it  beyond  doubt  that  they  contemplated 
liability  during  a  continuance  in  office  beyond  that  year. 
But  I  think  that  these  parties,  and  people  in  general, 
nuist  always  be  considered  as  contracting  with  reference 
to  the  law  as  existing  at  the  time  of  the  contract.  1  by 
no  means  affirm  or  think  that  there  is  any  thing  to  pre- 
vent parties,  if  they  choose  by  apt  words  to  express 
an  intention  so  to  do,  from  binding  themselves  by  a 
contract  as  to  any  future  state  of  the  law.  Supposing 
that  the  parties  to  this  bond  had  contemplated  that 
some  alterations  might  be  made  by  law  in  the  office  of 
treasurer,  there  would  have  been  nothing  illegal  in  the 
sureties  binding  themselves  to  be  answerable  though  the 
nature,  and  tenure,  and  duties  of  the  office  were 
changed :  but  in  general  sureties  are  to  be  presumed  to 
be  contracting  on  the  supposition  that  the  law  will 
remain  such  as  it  is,  and  the  office  continue  to  be  of  the 
same  quality  and  the  same  durati(m;  and  the  words, 
shewing  a  contrary  intention,  ought  to  be  pretty  clear 
to  rebut  that  presumption.  One  reason  for  that  pre- 
sumption is  that  it  would  be  very  indiscreet  to  contract 
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1864.  ^^^  reference  to  any  other  state  of  law.  I  think  a 
j^^  ^^^  discreet  person  would  be  very  unlikely  to  enter  into  a 
Berwick  contract  that,  notwithstanding  any  alterations  which 
Oswald.  might  be  made  with  respect  to  the  office  of  treasurer, 
Mauie  J  ^^^  liability  as  surety  should  continue.  Even  if  you  were 
to  add  a  qualification  that  the  liability  should  only  con- 
tinue, provided  that  alteration  in  the  office  did  not 
increaise  the  risk  of  the  sureties,  I  think  any  discreet 
and  prudent  person  would  say :  ^'  Let  me  judge  of  that 
for  myself.  Let  me  see  the  Act  of  Parliament  which  is 
to  alter  the  nature  and  tenure  of  the  office;  and  let  me 
then  judge :  I  will  not  now  leave  it  to  others  to  judge, 
whether  the  liability  of  surety  for  an  officer  so  appointed 
is  such  as  I  choose  to  continue.  1  now  go  no  further  than 
to  say  that  as  long  as  the  office  is  on  its  present  footing 
I  am  content  to  be  surety.**  I  think  no  discreet  or 
prudent  person  would  bind  himself  further :  but,  if,  for 
some  consideration,  he  did  think  fit  to  bind  himself 
notwithstanding  any  changes  in  the  law,  I  think  he 
certainly  would  express  that  intention  by  some  other 
means  than  by  an  inference  to  be  drawn  from  the  use  of 
the  single  word  "  other." 

For  some  purposes  the  office  may  continue  the  same 
office  notwithstanding  a  change  in  its  tenure,  if  the 
nature  and  functions  remain  unaltered,  as  was  said  in 
the  judgment  below :  but  for  the  purpose  of  construing 
this  deed  I  think  it  cannot  be  justly  affirmed  that  the 
office  remains  the  same.  For,  the  main  object  of  the 
deed  being  to  give  security  for  the  conduct  of  the  officer, 
the  office  does  not  remain  the  same,  in  the  point  of 
view  in  which  it  would  be  contemplated  by  the  parties 
to  the  deed,  if,  though  the  duties  and  functions  of  the 
office  continue  the  same,  the  risk  and  liability  of  the 
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sureties  do  not  remain  the  same.  And  it  appears  to  i854. 
me  very  clearly  that  the  alteration  made  by  stat  6  &  7  Mayor  of 
Vict  c.  89.  *.  6.  does  materially  increase  the  risk  of  the  Bkrwick 
sureties,  and  does,  in  that  point  of  view,  change  the  Oswald. 
office.  Under  stat  5  k  6  TV.  4.  c.  76.  s.  68.  the  town  Mauiej. 
council  were  "in  every  year"  to  appoint  a  person  to  be 
treasurer.  Therefore  a  treasurer  could  not  continue 
in  office  longer  than  till  some  time  in  the  next  year 
after  his  election,  which  I  call  not  more  than  a  year, 
unless  a  majority  of  the  council  thought  fit,  by  a 
positive  act,  to  appoint  him  again  in  the  ensuing  year. 
Unless  they  did  that  positive  act  he  would  cease  to  be 
treasurer,  and  the  sureties  would  cease  to  be  liable.  But 
the  alteration  made  by  stat.  6  &  7  Vict  c.  89.  s.  6.  is, 
that  the  treasurer  holds  his  office  during  pleasure,  so 
that,  when  once  appointed,  the  treasurer  continues  to 
hold  his  office  for  life,  unless  a  majority  of  the  council 
can  make  op  their  minds  to  meet  and  do  the  positive 
act  of  removing  him.  Now,  when  there  is  a  doubt 
whether  a  person  is  fit  for  his  office,  or  when  it  is  held 
by  a  person,  perhaps  deservedly  beloved  and  respected 
in  his  private  capacity  by  the  members  of  the  council, 
but  who  has  shewn  himself  not  fit  for  it,  any  one  can 
see  that  this  change  makes  a  great  practical  difference. 
Many  persons  who  could  not  bring  themselves  to  a 
})ositive  vote  for  removing  him,  as  required  since  stat. 
6  &  7  Vict  c.  89.,  would  yet,  if  they  were  called  upon, 
as  they  were  under  stat.  5  &  6  fV.  4.  c,  76.,  once  a  year, 
to  declare  by  their  votes  that  he  was  a  fit  person  to  be 
appointed,  refrain  fi'om  doing  so ;  so  that  it  seems  to 
me  there  is  a  substantial  alteration  in  the  risk  of  the 
sureties.  This  view  of  the  case  was  not  apparently 
pressed  in  argument  below :  it  certainly  was  not  con- 
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sidered  in  the  judgment  of  the  Court  of  Queen's  Bench. 
But  the  reasoning  in  the  judgment  seems  to  lead  to 
the  conclusion  that  the  Court  thought  that,  if  the  tenure 
was  altered  ever  so  much,  if  the  statute  had  said  the 
treasurer  should  in  future  hold  during  good  behaviour, 
so  as  to  hold  the  oflBce  for  life,  not  removeable  at  all, 
yet  if  the  duties  remain  the  same  it  is  the  same  office. 
I  think  the  principle  of  the  judgment  must  lead  those 
who  affirm  it  to  say  that  even  in  such  a  case  the  sureties 
would  remain  liable.  But,  as  I  have  already  said,  though 
the  office  for  some  purposes  remains  the  same,  yet  it 
does  not  remain  the  same  for  the  purposes  of  this  bond, 
if  the  change  affects  the  risk  of  the  sureties.  And 
I  think  that  the  change,  which  took  place  before  the 
transactions  for  which  it  is  sought  to  make  the  sureties 
liable,  did  materially  alter  the  risk  of  the  sureties,  and 
was  therefore  one  in  respect  of  which  they  were  very  un- 
likely, if  actuated  by  reasonable  principles,  to  have 
intended  to  contract  The  main,  I  may  say  the  sole, 
argument  used  in  support  of  construing  the  deed  as 
shewing  an  intention  to  be  bound  in  the  event  of 
alterations  being  made  by  Act  of  Parliament,  is  that 
the  word  "other"  is  not  satisfied  unless  you  give  it  the 
employment  of  affording  an  inference  that  the  parlies 
so  intended.  Otherwise,  it  is  said,  it  is  an  idle  word. 
Now,  if  that  were  so,  I  do  not  think  it  a  reductio  ad 
absurdum  that  either  the  sense  is  so  and  so,  or  that  a 
word  used  in  an  instrument  is  superfluous.  It  con- 
stantly happens  in  deeds,  both  in  the  Scotch  and  in  the 
English  form,  that  superfluous  words  are  used.  The 
draftsman  often  wishes  to  provide  for  some  event  which 
has  occurred  to  him;  he  will  not  take  the  trouble  to 
consider  carefully  whether  the  event  is  possible  or  not, 
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but  puts  in  words  to  make  sure,  in  case  it  happens, 
thinking  that,  at  the  worst,  they  are  superfluous,  and 
will  do  no  harm.  But  it  will  be  by  no  means  safe  to  do 
so  in  future,  if,  rather  than  let  a  word  be  superfluous, 
you  are  to  give  it  the  effect  of  aflbrding  an  inference 
that  the  parties  intended  to  bind  themselves  with  respect 
to  the  conduct  of  an  ofiicer  to  be  appointed  they  did 
not  know  how,  and  possibly  to  an  office  with  duties  that 
might  be  they  knew  not  what;  for,  though  it  may  be  true 
enough  that  a  change  in  the  duties  would  prevent  it  from 
continuing  to  be  "  the  said  ofiice,"  no  person  who  had  it  in 
his  contemplation  to  be  bound  if  there  was  an  alteration 
in  the  tenure,  but  not  if  the  alteration  was  in  the  duties, 
would  leave  that  to  an  inference  to  be  drawn  from  the 
word  "said."  I  say  it  is  much  more  likely  that  the  parties 
would  use  a  word  such  as  "other"  without  distinctly 
knowing  what  they  meant  by  it,  so  that  it  might  be  an 
idle  word,  than  that  they  would  use  it  for  the  purpose  of 
shewing  such  an  intention  as  that.  But,  further,  I  think 
it  easy  to  find  ample  employment  for  this  word  "other," 
without  giving  it  such  extravagant  work  to  do.  Stat 
5  &6  fV.  4:,  c.  76.  8.  58.  does  not  say  that  the  treasurer 
shall  be  elected  on  any  particular  day,  but  "in  every 
year."  Now,  suppose  a  treasurer  to  be  elected  in  the 
ensuing  year  on  a  day  a  few  days  earlier,  or  a  few  days 
later,  than  the  day  on  which  he  was  elected  in  the  year 
before,  so  that  he  held  oflSce  under  the  last  election,  in 
the  one  case  for  a  little  less,  and  in  the  other  for  a 
little  more,  than  a  year.  Might  it  not  be  said  that  was 
not' an  "annual''  election?  Quibbles  not  less  desperate 
have  succeeded  at  times :  and,  if  the  draftsman  thought 
of  that,  he  very  properly  provided  for  it  by  using  the 
words  "annual  or  other  future  election:"  so  that  if  the 
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1854.        quibble  was  raised  it  might  be  answered.     Or  perhaps 

Mayor  of      *®  draftsman  thought  the  statute  might  be  construed  as 

Bebwick      requiring  the  election  to  be  on  the  9th  day  of  November 

Oswald.      in  every  year,  and  was  thinking  of  the  possibility  of 

Mank  J.      ^®  ^y  baving  slipped  by.     You  may  in  such  a  case 

supply  it   by  a  mandamus   to  elect:  but,  though  the 

Court  may  order  an  election  nunc  pro  tunc,  it  is  beyond 

the  power  of  the  Courts,  or  of  an  Act  of  Parliament,  to 

recall  a  day  that  has  passed,  or  make  a  thing  which  has 

happened  not  have  happened 

Non  tamcn  irritum 
Qnodcunqae  retro  est  cfficiet  (a). 

That  according  to  the  writer  is  beyond  the  power  of 
Omnipotence  itself.  The  draftsman  might  think  that, 
in  such  a  case,  if  the  sureties  said  ''  We  are  not  respon- 
sible, for  it  is  not  an  annual  election,"  it  would  be  a  good 
answer,  "  You  said  annual  or  other  election."  The  bond 
does  not  commence,  as  in  former  days  it  probably  would 
have  done,  by  reciting  the  mode  by  which  the  officer  was 
under  the  then  statute  law  to  be  appointed.  It  assumes 
that  to  be  known ;  and,  as  there  may  be  annual  appoint- 
ments or  others  not  strictly  annual,  there  is  a  fit  and 
proper  use  for  the  word  "  other."  It  seems  to  me  that 
the  construction  put  upon  the  instrument  in  the  Court 
below  subjects  the  suredes  to  liability  in  an  event  which 
they  are  not  likely  to  have  contemplated,  and  a  liability 
which  it  is  not  reasonable  to  suppose  they  would  have 
intended  to  incur  if  they  had  contemplated  it;  and  that, 
if  they  had  intended  to  incur  it,  they  would  not  have 
expressed  such  an  intention  merely  by  an  inference  to 
be  drawn  firom  the  use  of  the  word  "other." 

I  think  therefore  the  judgment  ought  to  be  reversed. 

(a)   Hor.  III.  Girm.  29.  45. 
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Alderson  B.  This  question  arises  on  the  true  con- 
struction of  a  covenant  in  a  bond,  under  which  plaintiff 
in  error  became  surety,  with  another  person,  for  the  due 
accounting  of  one  D,  Murray  who  had  been  elected 
treasurer  of  the  town  of  Berwick. 

The  deed,  after  reciting  Murray*s  election  to  that 
oflSce,  provided  that  the  sureties  should  pay  all  moneys 
received  by  Murray  by  virtue  of  his  appointment  as 
treasurer  during  the  whole  time  of  his  continuance  in 
that  office,  in  consequence  of  the  said  election,  or  under 
any  annual  or  other  future  election. 

Now,  what  is  the  contract  here?  In  the  first  place  it 
is  a  contract  to  answer  for  Murray^  only  during  his  con- 
tinuance in  office,  though,  it  is  true,  under  successive 
elections.  If,  therefore,  he  ceased  to  be  continuously 
re-elected,  the  liability  of  the  surety  was  at  an  end. 
In  the  second  place,  the  office  was  at  the  time  of 
the  covenant  described  as  an  annual  office;  and  there- 
fore, according  to  the  case  of  Lord  Arlington  v.  Mer- 
ricke  (a),  the  covenant  would,  if  it  stopped  there,  bind 
the  sureties  only  for  the  first  year,  and  would  cease 
to  bind  after  the  termination  of  that  year.  But, 
according  to  what  is  admitted  in  the  case  of  Liverpool 
Waterworks  Company  v.  Atkinson  (ft),  it  is  clear  that 
a  larger  responsibility  may  be  created  by  the  words 
of  the  covenant  if  their  proper  and  reasonable  con- 
struction would  warrant  it  Now  here  the  words 
added  are  "  or  under  any  annual  or  other  future 
election."  These  therefore  embrace  two  cases,  beyond 
the  first  annual  election,  for  which  in  the  first  place 
the    sureties   bound   themselves.     They   divide    them- 
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selves  into  two  branches:  "  under  any  annual  or** 
"future  election,"  which  would  extend  their  liability  to 
all  other  annual  elections  under  which  he  might  become 
treasurer  thereafter ;  and,  in  the  second  place,  the  words 
are  "  under  any  other  future  election."  Now,  as  I  think, 
the  natural  meaning  of  these  words  is  "any  future 
election  other  than  annual,"  or  "whether  annual  or 
not"  The  necessity  for  the  elections  being  continuous 
seems  to  me  a  strong  reason  for  holding  this  to  be  so. 
For  a  vacating  of  the  office  in  the  middle  of  any  year, 
followed  by  a  reelection  immediately  of  the  same  per- 
son, seems  a  contingency,  not  at  all  reasonable  to 
calculate  upon,  as  a  ground  for  not  giving  to  the  words 
"  or  other  future  election  "  their  ordinary  and  natural 
meaning.  But,  then,  it  is  clear  that  the  duties  of  the 
office  and  the  mode  of  accounting  must  not  be  varied. 
For,  if  so,  the  office  is  not  the  same,  and  the  liability  of 
the  surety  then  also  will  be  at  an  end ;  the  clause  in  the 
deed  only  provides  for  an  alteration  in  the  tenure  of  the 
office,  but  not  in  the  nature  and  duties  of  the  office 
itself.  Now  to  apply  all  this  to  the  present  case.  By 
Stat.  5fi%  TV.  ^,  c,  76.  the  office  was  made  annual,  and 
the  duties  defined.  By  stat.  6  &  7  VicL  c.  89.  the 
duties  remained  unaltered,  but  the  office  was  to  be 
elected  to  during  pleasure.  No  alteration  was  therefore 
made  except  as  to  the  period  of  holding  it ;  and  this 
alteration  seems  to  me  provided  for  by  the  very  terms  of 
the  covenant  Nor  do  1  see  that  the  liability  of  the 
surety  is  increased.  It  is  said  that  it  is  one  thing  not  to 
reelect  and  another  thing  to  remove.  But  then,  per 
contra,  a  new  power  of  removal  is  given  at  any  inter- 
mediate time,  and  is  not  confined  to  the  expiration  of 
the  annual  period  alone.  This  argument  operates  as  well 
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therefore  for  one  side  as  for  the  other.  Here  then  1 
think  that  there  is  no  reason  why  we  should  construe 
the  words  otherwise  than  according  to  their  plain  and 
natural  import :  and,  if  we  do  so,  then  the  sureties  still 
remain  liable. 

The  judgment  of  the    Queen's  Bench  is  therefore 
right,  and  should  be  affirmed. 
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Aldenon  B. 


Parke  B.     I  am  of  opinion  that  the  judgment  of  the 
Court  of  Queen's    Bench  ought  to  be  affirmed.     The 
pleadings  have  already  been  adverted  to  sufficiently.    In 
the  argument  before  us  it  is  conceded  that  the  objection 
to  the  seventh  plea  was  valid,  and  that  the  judgment  of 
the  Court  of  Queen's  Bench  could  not  be  questioned  in 
that  respect.     Upon  that  part  of  the  case  there  is  no 
doubt.     But  the  counsel  for  the  plaintiff  in  error  relied 
on  the  goodness  of  the  sixth  plea.     Under  stat  5  &  6 
W,  4.  c.  76.  the  town  council  of  every  borough  was 
directed  to  appoint,  on  the  9th  of  November  in  that  year, 
a  fit  person,  not  being  a  member  of  the  council,  to  be 
the  treasurer  of  the  borough,  and  to  take  security  for  the 
due  execution  of  his  office  of  treasurer,  as  they  should 
think  proper ;  and,  in  case  of  vacancy  by  death,  resigna- 
tion, removal,  or  otherwise,  they  were  to  appoint  another 
fit  person.  D.  Murray^  the  treasurer,  was  appointed  from 
the  9th  November  1842,  under  this  Act.     In  the  year 
1843,  Stat  6  & 7  Vict  c.  89.  passed;  which,  reciting  that 
the  annual  appointment .  to  the  office  of  treasurer  was 
inconvenient  and  unnecessary,  enacted  that,  on  the  9th 
of  November  then  next,  the  council   of  each  borough 
should  appoint  a  fit  person  to  hold  the  office  during  the 
pleasure  of  the  council,  and  that,  on  the  happening  of 
any  vacancy  thereafter,  by  death,  resignation,  amotion 
VOL.  nL  2  X  E.  &  B. 
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1854.  ^^  otherwise,  the  council  should  appoint  a  successor. 
Mayor  of  ^'  Murray  was  again  appointed,  on  the  9th  of  November 
Bkbwick      jg43^  ^^j^j.  ^j^jg  ^^^^  ^^  j^^jj  ^j^^  ^g^^  ^^  pleasure.     D. 

Oswald.  Murray^  defaults,  in  respect  of  which  the  action  was 
Parkt  B.  brought,  all  occurred  since  this  appointment :  and  the 
question  raised  by  the  sixth  plea  is,  Whether  these  de- 
faults come  within  the  meaning  of  the  condition  of  the 
deed  poll.  It  is  perfectly  clear,  as  Lord  Campbell  states 
in  his  judgment,  that,  according  to  the  authority  of  Lord 
Arlington  v.  Merriche  (a)  and  numerous  subsequent 
decisions,  the  liability  of  the  sureties  of  Z>.  Murray  for 
his  subsequent  de&ults  would  have  ceased  to  exist,  on 
the  9th  November  1842,  the  end  of  the  year  of  his  first 
appointment,  however  long  he  might  have  been  con- 
tinued in  the  office  of  treasurer,  if  to  the  words  "  during 
the  whole  time  of  my  continuing  in  the  said  officey  in 
consequence  of  the  said  election,**  there  had  not  been 
added  the  further  words,  '*  or  under  any  annual  or  other 
future  election  of  the  said  council  to  the  said  office."  The 
question  mainly  turns  on  the  construction  of  these 
words.  It  is  perfectly  clear  that  these  words  are  intended 
to  extend  the  liability  of  the  obligors  beyond  the  money 
received  by  the  treasurer  by  virtue  of  the  appointment 
then  made.  They  apply  to  all  received  by  him  during 
the  time  of  his  continuing  in  office  in  consequence 
of  that  election,  or  any  other  future  one.  The  mean- 
ing of  the  word  "  appoint,''  which,  if  it  stood  alone, 
would  have  been  confined  to  .the  appointment  recited, 
is  extended  by  the  context  to  every  future  renewed 
appointment  by  a  new  election.  There  cannot  be 
any  doubt  that  it  was   competent   for    the  council,  in 

(a)  2  Sound.  403. 
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order  to  obyiate    the   expense   and   trouble  of  having        1554. 
fresh    bonds    at   subsequent  periods,   to    take   a  bond      Mayor  of 
for   the   faithful  discharge  of  the  duties   of  the   office      Bkbwick 
of  treasurer,  not  for  one  year  only,  but  for  any  num-      Oswald. 
her   of  years,  or   any    number   of    periods,   whether      p^keB. 
successive  or  not,   during   which   he  might   serve  the 
same  office,  or  indeed  any  office  under  them  at  any 
future  time.     Of  the  legality  of  a  bond  to  that  effect 
no  question  can  arise.     The  only  questions  are:  Ist, 
as   to  the    meaning  of  the   additional    words   in   this 
case,    Whether    they    extend    to  appointments    made 
under  the  subsequent  Act  of  Parliament,  which  are  not 
annual,  but  for  an  indefinite  time,  at  pleasure  ;   and, 
2d,  Whether  the  office,  after  the  passing  of  that  Act,  is 
to  be  considered  the  same  office  as  that  in  respect  of 
which  the  bond  was  given.     I  am  of  opinion  on  both 
points  in  favour  of  the  defendants  in  error.   I  think  that 
the  meaning  of  the  words  clearly  is,  that,  if  the  person 
elected  fill  the  same  office  continually  (for  the  use  of  the 
word  continue  shews  that  it  was  not  intended  to  apply  to 
disconnected  appointments,  at  future  periods),  no  matter 
by  what  species  of  election  or  appointment,  whether 
annual  or  any  other,  quarterly,  monthly,  or  at  pleasure, 
the  obligors  are  to  be  bound  for  the  faithful  discharge  of 
the  duties  of  his  office.     Whether  the  parties  really  con- 
templated the  alteration  by  a  new  statute  of  the  provision 
in  the  stat  5  &  6  W.  4.  c.  76.,  requiring  the  election  to 
be  annual,  or  not,  I  do  not  think  it  necessary  to  inquire. 
It  is  not  indeed  a  very  probable  supposition,  that  they 
meant  to  provide  for  the  case  of  an  appointment,  other 
than  annual,  under  the  then  existing  law,  either  on  the 
ground  that  stat.  5  &  6  W.  4.  c.  76.  was  directory  only, 
and  such  an  appointment  would  therefore  if  made  by  the 
2x2 
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1854.        council,    though    in    violation    of   their    duty,  be    not 
M^rof      iJ^valid,    or   on    the   ground  that   the   treasurer  might 
Berwick      resign  his  office  in  the  middle  of  the  year,  and  yet  imme- 
OswALD.      diately  afterwards  change  his  mind  and  wish  to  resume 
it,    and    immediately    be    lawfully    reelected  for     the 
remainder  of  the  year.     Whether  the  parties  did  or  did 
not  actually  contemplate  such  change  by  a  new  statute, 
I  think  that  they  have  clearly  expressed  their  intention 
that  any  future  alteration  in  the  period  of  the  tenure  of 
the  office,  however  made,  and  whether  it  required  a  future 
law  or  not,  should  make  no  difference  in  the  liability  of 
the  obligors,  provided  the  appointment  was  in  continu- 
ance of  the  former  one-     The  obligors  bind  themselves 
that,  if  such  alteration  should  actually  occur,  however  it 
might  happen,  they  would  be  responsible.     The  only 
remaining  question  is,  Whether  the  nature  of  the  office, 
and  its  functions,  as  well  as  the  period  of  its  tenure,  are 
changed  by  stat  6  &  7  Vict  c.  89. ;  for  then  it  would  not 
be  the  same  office  to  which  he  was  originally  appointed, 
and  the  sureties  would  have  a  different  liability  from 
what  they    stipulated   for.      I  am  of  opinion  that  its 
nature,   functions    and    duties    continue  precisely   the 
same  under  stat  6  &  7  Vict  c.  89.  as  they  were  under 
stat.  5  &  6  fF.  4,  c.  76.     It  is  still  the  office  of  treasurer 
of  the  borough,  and  is  described  in  the  statute  of  Victoria 
as  the  same  office  as  before.     The  duties  in  the  receipt 
of  moneys  are  the  same  ;  the  mode  of  accounting  is  the 
same ;  it  is  only  when  directed  by  the  council.     Stat. 
6  &  6  W.4t.c  76.  S8.  59.,  60.,  93.,  126.  states  the  duties 
of  treasurer.     Stat  6  &  7  Vict  c.  89.  makes  no  differ- 
ence in  them ;  these  sections  continue  in  full  operation. 
By  sect.  60  of  the  former  statute,  the  treasurer  is  to 
account  during  his  continuance  in  the  office,  or  within 
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three  tnoiuhs  after  its  expiration,  in  such  manner  and  at  1854. 
such  times  as  the  council  shall  direct.  Stat.  6  &  7  Vict.  Mayor  of 
c.  89.  makes  no  difference  whatever  in  this  respect ;  he  Berwick 
is  still  to  account  only  whenever  the  council  shall  direct  Oswald. 
There  is  no  diflFerence  then  in  the  duties  of  the  office,  p^rke  B. 
which  can  affect  the  sureties.  It  is  very  true,  however, 
as  was  argued  before  us,  that  there  is  a  difference,  so  as 
to  affect  the  sureties,  since  the  passing  of  stat.  6  &  7  Fict 
c.  89.;  for  under  the  former  statute,  5  &6  fF.  4.  c.  76., 
the  treasurer,  if  he  misconducted  himself,  might  not 
be  reelected  at  the  end  of  the  year,  and  so  the  sureties 
would  be  released  from  their  responsibility  for  a  subse- 
quent year ;  but  under  stat.  6  &  7  Fict  c.  89.,  the  office 
being  held  during  pleasure,  the  same  degree  of  miscon- 
duct might  not  induce  the  council  to  dismiss  him  as 
would  have  prevented  them  from  reelecting  him.  Again, 
there  is  a  difference  as  to  the  chance  of  his  being  called 
to  account  by  the  council  where  he  is  annually  reelected, 
and  where  he  holds  continuously  at  pleasure,  as  it  might 
reasonably  be  supposed  that,  before  they  reelected,  they 
would  probably  order  him  to  account.  But  these  differ- 
ences arise,  not  from  an  alteration  of  the  duties,  but 
merely  from  the  alteration  of  the  tenure  of  the  office, 
from  its  being  made  an  office  during  pleasure,  instead 
of  for  a  certain  period ;  and  any  difference  of  tenure 
is  provided  for  by  the  stipulation  that  the  deed  shall 
apply  to  the  office  of  treasurer,  whether  that  office  is 
executed  pursuant  to  an  annual  or  ani/  other  future 
appointment  by  the  council,  including  an  appointment 
at  will. 

I  am  of  opinion,  therefore,  that,  as  the  alteration  of 
tenure  of  the  office  is  contemplated  and  provided  for  by 
the  deed,  and  as  the  nature,  functions  and  duties  of 
the  office  irrespective  of  the  tenure  of  it  are  the  same. 
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it  may  be  so;  but,  if  it  be,  in  my  judgment  that 
language  was  used  with  reference  to  the  law  as  it  stood 
when  the  contract  was  made. 

The  expression  "  any  annual  or  other  future  election" 
wouldy  as  the  law  stood  at  the  date  of  the  bond,  mean 
any  election  for  a  year  or  any  term  less  than  a  year;  and 
the  word  '^  other^  has  abundance  of  meaning  without  its 
referring  to  a  change  of  the  law :  and  it  is  to  be  observed 
that  the  treasurer,  at  his  first  election,  was  elected  for 
nine  months  only. 

The  point  on  which  I  differ  is  this.  Any  language 
used  in  a  contract  must  be  construed  with  reference  to 
the  state  of  the  law  when  the  contract  was  made.  No 
doubt  parties  may  contract  with  reference  to  a  change 
of  the  law ;  but  those  who  seek  so  to  construe  an  agree- 
ment are  bound  to  make  out  affirmatively  that  this  was 
meant  by  the  contracting  parties ;  and  it  must  clearly 
appear  from  the  language  used  that  it  was  so  meant 
Prim&  facie,  I  think  it  is  to  be  presumed  and  intended 
that  the  contract  refers  to  the  existing  state  of  the  law ; 
and  I  think  there  are  no  words,  nor  any  expression, 
from  which  I  can  reasonably  draw  the  conclusion  that 
the  sureties  intended  to  bind  themselves  under  a  change 
of  the  law  which  would  seriously  alter  their  responsibility : 
and  I  think  an  election  (substantially)  for  life  most 
undoubtedly  does  alter  the  responsibility,  as  contrasted 
with  an  annual  election,  as  my  brother  Maule  has  clearly 
and  unanswerably  pointed  out  I  therefore  think  the 
judgment  ought  to  be  reversed. 


1854. 


Mayor  of 
Bebwick 

▼. 
Oswald. 

P^Ooek  C.  B. 


Jervis  C.  J.     Two  points  were  made  in  this  case.     /«•«'»  C.  J. 
It  was  first  contended  that  the  bond  was  applicable  to 
the  treasurer's  first  year  of  office  only ;  and  for  this  Lord 
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1854.        Arlington   v.    Merricke  {a)    and  Liverpool    Watertoorks 
Mayor  of      Company  v.  Atkinson  (b)  were  cited.    But  it  seems  to  me 
Bkbwick      ^jjg^|.  jjjg  ^ords  of  the  condition  answer  this  objection, 
Oswald,      and  shew  that  the  bond  was  not  intended  to  be  confined 
Jtrvu  C.  J.     '^  '^^  ^^'  y^^^  ^^  office  only.     The  condition  is,  that 
the  {)rincipal  shall  well  and  truly  pay  to  the  Mayor  &c. 
all  rents,  sums  of  money,  penalties  and  other  moneys 
which  he  shall  receive  in  virtue  of  his  said  appointment 
as  treasurer  as  aforesaid  (referring  to  his  election  for 
part  of  the  year  until  the  9th  of  November  which  had 
been  recited  in  the  bond)  during  the  whole  time  of  his 
continuing  in  the  said  office  in  consequence  of  the  said 
election,  or  under  any  annual  or  other  future  election 
of  the  said  council  to  the  said  office.     If  the  condition 
had  stopped  at  the  words  "  in  consequence  of  the  said 
election,"  there  would  have  been  nothing  to  shew  that 
it  was  intended  to  extend  beyond  the  then  current  year ; 
but  the  words  "or  under  any  annual  or  other  future 
election  of  the  said  council  to  the  said  office"  clearly 
shew  that  the  parties  had  in  view  an  election  after  the 
9tli  of  November,  referred  to  in  the  recital,  by  which  the 
treasurer  might  be  continued  in  his  office,  and  for  his 
good   conduct   in    which   office    they   intended   to   be 
responsible.     It  would  be  a  very  refined  construction 
to  hold  that  the  sureties  merely  engaged  that  the  trea- 
surer should,  whilst  he  continued  treasurer  under  the 
first  appointment  or  under  any  annual  or  future  election, 
account  only  for  those  moneys  which  were  due  during 
the  first  year,  and  received  by  him  in  consequence  of 
his  appointment  as  treasurer  as  aforesaid,  that  is  to  say 
until  the  9th  of  November. 

(a)  2  Saund.  403.  (A)  6  Jitut,  507. 


XVn.  VICTORIA. 


681 


Blayor  of 
BsawicK 

V. 

Oswald. 


The  priacipal  question  is,  Whether,  the  tenure  of  the  1854. 
treasurer's  office  having  been  altered  by  statute  after  the 
bond  was  given,  the  obligation  continues.  And  I  am  of 
opinion  that  it  does  not.  When  the  bond  was  given, 
the  office  of  treasurer  was  regulated  by  stat  5  &  6  ^.  4.  j^rvU  C.  J. 
c.  76.  By  the  58th  section  of  that  Act  the  office  of 
treasurer  was  an  annual  office,  to  be  appointed,  that  is, 
by  election,  on  the  9th  of  November  in  every  year,  by 
the  council  of  the  borough.  The  sureties  therefore  had 
a  right  to  expect  that  if  their  principal  misconducted 
himself  in  his  office  he  would  not  be  reelected.  On 
the  9th  of  November  in  every  year  he  would  cease  to 
hold  the  office  unless  he  had  a  proposer  and  seconder, 
and  a  majority  of  those  who  were  then  present  at  the 
council  in  his  favour.  It  was  some  security  to  them 
that  the  council  must  take  active  measures  in  reap- 
pointing the  treasurer  if  the  sureties  were  to  continue 
liable.  Before  the  alleged  breach  of  this  bond  took 
place,  the  tenure  of  the  office  of  treasurer  had  been 
altered.  It  was  then  regulated  by  stat.  6  &  7  Ftct  c.  89., 
the  6th  section  of  which  enacted  that,  on  the  9th  of 
November  then  next,  the  treasurer  should  be  elected  by 
the  council,  and,  after  such  election,  should  thenceforth 
hold  his  office  during  the  pleasure  of  the  council  for  the 
time  being.  It  is  clear  that  this  statute  made  a  very 
considerable  difference  in  the  position  of  the  sureties. 
Under  the  former  statute  the  treasurer  lost  his  office  on 
the  9th  of  November^  unless  a  majority  of  the  council 
were  satisfied  with  his  conduct,  and  took  active  steps 
on  his  behalf:  by  the  new  law  he  continued  in  office, 
unless  a  majority  took  active  steps  against  him.  In  the 
former  case,  many  might  forbear  to  act  from  suspicion  or 
mistrust ;  in  the  latter,  few  could  be  influenced  to  remove 
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1854.        ^^  officer  from  his  situation  without  strong  evidence  of 
Ti^^     ^      misconduct     The  diflFerence  between  a  reappointment 
BsRwicK      nn^j  ^  removal  is  too  striking  to  require  further  obser- 
OswALi).      vation.     But  it  is  said  that  we  are  bound  to  give  efiect 
J§ni$  a  J.     ^  ©Tcry  word  of  the  bond,  and  that  the  words  "  other 
future  election,*^  pointing  to  an  election  other  than  an 
annual  election^  which  alone  could  take  place  under  the 
first  statute,  must  have  some  meaning,  and  were  intended 
to  apply  to  any  election  which  might  thereafter  take 
place,  whether  under  the  then  existing  or  any  other 
statutes.   I  agree  that  this  is  a  safe  rule  of  construction ; 
but  it  must  be  taken  with  some  qualification.     We  must 
not  violate  the  intention  of  the  parties  for  the  mere 
purpose  of  complying  with  technical  rules.    Now  surely, 
when  parties  enter  into  a  contract,  they  must,  unless 
they   express   themselves   clearly   to   the   contrary,   be 
understood  to  make  their  engagement  with  reference 
to  the  law  and  fitcts  as  they  then  are,  and   not  to 
speculate  upon  matters  which  they  cannot  foresee,  and 
which,  not  then  being  in  existence,  they  cannot  under- 
stand. In  my  opinion,  the  sureties  intended  to  guarantee 
the  fidthfid  conduct  of  the  treasurer  whilst  he  continued 
such  officer  under  any  annual  or  other  future  election 
which  might  take  place  in  the  office  as  it  then  was 
regulated  by  stat  5  &  6  fT.  4.  c.  76.,  and  no  more :  and, 
when  I  am  told  that  in  that  case  no  effective  meaning  is 
given  to  the  word  "  other,"  I  answer  that  words  of  that 
and  a  similar  import  are  daily  used  in  instruments  of 
this  nature,  from  abundant  caution ;  and  that  it  is  not 
at  all  improbable  that  the  draftsman  may  have  inserted 
that  word  to  avoid  all  question  should  the  office   be 
determined  in  the  middle  of  the  year,  or  should  the 
officer,  from    unforeseen  circumstances,  be  elected   on 


XVU.  VICTORIA-  683 

any  other  day  than  the  9th  of  November,  m  which  case  1854. 

the  election  would  not  be  an  annual  election.  Mayor  of 

For  these  reasons  I  am  of  opinion  that  the  judgment  "^^'c"^ 

ought  to  be  reversed.  Oswald. 

Judgment  affirmed.  j^^^.J. 


Samuel  Burcheield  against  William  Moobe.    saturdap, 

^  May  6th. 

ACTION  for  that   one  "J(An  Single,  on  12th  No-  Ammtatho. 

vember  1853,  by  his  bill  of  exchange,  now  over  due,  of  a  general 

directed  to  the  defendant,  required  the  defendant  to  abilubythe 

pay  to  the  order  of  the  said  John  Single  28/.  \2s.  two  ^^of  ^y. 

months  after  date  thereof,  and  the  defendant  accepted  ^®^^"^i, 

the  said  bill,   and  the  said  John  Single  indorsed   the  acceptor,  eTon 

"'as  against  a 

same  to  Charles  Lmoer,  and  the  said    Charles  Lower  bona  fide 

holder,  sab- 

indorsed  the  same  to    Thomas   Wright^  and  the  said  sequentlv 

"  ^         t    ,  taking  the  bill 

TTiomas   Wright  indorsed   the   same    to   Daniel  James  forvaiaeand 

SenoU^  and  the  said  Daniel  James  Senols  indorsed  the  of  the  alter- 

same  to  Joseph  Elliott,  and  the  said  Joseph  ElUott  in*  ^  '^'^' 

dorsed  the  same   to  Samuel  Mitchell,    and   the    said 

Samuel  Mitchell  indorsed  the  same  to  WtUiam  Brun^ld 

Reed,  and  the  said  WilUam  Brumfield  Reed  indorsed  the 

same  to  Thomas  Blaber  Daniell,  and  the  said  Thomas 

Blaber  Daniell  indorsed  the  same  to  the  plaintifii  but 

the  defendant  did  not   pay  the  same."  Plea:    "That, 

after  the  said  bill  was  drawn  and  accepted  as  aforesaid, 

and  after  it  was  completely  issued  and  negociatcd,  to 

wit  by  the  defendant  as  acceptor  as  aforesaid,  and  whilst 

the  same  was  in  the  possession  of  the  said  John  Single, 

or  of  the  plaintiff,  or  of  one  other  of  the  said  persons 
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1854.  who  so  indorsed  the  said  bill  as  aforesaid^  a  person 
BuBcunsLD  whose  name  is  to  the  defendant  as  yet  unknown,  with- 
MooBE.  ^"^  ^^^  consent  of  the  defendant,  wilfully  altered  and 
changed  the  said  bill  in  a  material  part,  and  inserted 
material  words  at  the  foot  of  the  defendant's  said  accept- 
ance; and  the  said  alteration  and  insertion  were  not 
made  in  correction  of  any  mistake  originally  made  in 
framing  the  said  bill,  or  to  further  the  first  intentions  of 
the  parties  thereto,  or  any  of  them." 

Replication :  «  That,  at  the  time  the  said  bill  was 
indorsed  to  plaintiff,  the  alleged  alteration  was  already 
made ;  and  that,  neither  before,  nor  at,  the  time  when 
the  said  bill  was  indorsed  to  him,  had  he  the  plaintiff 
any  notice  that  the  said  bill  had  been  so  altered,  as  in 
the  said  plea  mentioned ;  and  that  there  was  a  valuable 
consideration  for  the  said  indorsement  to  him  the 
plaintiff;  and  that,  at  the  time  of  the  said  indorsement 
to  him,  he  took  the  said  bill  in  good  faith,  in  the  belief 
that  it  was  a  valid  bill,  and  that  it  was  so  indorsed  to 
•  him  before  the  day  on  which  it  became  due ;  and  that 
the  said  supposed  alteration  consists  only  of  the  addition 
of  the  words  following,  to  wit,  "  payable  at  the  Bull  Inn 
Aldgate ;"  and  that  there  is  not,  nor  ever  was,  any  thing 
on  the  bill,  or  in  the  said  addition,  to  indicate  that  it 
was  an  addition  or  alteration;  and  that,  notwithstanding 
the  said  alteration,  the  acceptance  as  altered  was  a 
general  acceptance,  as  it  had  been  before  the  alteration." 
Demurrer.     Joinder. 

The  case  was  argued  {a)  in  this  Term. 

Holland,  for  the  defendant,  was  stopped  by  the  Court. 

(a)   Friday^  May  5th.       Before   Lord   CumpbcU  C.  J.,   Hiy/Unuiu    and 
Crompton  Jt. 


Moore. 
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Bavill,  for  the  plaintiff.  The  principle  on  which  the  1854. 
plea  is  grounded  is  explained  in  Davidson  v.  Cooper  (a).  Buechmbuj 
It  is,  that  the  party  who  has  the  custody  of  an  instru- 
ment is  bound  to  keep  it  in  its  original  state.  But 
the  replication  shews  that  the  alteration  was  made  before 
the  bill  came  to  the  plaintiff:  a  bon&  fide  transferee  is 
not  affected  by  the  fraud  of  his  indorsers;  neither 
ought  he  to  be  affected  by  his  laches. 

Hollandy  in  reply.  The  alteration  avoided  the  bill, 
Macintosh  v.  Haydon  (b),  Desbrowe  v.  fVetherby  (c), 
Taylor  v.  Moseley  (d).  The  plaintiff  is  in  the  same 
position  as  if  he  had  innocently  given  value  for  a  forged 
acceptance. 

Cur.  adv,  vult 

Lord  Campbell  C.  J.  now  delivered  judgment. 

On  account  of  the  general  importance  of  the  question 
which  arises  in  this  case,  we  have  taken  time  to  consider 
it;  but,  after  examining  the  authorities,  we  feel  bound 
to  abide  by  the  opinion  which  we  formed  during  the 
argument,  and  to  give  judgment  for  the  defendant.  We 
must  assume,  upon  the  pleadings,  that,  after  the  bill  was 
accepted  and  put  into  circulation,  it  was  altered  in  a 
material  part,  without  the  consent  or  knowledge  of  the 
acceptor.  The  replication  shews  that  this  was  by  adding 
to  the  acceptance  the  words  "  payable  at  The  Bull  Inn 
Aldgate.'^  By  virtue  of  stat.  1  &  2  (?.  4.  c.  78.  these 
words,  if  in  the  handwriting  of  the  defendant,  would  still 

(a)  13  Af.  $•   W'.  343.,  affirming  the  judgment  of  the  Exchequer  in 
DamdtOH  v.  Cooper j  W  M,  ^  W.  778. 

(6)   Ry.  5-  Moo.  362.  (c)  1  M.  ^  Rob.  438. 

{d)  1  M.  $•  Ra.  439,  note  (a). 
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tS54^        leave  the  acceptance  a  general  acceptance.     Nevetfaeteas 

BvacHFitLD    ^^^^^  ^^  eminent  Jadges  hare  socceasively  held  (Lord 
^^'^  Teidtrden  in    MtichUoih   ▼.   Haydan  (a).    Lord  C.  J. 

Tindal  in  Dednrowe  ▼.  Wetherby  (h)  and  Lord  Lifndhwrtt 
in  Taylor  v.  Mouley  (c)  ),  that  snch  words,  although  they 
do  not  alter  the  direct  liability  of  the  acceptor,  do  vary 
the  contract  between  others  who  are  parties  to  the  bill ; 
therefore  that,  if  interpolated  without  his  consent,  they 
may  prejudice  the  acceptor;  that  they  amount  to  a 
material  alteration  of  the  bill ;  and  that  they  discharge 
the  acceptor*  These  decisions  were  only  at  Nisi  prius ; 
but  they  have  been  long  acquiesced  in ;  and  we  do  not 
disapprove  of  them.  The  plaintiff  here  is  a  boni  fide 
holder,  for  value,  without  notice  of  the  alteration ;  but 
the  bill  must  be  considered  as  vitiated  in  the  hands  of  a 
prior  holder.  The  defendant  was  discharged  from  his 
liability  as  acceptor  from  the  moment  when  the  alteration 
of  the  bill  had  been  consummated :  and,  the  instrument 
having  ceased  in  point  of  law  to  be  an  accepted  bill,  the 
indorsee  afterwards  could  be  in  no  better  situation  than 
the  indorser. 

As  soon  as  it  is  established  that  there  has  been  a 
material  alteration  in  a  bill  of  exchange,  the  particular 
nature  of  the  alteration  becomes  immaterial;  and  3£aster 
V.  Miller  (d)  becomes  an  authority.  There  a  bill  was 
drawn  payable  to  Wilkbuon  Sf  Caohe;  while  in  their 
possession,  the  date  was  altered ;  and,  the  bill  being 
subsequently  indorsed  to  the  plaintiffs,  who  were  (Kke 
the  present  plaintiff)  bon&  fide  indorsQes  for  value,  the 

(a)  Up.  ^  Mo.  362.  (6)  I  M.  ^  Rob.  438. 

(c)  I  M.  ^  Rob.  439.  n. 

(d)  4  r.  R.  320;  «f&nned  on  error,  in  Etch.  Ch.  Matter  t.  MUkr, 
2  H,  RL  140.     Sm  note  in  I  Smith^t  Lea.  Ca.  490. 
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judgment  was  that  they  could  not  recover  against  the        1854. 
acceptor.     Ashurst  J.  says  (a) :  "  If  Wilkinson  8f  Cooke   bdrchweld 
had  brought  this  action,  they  clearly  could  not  have  re-      moorb 
covered,  because  they  must  suflFer  from  any  alteration  of 
the  bill  while  it  was  in  their  custody  :**  the  same  objection 
"must  also  hold  with  regard  to  the  plaintiffs,  who  derive 
title  under  them."    We  conceive  therefore  that  in  this 
case   the  plaintiff's  remedy  is  confined   to  a  right  to 
recover  the  consideration  for  the  bill,  as  between  himself 
and   the  party  from   whom   he   received  it :  a  similar 
remedy  may  be  resorted  to   till  the  party  is  reached 
through  whose  fraud  or  laches  the  alteration  was  made. 

He  ought  to  suffer ;  for  "  a  party  who  has  the  custody 
of  an  instrument  made  for  his  benefit,  is  bound  to  pre- 
serve it  in  its  original  state"  (b) ;  and  Lord  DenmoHy  in 
delivering  the  judgment  of  the  Exchequer  Chamber  in 
Davidson  v.  Cooper  (&),  intimates  a  strong  opinion  that 
Piffofs  Case  (c),  in  which  this  principle  is  acted  upon, 
has  hitherto  been,  and  still  ought  to  be,  upheld.  The 
negotiability  of  bills  of  exchange  is  to  be  favoured ;  but 
with  this  view  it  is  material  that  their  purity  should  be 
preserved. 

For  these  reasons  we  think   that    the   replication 
demurred  to  is  bad,  and  that  there  must  be 

Judgment  for  the  defendant  (d). 

(a)  4  T.  R,  331.  (h)  13  M.  ^  W.  352. 

(c)  11  Rep.  26  6. 

(<f)  See  Agnc^XtuTol  Cattle  Inturanee  Compatiy  t.  Fitzgtrald,  }6  Q,  B. 
432. 
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Monday,         The  QuEEN  aqaiust  The  Overseers  of  the  Poor 

May  8th.  ^ 

of  the  Parish  of  Kingswinford. 


obSi^eTSu-  JT^^'^l^Gy  in  Hilary  Tcrin,  had  obtained  a  rule 

ing  on  the  callintr  on  the  overseers  of  the  poor  of  the  parish 

overseers  of  a  °                                                     *^                         ^ 

parish  to  shew  of  Kinaswinfordy  and  on  two  justices  of  Stafford^  to  shew 

cause  why  two  , 

justices  should  cause  why  the  two  justices  should  not  issue  a  warrant  to 

warrant,  under  levy  two  several  sums  of  money  ordered  to  be  raised  by 

3Sc4W.  4!**  the  inspectors  appointed  under  stat.  3  &  4  fV.4:,c,  90.  for 


c. 

Parochial 


irochial  ^  ^^^  purposes  of  that  Act,  within  the  district  of  Brierly 

lasting  and  jj^  j^  ^y^^^  parish,  by  distress  on  the  goods  and  chattels 

Act) ,  to  levy  of  the  overseers, 
by  distress  on 

the  goods  of  The  rule  was  obtained  on  an  affidavit,  by  which  it 

the  overseers 

two  sums  of  appeared  that  Brierly  Hilly  within  the  parish  of  Kings- 

money  ordered  -     ,   .         t      .             .         i    /•            1     •       •     i 

to  be  paid  by  toinfordy  IS  a  distnct,  assigned  for  ecclesiastical  purposes, 

of  a  district  under  Stat  I  &  2  JV.  4t.  c,  38.,  to  a  church  or  chapel, 

parish,  in  Called  St.  MichaeVsy  Brierly  Hill,  and  that  the  church- 

irisioMof  tCiu"  wardens    are    annually   elected   for    this   district      On 

^*^ted  ^B*  ^^^^  Augusty  1851,  a  requisition,  signed  by  three  rate- 

theaffidimts  payers  of  the   parish   of  Kingstcinfordy  inhabitants  of 

that  the  dis-  Brierly  Hilly  was  addressed   to   the  churchwardens   of 

trict  was  one  n-                1 

assigned  to  a  Brierly  Hilly  calling  on  them  to  appoint  a  time  and  place 

ecc^iastical  for  a  public  meeting  of  the  ratepayers  of  Brierly  Hill, 

undeTstat  fo**  ^he  purpose  of  determining  whether  the  provisions 

l8c2W,4, 

c,  38. ;  and  that  the  provisions  of  stat.  3  &  4  W,  4.  c,  90.  had  been  adopted,  more  than  two 


years  before  the  application,  at  a  mectin?  convened  bpr  the  churchwardens  of  the  district 
church.  These  churchwajdens,  as  was  shewn  affirmativclv  by  the  affidavits,  were  church  • 
wardens  for  ecclesiastical  purposes  only,  and  never  in  the  habit  of  calling  meetings  for 


secular  purposes. 
~  •  1 :  that  the 


Held :  tnat  the  meeting  was  improperly  convened,  the  churchwardens  of  the  district 
church  not  being  such  churchwardens  as  are  contemplated  by  stat.  3  &  4  fT.  4.  c.  90.  ».  5.; 
that  consequent^  the  provisiotis  of  the  Act  had  never  been  duly  adopted  in  the  district ;  and 
that  the  order  of  inspectors  was  void. 

Rule  discharged. 
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in  Stat  S  &  4  fV.4.c.  90.  (the  Act  for  Watching  and        1354. 
Lighting  Parishes)  should  be  adopted,  and  be  carried  '  xhe  Queen 
into  execution  in  that  parish.     The  churchwardens  of    _     ^-      , 

*^  •  Overseers  of 

Brierly  Hilly  accordingly,  within  ten  days  of  the  receipt       Kings- 

of  the  requisition,  convened  a  meeting  for  25th  August 
1851  by  a  notice,  which  was  affixed  to  the  door  of  the 
church  of  Brierly  Hill,  The  meeting  was  held  on  25th 
August  1851 ;  when  the  provisions  of  the  Act,  so  far  as 
related  to  lighting,  were  unanimously  adopted.  Twelve 
inspectors  were  appointed  at  the  same  meeting ;  and  the 
amount  to  be  raised  was  fixed.  Notice  of  the  adoption 
of  the  Act  was  given  by  the  churchwardens  in  the  same 
way  as  that  in  which  notice  to  convene  the  meeting  had 
been  given.  The  affidavit  then  proceeded  to  shew,  at 
considerable  length,  the  proceedings  of  the  inspectors: 
as  the  Court  expressed  no  opinion  on  the  various  points 
raised  on  these  proceedings,  they  are  not  further  noticed 
in  the  report  It  appeared  that,  on  18  th  November 
1853,  complaint  was  made  by  the  inspectors,  to  a  justice 
of  the  peace,  that  the  overseers  of  the  parish  of  Kings- 
winford  had  not  obeyed  an  order,  made  upon  them  by 
the  inspectors,  to  levy  a  sum  of  money  required  for  the 
purposes  of  the  Act ;  that  a  summons  was  issued  to  the 
overseers,  under  sect  38,  to  appear  before  two  justices, 
and  that  they  did  appear  before  them  on  the  24th  No- 
vember^  1853,  where  these  various  matters  were  proved, 
but  the  justices  refused  to  issue  their  distress  warrant 

The  affidavits  in  answer,  besides  raising  several  points 
on  which  the  Court  expressed  no  opinion,  shewed  that 
the  churchwardens  of  Brierly  Hilly  at  the  time  the  pro- 
visions of  the  Act  were  supposed  to  be  adopted,  were 
only  churchwardens  for  ecclesiastical  purposes,  and  that 
all  the  parish   business  of  the  whole  of  Kingsmnfard, 
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1854.  including  Brierly  Hill,  was  transacted  by  the  church- 
l*be  Queen  wardens  of  Kingswinford ;  those  of  Brierly  Hill  never,  in 
Oreneers  of  ^*^^  interfering,  or  calling  any  meetings  for  any  secular 

Hugh  Hill  and  Cowling  now  shewed  cause.      The 
provisions  of  staU  3  &  4  IF.  4.  c.  90.  have  never  been 
legally  adopted  in  the  parochial  district  of  Brierly  Hill. 
It  is  not  a  parish,  properly  so  called,  but  a  district  in  a 
parish,  assigned,  under  stat   1   &  2  IF.  4.  c.  38.,  for 
ecclesiastical  purposes  to  a  church.     The  provisions  of 
Stat  3  &  4  IF  4.  c.  90.  might,  however  have  been 
adopted  within  such  a  district,  had  the  right  course  been 
pursued.      It  does  not  distinctly  appear  whether  this 
district  of  Brierly  Hill  has  been  assigned  to  St.  MichaeVs 
Church,  under  sect  10  of  stat  1  &  2  IF  4.  c.  38.,  or 
under  sect  23.     If  it  has  been  assigned  under  sect  1 0, 
there  has  been  merely  a  delegation  to  a  perpetual  curate 
of  part  of  the  powers  of  the  rector,  to  be  exercised 
within   that  district;   and  the  two  persons  appointed, 
under  sect  16,  to  act  as  churchwardens  have  their  func- 
tions limited,  by  the  same  section,  to  matters  connected 
with  the  church  itself;  they  are  not  churchwardens  of 
the  district  at  all.     If  the  district  is  one  under  sect  23, 
it  is  a  completely  ^^  separate  and  distinct  parish  for  all 
spiritual  purposes;"  and  the  churchwardens,  to . be  ap- 
pointed under  sect  25,  are  to  ^^do  all  things  pertaining 
to  the  oflSce  of  churchwardens,  as  to  ecclesiastical  mat- 
ters, in  the  said  new  parish,  in  like  manner  as  though 
the  same  had  been  of  old  time  a  separate  and  distinct 
parish."    But  these  churchwardens  are  not  empowered 
to  do  any  thing  pertaining  to  the  office  of  churchwarden 
in  respect  to  parochial  matters  not  ecclesiastical.     Then 
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Stat  S8c4  fF.4.  c.  90.  *.  5.  requires  that  the  first  step 
for  adopting  the  provisions  of  that  Act  shall  be  that,  on 
"the  application  in  writing  of  three  or  more  of  the  rate- 
payers of  any  parish,  it  shall  be  lawful  for  the  church- 
wardens thereoP  to  call  a  meeting.  Sect  77  enacts 
that,  *'  where  the  word  *  parish'  is  used,  it  shall  be  under- 
stood to  extend  to  any  parts  within  the  same ;  and  that 
the  powers  given  to  a  churchwarden  shall  be  under- 
stood to  be  given  to  any  chapelwarden,  overseer,  or 
other  person  usually  calling  any  meeting  on  parochial 
business."  So  the  provisions  of  the  Act  might  have 
been  extended  to  Brierly  HiU;  for  it  is  a  parish  within 
this  definition;  but  the  meeting  ought  to  have  been 
called  by  the  persons  "  usually  calling  any  meeting  on 
parochial  business,"  that  is,  the  churchwardens  of  Kings- 
winford;  for  it  is  clear  the  churchwardens  of  Brierly  Hill 
never  called  such  meetings.  It  may  be  said  that  the 
churchwardens  of  Kingswinfard  never  do  call  meetings 
of  the  inhabitants  of  Brierly  HiUy  separately  firom  the 
inhabitants  of  the  rest  of  the  parish  of  Kinyswinford.  If 
that  be  so,  the  course  to  be  pursued  is  prescribed  in  sect 
73;  and  it.  has  not  been  followed.  [The  argument  on 
the  other  objections  is  omitted,  as  the  Court  pronounced 
no  opinion  upon  them.] 


1854. 


The  QoEEN 

V. 

Overseers  of 
Kings- 
win  FORD. 


Keating  and  Bros^  contriL  The  provisions  of  the  Act 
were  adopted  in  1851 :  it  is  too  late  to  question  the  for- 
mality of  the  proceedings  now ;  the  same  objection  was 
raised  in  Regina  v.  Deverell  (a)  without  success.  [Erie  J. 
There  it  was  not  shewn,  affirmatively,  that  the  proceedings 


(a)  Ante,  p.  372. 
2  Y  2 


WlNFOllD. 
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1854.  were  wrong;  and  we  acted  on  the  principle  of  presuming 
The  Queen  0°^"^*  "^^  acta.  Lord  Campbell  C.  J.  It  is  a  possible 
Orerse^rs  of  ^^^°8  ^^^  *  meeting  may  be  called  improperly,  and  that 
Kings-  an  attempt  may  be  made  to  rate  the  inhabitants  though 
the  Act  has  not  been  legally  adopted ;  if  an  inhabitant 
wishes  to  question  the  legality  of  the  proceedings,  how 
do  you  say  he  is  to  do  it?]  He  may  appeal  under 
sect.  66.  [Cromptan  J.  That  is  a  proper  remedy  for 
something  irregular  after  the  Act  is  adopted;  but  the 
objection  now  is  that  the  Act  never  was  adopted.  Sup- 
pose a  distress,  and  replevin  brought,  the  pleadings  being 
as  at  common  law.  Could  you  make  a  good  avowry 
without  averring  that  the  Act  was  properly  adopted 
within  the  district,  at  a  meeting  properly  called  ?  And 
would  not  that  averment  be  traversable  ?  It  is  true  that 
the  fact  that  the  district  was  de  facto  lighted  as  if  the 
Act  had  been  properly  adopted  would  be  evidence  at 
the  trial  that  it  had  been  so,  and  in  process  of  time 
it  would  be  practically  impossible  to  disprove  the  aver- 
ment ;  but  it  would  remain  necessary  and  traversable  for 
ever.] 

Lord  Campbell  C.  J.  The  rule  must  be  discharged. 
It  is  necessary  to  shew  us  that  the  order  of  the  inspectors 
was  good,  before  we  can  be  called  on  to  command  the 
justices  to  enforce  it.  The  objection  that  the  provisions 
of  Stat.  3  &  4  IF.  4.  c.  90.  have  never  been  properly 
adopted  in  the  district  is  fatal  I  should  have  been  glad 
to  find  that  the  Legislature  had  fixed  a  limited  time, 
after  the  adoption  of  the  Act,  beyond  which  such 
objections  should  not  be  taken.  But  I  find  no  such 
provision  in  the  Act     Mr.  Bros  indeed  refers  us  to 
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sect  66.  That  section  gives  an  appeal  against  orders 
made  when  the  Act  has  been  adopted:  but,  if  the  Act 
has  not  been  adopted,  the  order  is  null  and  void,  and 
no  appeal  is  needed.  Then,  the  objection  being  open, 
it  is  made ;  and  it  goes  to  the  root  of  the  whole  matter. 
The  churchwardens  of  Brierly  HiU  were  not  the  proper 
persons  to  call  the  preliminary  meeting.  The  Act  gives 
that  power  to  churchwardens  or  those  "  usually  calling 
meetings  on  parochial  business."  These  officers  of 
Brierly  HiU,  though  called  churchwardens,  have  not  de 
facto  been  in  the  habit  of  calling  such  meetings,  and 
have  no  powers  to  call  any  ordinary  meeting  for 
parochial  business.  That  being  so,  they  were  not 
qualified  to  call  the  meeting  at  which  the  provisions  of 
the  Act  were  adopted;  and  what  was  done  there  was 
void.  It  is  unnecessary  to  form  an  opinion  on  the  other 
objections  raised. 


1854. 
The  Queen 

V. 

Overseen  of 

ELlNGS. 
WINFORD. 


WiGHTMAN  J.     I  am  of  the  same  opinion,  for  the 
same  reasons  as  my  Lord. 


Erle  J.  The  question  really  comes  to  be,  whether 
these  churchwardens  of  Brierly  HiU  are  churchwardens 
within  the  meaning  of  sect.  5  of  stat  3  &  4  W.  4. 
c.  90.,  as  expounded  by  sect.  77.  And  I  think  they 
are  not ;  for  the  churchwardens  are  defined  to  be  those 
usually  calling  any  meeting  or  parochial  business,  within 
which  class  the  churchwardens  of  this  district  church 
do  not  come,  as  they  have  nothing  to  do  with  such 
meetings.  And,  though  it  might  seem  reasonable  that 
the  officer  of  the  district,  though  not  in  the  habit  of 
calling   such    meetings,  should    act    for    the    district, 


694  EASTER  TERM. 

1864.  in  preference  to  the  officer  in  the  habit  of  acting 
Tbe  Queen  o^'j  for  the  whole  parish,  yet  that  is  not  the  intendon 
Overiccrsof  ^^  ^^^  Legislature;  for  sect.  73  expressly  makes  the 
officer  of  the  whole  competent  to  act  for  the  district ; 
and  it  would  be  inconvenient  if  there  were  concurring 
powers.  Then,  the  meeting  having  been  improperly 
convened,  it  failed;  and  time  has  not  yet  cured  the 
defect. 


RlNGB- 
WINFORD 


Crompton  J.  concurred. 


Rule  dischai^ged. 


END   OF    EASTER    TERM. 


CASES  i8g4> 

ARGUED   AND    DETERMINED 


IN 


EASTER    VACATION, 

XVn.  VICTOEIA  (a). 


The    Judges   who  sat   in  Banc   in   this   Vacation 
were: 

Coleridge  J.          I  Erle  J. 

WiGHTMAN  J.              I  CrOMPTON   J. 


a 


Marsden  against  Wardle.  Saturday, 

May  I3th. 

MILWABD,  in  the  preceding  Term,  obtained  After exe- 

a  rule  calling  on  the  defendant   to  shew   cause  been  awarded 

why  the  order  of  Cromptan  J.,  after  mentioned,  should  J,°^rt!  and°*^ 

not  be  rescinded.  ^^Z:^ 

It  appeared  by  aflBdavit   that    a  plaint    had    been  ^^"  *^<^^' 

entered  in   the   county  court  for  Stqffbrdshire,  holden  prohibition 

^       will  go  to 

at  L^eky  by  Marsden  against  fFardle,  upon  a  promis-  restrain  the 

Court  from 

sory  note  for  50/.  given  by  defendant  to  plaintiff.     On  proceeding 
the  trial,  before  the  judge  of  the  county  court,  it  was  appear  upon 

affidavit, 
though  not 
on  the  face  of  the  proceedings  in  the  county  court,  that  title  to  corporeal  hereditaments 
came  in  question  in  the  cause,  so  that  the  judge  had  no  jurisdiction  under  stat.  9  &  10  VicU 
c.  95.  »,  5B. 

(a)  The  Court  sat  in  Banc  on  May  12th  and  13th. 
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1854.        proved  that,  upon  an   agreement  for  the   purchase  of 
Mamden     land  by  defendant   from  plaintiff,  the  note  had   been 
Wardlk.      given  by  way  of  deposit  on  the  purchase  money :  and 
one  defence  suggested  was,  that  the  consideration  for  the 
note  had  failed,  the  title  turning  out  not  to  be  valid. 
And   it   was  further  contended    that    the    title    to    a 
corporeal  hereditament  came  in  question  in  the  cause, 
which  was   thus  taken  out  of  the  jurisdiction  by   the 
proviso  in  stat  9  &  10  Vict  c.  95.  s.  58.     The  judge 
heard  the  case,  and,  being  of  opinion  that  there  was  no 
failure  of  consideration,  gave  judgment  for  the  plaintifi^ 
and  ordered  that  payment  should  be  made  in  a  month. 
The  money  not  having  been  paid  within  that  time,  the 
plaintiff,  on  the  18th  of  last  February^  caused  certain 
goods  of  the  defendant  to  be  taken  in  execution;    so 
that  the  sale  was  lawful  on  24th  February  (a).     On  23d 
February  the  defendant  requested  the  plaintiff's  attorney 
to  extend  the  time  for  the  sale  to  28th  February;  stating 
that  he,  defendant,  should  by  that  time  be  able  to  raise 
money    to    discharge    the    execution.     The    plaintiff's 
attorney   consented   to  this;    and   the  defendant  then 
signed  a  writing,  by  which  he  requested  the  person  in 
possession    to    postpone    the    sale    till  28  th  February y 
authorized  him  to  remain  in  possession,  and  undertook 
to  pay  the  extr^  costs. 

On  24th  February  a  summons  was  taken  out,  re- 
quiring defendant  to  shew  cause  why  a  writ  of  prohi- 
bition should  not  issue;  and,  on  1st  March, Crompton  J. 
ordered  that  the  writ  should  issue ;  which  was  the  order 
now  in  question. 

In  last  Term  (J), 

(a)  Sut.  9  &  10  rxct.  e.  95.  «.  106. 

(b)  May  10th.     Before  Coleridge,  Wightmany  Erie  and  Crompion  Js. 
Wigktman  J.  left  the  Court  towards  the  close  of  the  argument. 


Marsden 

V. 

Wardle. 
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Morgan  Zfoyrf  shewed  cause.  The  order  for  issuing  1854. 
the  prohibition  has  been  made  under  sect.  22  of  stat. 
13  &  14  Vict.  c.  61.,  on  the  ground  that  the  county 
court  has  no  jurisdiction,  the  title  to  corporeal  here- 
ditaments having  come  in  question;  stat.  9  &  10  Vict 
c.  95.  s.  58.  The  rule  to  set  aside  the  order  has  been 
granted  on  the  suggestion  that  the  application  has  been 
made  too  late,  execution  having  issued,  though  there 
has  been  no  sale  of  the  goods  seized  (a).  [Cromp^ 
tan  J.  The  point  made  against  you  is  that,  as  the 
objection  to  the  jurisdiction  does  not  appear  on  the  face 
of  the  proceedings,  the  rule  applies  which  prevails  on 
applications  for  prohibition  to  Ecclesiastical  Courts.] 
The  execution  is  not  complete  till  sale.  In  2  Inst  602. 
it  is  said :  "  Prohibitions  by  law  are  to  be  granted  at 
any  time  to  restrain  a  court  to  intermeddle  with,  or 
execute  any  thing,  which  by  law  they  ought  not  to  hold 
plea  of,  and  they  are  much  mistaken  that  maintain  the 
contrary."  "  And  the  King's  courts  that  may  award 
prohibitions,  being  informed  either  by  the  parties  them- 
selves, or  by  any  stranger,  that  any  court  temporal 
or  ecclesiastical  doth  hold  plea  of  that  (whereof  they 
have  not  jurisdiction)  may  lawfully  prohibit  the  same, 
as  well  after  judgment  and  execution,  as  before."  In 
Fitz.  N.  B.  46.  it  is  said:  •* after  judgment  given,  and 
execution  awarded  in  the  county,  or  in  other  court 
baron,  which  hath  not  power  to  hold  plea  of  debt  of  the 
sum  of  forty  shillings,  &c.  or  of  damages  in  trespass 


(a)  Other  grounds  were  dso  suggested,  on  the  motion  for  the  rule  Nisi : 
but  the  Court  granted  the  rule  on  this  point  only.  It  was  afterwards 
attempted,  on  the  argument,  to  recur  to  the  other  points :  but  the  Court 
refused  to  entertain  them  ;  and  they  therefore  are  not  further  adverted  to 
in  the  report  in  the  text. 
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1854.  amounting  to  such  sum,  or  more^  the  party  defendant 
Marsobn  ^^^  ^^^^  *  ^^  ®^  prohibition  unto  the  bailifis,  or  unto 
WarLle.  *^®  sheriflF  or  officer  of  the  court,  that  they  do  not  exe- 
cution; and  if  they  have  distrained  the  party  to  make 
satisfaction,  that  then  they  release  the  distress,  and  that 
they  revoke  what  they  have  done  therein."  In  Janes  v. 
Owen  (a)  prohibition  to  the  county  court  was  granted, 
though  the  execution  of  the  warrant  of  possession  was 
complete,  possession  having  been  given  to  the  plaintiff 
on  the  day  before  the  bailiff  had  notice  of  the  rule  for 
the  prohibition;  the  Judge  (Pattesan  J.)  saying  that 
^^  the  defendant  came  as  soon  as  he  reasonably  could ;" 
and  restitution  was  ordered.  In  In  the  matter  of  Poe  (i) 
there  was  nothing  for  this  Court  to  restrain :  there  had 
been  a^court  martial;  and  the  Crown  had  ratified  the 
sentence,  which  had  been  executed.  This  Court  there- 
fore refused  a  rule  for  a  prohibition :  but  that  is  a  very 
different  case  firom  the  present,  where  the  Court,  which 
clearly  may  prohibit  county  courts  acting  without  juris- 
diction, is  asked  to  restrain  the  completion  of  an  exe* 
cution  as  yet  only  inchoate.  In  Robinson  v.  Lenaghan  {c\ 
where  execution  had  been  levied  in  the  county  court, 
Parke  B.  {d)  seems  to  have  thought  that,  if  the  county 
court  had  not  had  jurisdiction,  prohibition  might  have 
gone.  It  is  suggested  that  the  defect  here  does  not 
appear  on  the  face  of  the  proceedings ;  and  it  may  be 
asserted  that  there  has  been  acquiescence  in  the  juris- 
diction. Supposing  that  these  two  facts  would  together 
constitute  an  answer  to  the  application,  as  intimated  in 
Robins  v.  Humby  («)  and  Buggin  v.  Bennett  {g\  at  any 

(a)  5  2).  ^  X.  669.  (b)  5  B.  ^  Ad.  681. 

(e)  2  Eseh,  333.  (rf)  2  Exch,  336. 

(«)  3  Af.  ^  IT.  120.  {g)  4  Burr,  2035.  2037. 
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rate  one  alone  is  insuflBcient.  In  Yates  v.  Palmer  (a),  where        1 854. 
the  party  had  acquiesced  by  moving  in  the  county  court      Mabsdek" 
for  a  new  trial,  and  prohibition  was  therefore  refused,      Wardlb. 
the  Court  expressly  adverted  to  the  circumstance  that 
the  want  of  jurisdiction  did  not  appear  on  the  proceed- 
ings themselves.     Here  the  affidavits  shew  that  the 
objection  was  taken  in  the  county  court :  and,  as  to  the 
aigument  urged  from  the  proceedings  not  shewing  the 
defect,  that  never  can  occur  where,  as  in  the  present 
case,  the  want  of  jurisdiction  is  the  result  of  the  question 
of  title  occurring  collaterally:    there  are  no  means  of 
getting  such  a  question  on  to  the  written  proceedings 
of  a  coun^  court,  there  being  no  pleadings. 

C.  MiluHxrd,  contr^  The  general  rule  is,  that  prohi- 
bition does  not  lie  after  sentence;  2  Rol  Ahr.  319. 
Prohibiiian  (M)  pL  1.,  Full  v.  Hutchins  (i>  In  the  old 
cases,  it  seems  as  if  the  Courts  exercised  a  discretion, 
and  looked  to  the  conduct  of  the  party  applying; 
Bishop  of  Si,  David^s  v.  Lucy  (c) :  and  sometimes  they 
acted  upon  the  information  of  a  stranger;  Com.  Dig. 
Prohibition  (E)  {d).  But  it  seems  to  be  now  established 
that,  even  after  sentence,  prohibition  will  be  granted  if 
the  want  of  jurisdiction  appear  on  the  face  of  the  pro- 
ceedings ;  Com.  Dig.  Prohibition  (D).  But  that  is  not 
so  here;  the  proper  course  for  the  defendant  would 
have  been  to  apply  to  the  judge  to  place  the  question 
on  the  record.  [Coleridge  J.  There  may  be  means  of 
doing  that  in  the  Ecclesiastical  Courts:  but  I  do  not 
see  how  it  can  be  done  in  the  county  court,  where  the 

(a)  6  2).  ^  £.  283.  (6)  2  Qmp.  422. 

(c)    I  Ld,  Rarm,  447.  539.  545. 

id)  See  Wadiworth  v.  Queen  of  SpaiH^  17  Q.  B,  171. 
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]«l>4.        qontioo  anats  »  here,  there  being  do  pWiJings.     And, 


that  bemg  to,  is  the  role  viiSch  has  been  applied  to 
Wauile.      Eeclesiafidcal  Caarts,  in  the  aoihorities  to  whidi  yoo 
refer  in,  applicable  here?*      The  qnesdoo  must   be, 
whether  the  pmj  has  oooie  in  soch  reasonable  time  mm 
to  indooe  the  Coort,  in  the  exercise  of  dieir  discredao, 
to  grant  the  prohibitioo;  or  else  be  most  shew  himsdf 
entitled  to  it  ex  debito  jisdtije.     And,  as  to  this  last, 
the  mle  will  be  as  in  the  esse  of  the  Admiralty,  where, 
"if  the  soit   appears  oat  of   the  jurisdiction  of  the 
Admirdtj,  a  prohilntion  goes»  though   the  party  has 
allowed  the  jurisdiction   there  ;*  Qmu  Dig.  Admiral^ 
(F  9.).     \Coltridge  J.     How   do  yoo   onderstand   the 
word  "appears ?^      The   proceedings  themsekes  must 
disclose  the  oligection;    otherwise,  the  party  who  has 
lain  by  will  not  be  heard   to   shew  it.     That   expla- 
nation   is    dedocible   from    Ricketts  t.  Bodtmham  (a); 
and  this  seems  to  agree  with   the   Tiew  of  Parhe  B. 
in  Roberts  t.  Hwmby  (i).      That  the  acquiescence   of 
a  party  may  estop  him    from   objectii^  to  the   pro- 
ceedings in  the  county  court  af^iears  from   Wmur  t. 
IhmfoTd{c)  and  In  re  Jama  and  James  (d).     In  James  ▼. 
Owem  (e\  which  has  been  cited  as  establishing  a  difie- 
rent  rule,  the  proceedings  shewed  that  the  claim  was 
tar  the  possession  of  real  property.    lErle  J.   In  TTufrnp^ 
son  ▼.  Ingham  (g)  prohibition  went  after  sentence :  and, 
from  the  record  of  the  proceedings  in  prohibition,  it  is 
dear  that  the  want  of  jurisdiction  was  not  disclosed  on 
the  &ce  of  the  proceedings  in  the  county  court] 

Cur.  adv.  vulL 

(a)  4  A.^  E.  433.  (6)  3  Af .  4-  r.  126. 

(c)  12  Q.  B.  (>03.  (rf)  \  L.  M.^  P,  65. 

(e)  5D,^  L.6G9.  ip)  \4Q.  B.llO. 
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Coleridge  J.  now  delivered  the  judgment  of  the        1854. 
^'«"rt  Maebden 

In  this  case,  upon  a  rule  for  setting  aside  an  order  for  Wardlb 
a  prohibition,  the  question  was.  Whether  a  prohibition 
should  be  granted  to  a  county  court  for  an  excess  of 
jurisdiction  not  appearing  on  the  proceedings,  although 
the  writ  was  moved  for  after  judgment  in  that  Court 
And  we  answer  this  in  the  afiirmative. 

There  is  reason  for  refusing  the  writ  after  judgment 
in  the  Courts  where  the  proceedings  set  forth  the  detail 
of  the  matter,  and  the  party  has  the  opportunity  of 
moving  before  judgment  Then,  if  he  chooses  to  wait 
and  take  the  chance  of  judgment  in  his  favour,  he  may 
be  held  incompetent  to  complain  of  excess  of  jurisdic- 
tion if  judgment  is  against  him.  There  is,  however, 
good  reason  for  departing  from  this  principle  where  the 
defect  is  apparent  on  the  face  of  the  proceedings  below ; 
because  the  complaint  in  that  case  does  not  rest  on  the 
evidence  of  the  complainant ;  and,  if  such  a  defective 
record  were  allowed  to  remain,  and  to  support  a  judg- 
ment, it  might  become  a  precedent :  that  which  was  in 
truth  an  excess  of  jurisdiction  might  be  considered  to 
have  been  held  to  be  legal.  But  this  principle  has  no 
application  to  the  county  courts:  the  proceedings  there 
do  not  shew  the  matter  in  any  formal  way ;  the  excess 
of  jurisdiction  may  depend  only  on  the  defence  set  up 
orally  by  the  defendant,  and  may  only  appear  in  the 
course  of  the  trial ;  and  judgment  may  follow  almost  as 
soon  as  the  defence  is  understood.  Under  such  circum- 
stances, there  would  be  no  opportunity  of  moving  for  a 
prohibition  before  judgment;  and,  unless  the  motion 
was  allowed  after  judgment,  the  excess  of  jurisdiction 
would  be  without  redress. 
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1854.  In  Jcma  t.  Owen,  (a)  Battesam  J.  iasued  m  pnUbidoa 


to  the  county  court  after  judgment,  for  defect  not 
Waeolx.      'FP^^'^g  ^  ^  written  proceedings.     So  also  did  this 
Court  in  JTumtpum  v.  Lngham  {by 

Upon  these  authorities  and  principles^  we  think  this 
rule  should  be  discharged,  and  the  prohibition  should 
issue. 

Rule  dischaiged  (c). 

(a)  5  Z>.  |r  ^  G69.  (&>  14  Q.  ^.  710. 

(c)  As  to  the  qootion,  at  how  csrij  a  itige  prohibitiaB  to  a  oooa^ 
oonrtonj  be  applied  for,  tae  &mI  ▼.  JbM»,  I  X.  AL  4*  P.  52& 
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The  Judges  who  iisuaUy  sat  in  Banc  in  this  Term 
were: 


Lord  Campbell  C.  J. 

COLERIDOE  J. 


Erle  J. 
Crompton  J. 


Daniel  Brown  against  Andrew  Ewing  Bthne.  Fnday, 

May  28th. 

A  writ  having  been  issued  in  this  case,  the  parties,  with-  a  bill  of 

out  pleadings,  by  consent  and  the  order  of  a  Judge,  pren«/that 
stated  for  the  opinion  of  this  Court  the  following  case.      f^^|  wJfe 

deliyerable  at 
L.t  to  order 
or  assigns,  *'  he  or  they  paying  freight  for  the  said  goods  five  eighths  of  a  penny  sterling 
per  pound,  with  fiye  per  cent,  primage,  and  average  accustomed."     By  the  usual  custom, 
m  the  trade  at  £.,  three  months*  interest  or  discount  is  denoted  from  freights,  payable 
under  bills  of  lading,  on  goods  coming  from  certain  ports,  including  N.     The  assignee  of 
this  bill  of  lading  having  received  the  goods,  the  shipowner  claimed  the  freight  without 
any  deduction,  contending  that  the  custom  was  not  bindmg  in  law  as  contradicting  the  written 
contract     The  assignee  paid  the  freight,  less  the  discount.     On  a  case  stating  the  above 
facts. 
Held,  that  the  custom  was  binding,  and  controuled  the  bill  of  lading. 


704  TRINITY  TERM. 

1854.  The  plaintiff  is  a  ship  owner  in  Liverpool     The  de- 

Brown       fendant  is  a  merchant  there,  carrying  on  business  under 

ByIne.  ^^®  ^^™  ^^  ^-  ^'  ^IP^  ^  ^^'  ^"  ^^®  ^^^  October 
1853,  Messrs.  J.  B.  Byrne  %  Co.,  of  New  Orleans, 
shipped  on  board  the  ship  Courier,  a  vessel  belongiDg  to 
the  plaintiff,  110  bales  of  cotton,  for  which  the  master 
signed  a  bill  of  lading,  of  which  the  following  is  a  copy. 

"  Shipped  in  good  order  and  well  conditioned,  by 
J.  B.  Byrne  §•  Co.,  on  board  the  ship  called  the  Courier, 
whereof  Gemmill  is  master,  now  lying  at  the  port  of  New 
Orleans,  and  bound  for  Liverpool,  to  say,  one  hundred 
and  ten  bales  cotton,  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered  in  the  like  order  and 
condition  at  the  aforesaid  port  of  Liverpool  (the  dangers 
of  the  sea  only  excepted)  unto  order  or  to  assigns,  he  or 
they  paying  freight  for  the  said  goods  five  eights  of  a 
penny  sterling  per  pound,  with  5  per  cent,  primage,  and 
average  accustomed.  In  witness  whereof  the  master  or 
purser  of  the  said  vessel  hath  affirmed  to  four  bills  of 
lading,  all  of  this  tenor  and  date ;  one  of  which  being 
accomplished  the  others  to  stand  void.  Dated  in  New 
Orleans,  the  5th  day  of  October  1853.    John  GemmilV* 

This  bill  of  lading  was  forwarded  to  the  defendant, 
indorsed  to  him.  On  the  arrival  of  the  vessel  at 
Liverpool,  in  February  last,  the  defendant  claimed  and 
received  the  110  bales  of  cotton,  as  indorsee  and  holder 
of  the  said  bill  of  lading.  On  the  cargo  being  delivered, 
the  following  debit  note  was  rendered  to  the  defendant 
for  the  freight 

"  Messrs.  A,  E,  Byrne  ft-  Co,  To  Owners  of  The  Ontrier.         Dr. 

For  freight  per  said  vessel  from  New  Orleaiu  on  1 10  Bales 

Cotton  weighing  53,209  lbs.  9  5/8      -        -        -        -  138  11     3 

Primage  5t.  per  cent  -        -        -        -        -        -6  18    7 

JEM5    9  10- 
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The  defendant  has  offered  to  pay  I43t  13*.  Id.  on        1854. 
account  of  this  freight :  but  he  refuses  to  pay  the  balance        bkown" 
1/.  16*.  M.y  on  the  ground  that,  by  the  custom  oi  Liver-        Byrne. 
pooly  he  is  entitled   to  a  deduction  of  three  months' 
discount  from  the  freight 

It  is  admitted  that,  according  to  the  usual  custom 
prevailing  amongst  merchants  and  ship  owners  in  Liver- 
pooly  three  months'  interest  or  discount  is  deducted  from 
freights  payable  under  bills  of  lading,  on  goods  coming 
from  certain  ports  in  the  Southern  states  of  Americay  viz. 
New  OrleanSy  Mobile^  Charleston  and  Savannah,  whether 
such  freights  are  paid  by  the  shippers,  the  consignees 
named  in  the  bill  of  lading,  or  by  the  assignees  of  the  bill 
of  lading.  The  custom  does  not  entitle  the  merchant 
to  three  months  or  any  credit  for  freights,  which  are 
always  due  on  delivery ;  nor  does  it  extend  to  the 
Northern  American  ports,  or  to  Apalachicola  in  the 
South ;  freights  from  those  ports  being  always  payable 
in  cash  without  any  deduction.  The  plaintiff  contends 
that  the  custom  is  not  good  in  law,  being  inconsistent 
with  the  written  document.  The  Court  is  to  be  at 
liberty  to  draw  any  inference  of  fact  which  a  jury  might 
draw. 

The  questions  for  the  Court  are :  Whether  the  custom 
to  deduct  three  months'  discount  from  freights  is  good  in 
law;  and  Whether  the  plaintiff  is,  under  the  circumstances 
of  the  case,  entided  to  recover  the  said  sum  of  1/.  16*.  3rf. 
from  the  defendant. 

The  case  was  argued  in  Easter  Vacation  (a). 

MelUsh,  for  the  plaintiff.     There  are  two  questions 

(a)  On  Friday,  May  Uth.  Before  Coleridge,  Wighiman,  Erie  and 
CrompUtn  Js. 

VOL.  m.  2   Z  E.   &  B. 
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1854.  involved:  First,  whether  the  custom  is  admissible,  to 
Brown  8^^^  *  construction  to  the  bill  of  lading,  as  between  the 
Byrne  parties  to  that  written  instrument ;  Second,  supporang 
that  the  custom  is  not  admissible,  as  between  the 
parties  to  the  instrument,  whether  it  is  admisnble 
between  the  ship  owner  and  the  defendant  who  is 
an  assignee  of  the  bill  of  lading.  As  to  the  first. 
There  is  no  difference,  in  this  respect,  between  a  bill 
of  lading  and  any  other  written  contract.  Evidence 
is  always  admissible  to  interpret  the  words  used  in  a 
writing,  and  to  shew  that,  by  custom,  these  words  haTe 
acquired  an  artificial  sense.  It  is  also  admissible  to 
annex  incidents  as  to  which  the  contract  is  silent ;  but 
the  incidents  thus  annexed  must  not  be  inconsistent  with 
what  is  expressed.  Confusion  often  arises  from  not  dis- 
tinguishing between  these  two  rules.  In  the  present  case 
it  is  clear  that  it  is  not  sought  to  translate  words  used  in 
an  artificial  sense.  It  is  not  alleged  that  either  of  the 
words  "  paying  "  or  "  freight  **  has  by  custom  acquired 
in  Liverpool  a  peculiar  sense ;  for  these  words,  when  used 
in  bills  of  lading  from  other  ports  to  Liverpool,  have 
their  ordinary  meaning.  It  is  therefore  an  attempt 
to  say  that,  in  this  particular  trade,  a  written  contract 
to  pay  I45i  9*.  \0d.  for  the  carriage  of  110  bales 
of  cotton  shall,  by  custom,  bind  the  party  to  pay 
l43iL  \Zs.  Id,  and  no  more.  Such  a  custom  directly 
contradicts  the  written  contract.  In  the  note  (a) 
to  WiggUstJDorth  v.  DalUson  {b)  the  rule  is  thus  laid 
down  by  the  late* Mr.  Smith.  "However,  evidence  of 
usage,  though  sometimes  admissible  to  add  to,  or 
explain,  is   never  so  to  vary,  or   to   contradict  either 

(a)   I  Smith'%  L.  C.  305.  309.  (6)  1  Doug,  20\. 
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expressly   or  by   implication,   the   terms   of  a  written         1854. 
instrument.^     [Erk  J.      Do  you   make   a  distinction        brovih 
between    a   written    contract,    and    one   expressed   in        byrne 
the   same    words,   but   verbal?]     Evidence    might   be 
received    to    explain    a    verbal    contract,    but    not    a 
written    one.      The    last  editors    of    Smith's  Leading 
Cases   add :    "  Evidence   of   previous    usage    between 
the  parties  to  a  contract   may  be   admitted  with   the 
same  effect,  but  subject  to  the  same  restrictions,  as  a 
general  usage  of  trade. '^    Evidence  of  an  usage,  between 
the  parties,  to  give   credit  was  excluded  in  Ford  v. 
Yates  (a),  because  it  contradicted  the  written  contract. 
[Hlffhtman  J.      In   Syers  v.  Jonas  (b),  at  the   trial,   I 
rejected   evidence   of  a  custom   that  all  sales  in   the 
tobacco   trade   at   Liverpool  were   by   sample,   on   the 
ground  that  it  varied  the  written  contract  which  was 
silent   as  to  any  sample.      The    Court  of  Exchequer 
decided  that  I  was  wrong.]     That  decision  has  been 
much  questioned  in   Spartali  v.  Benecke  (c).     In   that 
latter  case   the  contract  in  writing   was  for  a  sale  of 
goods  ^'  to  be  paid  for  by  cash  in  one  month,  less  5L 
per  cent,  discount"     The  Court  of  Common  Pleas  held 
that  this  implied  a  sale  on  credit,  and  an  immediate  deli- 
very, and  that  evidence  of  a  custom  that  buyers  had  an 
option  to  take  delivery  at  any  time  till  the  expiration 
of  the  period  named  in  the  contract,  but  must  pay  the 
price  on  delivery,  was   inconsistent  with   the  writing, 
and  was  inadmissible.     The  principle  is  laid  down  in 
Blackett  V.  Royal  Exchange  Assurance  Company  (rf)  by 
Lord  Lyndhurst:  "  Usage  may  be  admissible  to  explain 
what  is  doubtful,  it  is  never  admissible  to  contradict 

(a)  2  Af.  §•  G.  549.  (6)  2  Exch,  1 1 1. 

i^e)  10  Cam.  B,  212.  226.  (^)  2  C.  ^  J,  244.  249. 

2   Z   2 


Byrne. 
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1854.  ^^^^  *^  plain."  If  the  custom  be  admissible  to  shew 
gj^^^j^  that  "  paying  freight  for  the  said  goods  five  eighths 
of  a  penny  sterling  per  pound"  means  paying  less  than 
five  eighths  of  a  penny,  it  seems  impossible  to  exclude 
custom  in  any  case.  [Crompton  J.  Suppose  that  there 
were  a  customary  allowance  in  estimating  the  weight  of 
the  pound.  That  would  affect  the  sum  to  be  paid.  In 
Bold  V.  Rayner  (a)  the  bought  note  was  for  100  tons  of 
palm  oil  '^  to  be  taken  from  the  quay  at  landing  weights, 
with  customary  allowances.^  The  sold  note  was  simply 
for  100  tons.  At  the  trial,  Parke  B.  admitted  evidence 
that  there  was  a  custom  that  palm  oil  was  to  be  taken 
from  the  quay  at  landing  weights,  with  certain  known 
customary  allowances;  and  he  ruled  that,  this  custom 
being  incorporated  in  the  written  contract,  there  was  no 
variance  between  the  bought  and  sold  notes.]  It  might 
be  there  admissible  as  shewing  that  ton  does  not  mean 
twenty  hundredweight,  as  in  Smith  v.  Wilson  (ft),  where 
1000  rabbits  was  shewn  to  mean  six  score.  It  is  a  case 
of  the  translation  of  a  wonl  used  in  an  artificial  sense. 
In  Trueman  v.  Loder  (c)  Lord  Denman,  after  remarking 
on  the  inconvenience  of  admitting  customs,  says  (d)  : 
"  Evidence  of  the  prevailing  custom  is  supposed  to 
shew  that  both  parties  had  in  their  contemplation  more 
than  appears  in  the  writing ;  but  supposing  them  both 
to  have,  not  only  contemplated,  but  distinctly  expressed, 
in  the  plainest  words,  that  they  considered  their  contract 
to  include  a  provision  not  to  be  found  in  the  paper, 
still  the  evidence  cannot  be  introduced  into  the  cause. 
Custom  of  trade  has  been  supposed  to  form  a  virtual 
exception  to  this  well  known  rule ;  but  the  cases  go  no 

(a)  1  M.  §•  r.  343.  (b)  3  B,^  Ad.  728. 

ie)  \\  A.^  E.  589.  (d)  \\  A.^  E.  598. 
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farther  than  to  permit  the  explanation  of  words  used  in        1854. 
a  sense  different  from  their  ordinary  meaning,  or  the       brown 
addition   of  known    terms   not    inconsistent   with    the        ^  ^' 
written  contract."     Then,  as  to  the  second  point,  the 
promise,  to  be  inferred  from  the  taking  of  the  goods 
without  payment,  is  to  pay  the  full  amount  for  which 
the  holder  had  a  lien ;  and,  that  being  so,  the  assignee 
has  promised  to  pay  according  to  the  original  contract ; 
and  there  is  no  difference  between  the  liability  of  an 
assignee  and  that  of  a  party  to  the  bill  of  lading. 

Blachbum^  contra.  Perhaps  it  is  not  possible  to 
reconcile  all  the  cases  on  this  subject,  or  to  lay  down 
accurately  the  limits  to  the  admissibility  of  custom. 
But  the  cases  agree  in  laying  down  limits  which  cer- 
tainly include  this  case.  It  may  be  convenient  first  to 
answer  a  question,  put  from  the  Bench,  as  to  whether 
there  is  a  distinction  between  written  and  verbal  con- 
tracts. There  is  a  difference ;  but  in  this  respect  there 
is  none.  When  the  parties  have  agreed  that  a  particular 
writing  shall  be  the  record  of  their  contract,  they  cannot 
by  other  evidence  shew  that  their  intention  was  some- 
thing different  from  what  they  have  expressed  in  that 
record.  When  there  is  no  record  of  the  contract,  the 
intention  is  to  be  gathered,  not  only  from  their  words, 
but  from  everything  else.  But,  if  the  parties  met  for 
the  first  and  last  time,  and  made  a  contract  entirely  by 
words,  these  words  would,  if  proved,  have  precisely  the 
same  construction  as  if  they  had  been  written  down. 
In  either  case  the  contract  is  to  be  gathered  from  the 
meaning  of  the  words.  Ford  v.  Yates  (a)  is  a  case 
referable  to  this  distinction  between  a  writing  which  is 

(a)  2  M.  8c  G.  549. 
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1854.  the  record  of  a  contract,  and  one  which  is  only,  along 
Brown  With  other  things,  evidence  of  intention.  There  the 
Byrne.  Judge  at  Nisi  priiis  seems  to  have  thought  the  memo- 
randum not  the  record  of  the  contract;  the  Court  in 
banc  took  a  different  view  of  the  fact,  and  thought  it  was 
so.  But,  whether  the  contract  be  in  writing  or  verbal, 
all  incidents  annexed  by  law  or  by  custom  are  tacitly 
understood;  In  contractibus  tacite  veniunt  ^^  quse  sunt 
luoris  et  consuetudinis ;  Pothier  Traite  des  Obligations, 
Partie  1.  c.  1.  sect  i.  art.  7.  §  95.  (a).  Where  these 
incidents  are  annexed  by  the  general  law,  or  by  the  law 
merchant,  the  Court  takes  judicial  notice  of  iti  where 
they  are  annexed  by  the  custom,  the  local  law  as  it 
may  be  called,  it  is  to  be  proved  by  evidence.  It  is 
quite  true  that  evidence  is  also  admissible  to  interph^t 
words ;  but  that  is  on  a  different  ground.  If  a  contract 
were  made  in  France  between  Frenchmen,  and  were 
sued  on  here,  an  interpreter  would  be  sworn  to  prove 
the  meaning  of  the  French  words;  but  evidence  of 
French  lawyers  would  also  be  admissible,  to  shew  what 
incidents  the  French  law  annexed  to  such  a  contract ; 
for  such  incidents  are  tacitly  incorporated.  But  the 
parties  may,  by  express  words  or  by  implication,  agree 
to  exclude  the  incident  which  the  general  law  would 
annex  if  they  were  silent;  and  it  is  exactly  the  same 
where  the  incident  is  annexed  by  custom  or  local  law. 
In  Syers  v.  Jonas  (b)  Parke  B.,  in  delivering  the  judg- 
ment of  the  Court,  says :  "  There  is  no  doubt  that  in 
mercantile  transactions,  and  others  of  ordinary  occur- 
rence, evidence  of  established  usage  is  admissible,  not 
merely  to  explain  the  terms   used,   but  to  annex  cus- 

(a)  Tom.  I.  p.  52.  (ed.  1827).  (h)  2  Exch.  116. 
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tomary  incidents.  In  the  case  o{  Huttan  v.  fVarren{a)  1854. 
the  law  on  this  subject  was  laid  down  fully  and  the  brown 
limitations  pointed  out  Such  usage  is  admissible  byrne 
when  it  is  not  expressly  or  impliedly  excluded  by  the 
tenor  of  the  written  instrument.''  In  the  present  case, 
if  the  wording  of  the  bill  of  lading  had  been  "  he  or 
they  paying  freight  for  the  said  goods  five  eighths  of  a 
penny  per  pound,  cash  without  deduction,"  the  tenor 
of  the  instrument  would  have  expressly  excluded  the 
custom  ;  but  there  are  no  such  words.  Then  the  ques- 
tion is,  not  whether  the  custom  if  admitted  will  vary,  or 
be  inconsistent  with,  the  contract  as  it  would  stand 
without  the  custom,  but  whether  it  is  impliedly  ex- 
cluded by  the  tenor  of  the  instrument.  The  other 
mode  of  enunciating  the  proposition  has  been  used 
by  high  authorities,  but  evidently  is  inaccurate.  No 
one  ever  did  or  ever  will  seek  to  annex  an  incident  by 
proof  of  a  custom,  except  for  the  express  purpose  of 
varying  the  contract  from  what  it  would  be  if  the  custom 
were  not  proved.  In  Syers  v.  Jonas  (b)  the  verdict  for 
the  plaintiff  was  set  aside,  because  the  contract  for  the 
sale  of  tobacco,  with  the  customary  incident  that  it 
should  be  equal  to  sample,  was  materially  different  from 
the  written  contract  for  a  sale  generally.  In  Bold  v. 
Rayner  (c).  there  was  a  material  variance  between  the 
bought  and  sold  notes;  and,  if  the  custom  had  not  been 
proved,  the  plaintiff  must  have  been  nonsuited ;  Sieve- 
Wright  V.  Archibald  ((/).  But  the  evidence  of  custom 
entitled  the  plaintiff  to  a  verdict  because  it  did  vary  the 
contract  Then,  are  the  words  here  such  as  to  shew 
impliedly  that  the  parties  intended  to  exclude  the  cus- 

(a)  \  M.^  W.  466.  (6)  2  Exch,  111.  ' 

(c)  \  M.fyW.  343.  (rf)  17  Q.  B,  108. 
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1854.  torn  ?  Paying  is  not  a  technical  word ;  Tumey  v.  -Dorf- 
Brown  v)ell  (a).  In  GasUll  v.  Skene  {b)  the  word  "  payment," 
Bybne.  "^  ^^  ^^  particulars  of  demand,  was  to  be  construed. 
JErle  J.  there  says :  "  It  is  true  that,  in  pleading,  a  lesser 
sum  cannot  be  treated  as  payment  of  a  greater.  But 
particulars  of  demand  are  to  be  construed,  not  as  plead- 
ings, but  in  the  sense  which  the  words  bear  in  ordinary 
use.  Now  every  one  knows  from  his  own  private 
experience,  and  we  judicially  learn  in  the  course  of  the 
trials  before  us,  that  a  larger  debt  may,  by  a  customary 
trade  allowance,  or  by  deducting  discount  or  otherwise, 
be  discharged  by  the  payment  of  a  smaller  sum,  and 
that  in  common  language  the  account  would  then  be 
said  to  be  paid."  If  for  the  word  '•'  paying"  in  the  bill  of 
lading  this  explanation  be  substituted,  it  will  become 
impossible  to  contend  that  the  tenor  of  the  instrument 
impliedly  excludes  the  custom.  It  is  true  that  the 
result  is,  that  the  invoice,  which,  without  the  custom, 
would  be  right,  is,  with  the  custom,  wrong.  But,  as 
has  been  pointed  out  by  the  Court,  the  same  result 
would  happen  if,  instead  of  a  customary  discount  on  the 
money,  there  were  a  customary  allowance  on  the  weight ; 
and  Bold  v.  Rayner  (c)  is  an  express  authority  that  such 
a  customary  allowance  is  implied.  In  the  same  case 
other  customs  were  admitted.  In  the  one  note  it  was 
"  Ex  Speedy  and  Charlotte^  to  arrive;"  in  the  other  "from 
the  Speedy  or  Charlotte^  expected  to  arrive  :"  it  was 
pointed  out  in  the  argument  that  these  were  different 
contracts ;  but  Parke  B.  said :  "  Yes,  if  you  read  it  strictly 
and;  but  the  evidence  was  that  the  custom  reads  it 


{a)  ^  E.^  B,  136.  (h)   14  Q   B.  664.  b71. 

(f)   I  M.  «•  W.  313. 
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or"  (a).  In  Cochran  v.  Retberff  {b\  where  there  was  1854. 
a  written  contract,  by  which  a  vessel  was  "  to  be  dis-  Brows 
charged  in  fourteen  days,  or  to  pay  five  guineas  a  day  byrnb. 
demurrage,"  a  custom  to  exclude  Sundays  and  holidays 
was  admitted  in  evidence  by  Lord  Eldon^  though  the 
effect  was  that  the  plaintiff,  who  by  the  written  contract 
unexplained  was  entitled  to  six  days*  demurrage,  failed 
in  his  action.  In  Grant  v.  Maddox  (c)  an  engagement 
of  an  actress  for  "  three  years,  at  a  salary  of  five,  six, 
and  seven  pounds  per  week  in  those  years  respectively," 
which,  unexplained,  would  have  bound  the  defendant 
to  pay  fifty  two  times  five  pounds  in  the  first  year,  was 
cut  down  by  the  admission  of  a  custom,  amongst  thea- 
trical people,  to  make  no  weekly  payments  to  actors 
during  the  vacation.  These  are  all  stronger  cases  than 
the  present  What  is  said  by  Lord  Denman  in  True- 
man  V.  Loder  {d)  was  not  material  to  the  decision  in  the 
case,  but  was  obiter  merely.  The  doubt  whether  the 
admission  of  custom  was  originally  expedient  had  been 
before  expressed  by  Parke  B.  in  Hutton  v.  Warren  (e)j 
by  Lord  Eldon  in  Anderson  v.  Pitcher  (y),  and,  according 
to  Lord  Eldon,  by  Lord  Holt,  though  the  passage  re- 
ferred to  (A)  scarcely  bears  out  the  assertion  as  to  Lord 
Holt.  But  all  those  great  Judges  thought  the  nile  well 
established,  and  not  now  to  be  departed  from.  Spartali 
V.  Benecke  (i)  professed  to  lay  down  the  same  rule, 
though  it  seems  doubtful  if  it  was  correctly  applied  in 
that  case. 

Then,  supposing  that,  between  the  parties  to  the  bill 

(a)  \  M,^W.  346.  (6)  3  Esp.  N.  P.  C.  121. 

(c)  16  3/.  §•  If.  737.  id)  \\  A.^  E,  5»8. 

(«)  I  Af.  §■  r.  475.  (ff)  2  B.^  P.  164.  168. 

(A)    Lfthulitt't  Case,  2  .SVA.  443.  (i)   10  Com,  B.  212. 
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1854.  ^^  lading,  the  custom  is  excluded,  still  this  defendant  is 
g^^j^  not  liable.  His  contract  is  not  implied  by  law,  but  is  to 
be  inferred  as  a  fact ;  Sanders  v.  Vanzeller  (a) :  the  pro- 
mise to  be  inferred  is  that  he  will  pay  as  usual  de  facto, 
whether  the  usage  is,  as  between  the  parties  to  the  bill 
of  lading,  enforceable  at  law,  or  not  [Cromptan  J.  It 
would  be  most  inconvenient  if  there  were  one  rule  for 
the  consignee,  and  the  other  for  the  assignee.]  It  can- 
not be  denied  that  there  is  evidence  to  support  a  finding 
either  way.  [Wightman  J.  We  are  here  a  jury  :  and  I 
think  you  must  be  content  to  have  the  verdict  found 
against  you,  subject  to  the  first  point.] 

Mellish  was  heard  in  reply. 

Cur.  adv.  vuU. 

Coleridge  J.  now  delivered  judgment. 

This  was  a  special  case  extremely  well  argued  before 
my  brothers  Wtghtmarij  Erk,  Crompton  and  myself  at 
the  sittings  after  last  term,  by  Mr.  Mellish  and  Mr. 
Blackburn.  And  the  question  for  decision  is  shortly 
this:  Whether,  in  an  action  by  a  ship  owner  against 
the  indorsee  of  a  bill  of  lading,  to  whom  goods  have 
been  delivered  at  Liverpool,  and  who  has  accepted 
them,  the  bill  of  lading  making  them  deliverable  he 
"paying  freight  for  them  five  eighths  of  a  penny 
sterling  per  pound,  with  5^  per  cent  primage,  and 
average  accustomed,**  the  latter  may  lawfully  claim  to 
retain  from  138^  lis.  Sd.,  the  amount  of  the  freight  at 
the  rate  specified,  IL  I6s.  3d.,  on  the  ground  that,  by 
the  custom  of  Liverpool,  he  is  entitled  to  a  deduction  of 
three  months*  discount  from  the  freight     It  is  admitted 

(a)  4  Q   B.  260. 
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that  the  custom  exists  in  fact,  in  regard  of  shipments        1854. 
from  New  Orkansy  and  some  other  ports  in  the  southern       brown 
states  of  the  American  Union,  to  Liverpool:   but  it  is       «  ^' 
objected   to  as  bad   in  law,  because  it  is  inconsistent 
with  the  written  document,  the   bill  of  lading.     Five 
eighths  of  a  penny  on  the  weight  of  the  cargo  is,  it 
is  said,  equal  to  138/.  Us.  3c/.:  the  bill  must  be  read  as 
if  that  sum  were  specified  in  it;  and  this  custom,  if 
allowed,  will  change  it  to  136/.  15*. 

The  principles  on  which  this  case  is  to  be  decided 
are  perfectly  clear:  the  difficulty  lies  in  the  applica- 
tion of  them  to  the  facts.  Mercantile  contracts  are 
very  commonly  framed  in  a  language  peculiar  to  mer- 
chants :  the  intention  of  the  parties,  though  perfectly 
well  known  to  themselves,  would  oflen  be  defeated  if 
this  language  were  strictly  construed  according  to  its 
ordinary  import  in  the  world  at  large :  evidence,  there- 
fore, of  mercantile  custom  and  usage  is  admitted  in 
order  to  expound  it  and  arrive  at  its  true  meaning. 
Again,  in  all  contracts,  as  to  the  subject  matter  of  which 
known  usages  prevail,  parties  are  found  to  proceed  with 
the  tacit  assumption  of  these  usages;  they  commonly 
reduce  into  writing  the  special  particulars  of  their 
agreement,  but  omit  to  specify  these  known  usages, 
which  are  included  however,  as  of  course,  by  mutual 
understanding :  evidence  therefore  of  such  incidents  is 
receivable.  The  contract  in  truth  is  partly  express 
and  in  writing,  partly  implied  or  understood  and 
unwritten.  But,  in  these  cases,  a  restriction  is  estab- 
lished on  the  soundest  principle,  that  the  evidence 
received  must  not  be  of  a  particular  which  is  repugnant 
to,  or  inconsistent  with,  the  written  contract.  Merely 
that  it   varies  the  apparent  contract  is  not  enough  to 
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1854.  exclude  the  evidence ;  for  it  is  impossible  to  add  any 
"  BaowN  material  incident  to  the  written  terms  of  a  contract 
Byrne.  without  altering  its  effect,  more  or  less.  Neither,  io 
the  construction  of  a  contract  among  merchants,  trades- 
men or  others,  will  the  evidence  be  excluded  because 
the  words  are  in  their  ordinary  meaning  unambiguous ; 
for  the  principle  of  admission  is,  that  words  perfectly 
unambiguous  in  their  ordinary  meaning  are  used  by  the 
contractors  in  a  diflferent  sense  from  that.  What  words 
more  plain  than  "a  thousand,"  "a  week,"  "a  day?"  Yet 
the  cases  are  familiar  in  which  ^'a  thousand**  has  been 
held  to  mean  twelve  hundred,  "  a  week  "  a  week  only 
during  the  theatrical  season,  ^^  a  day  "  a  working  day  (a). 
In  such  cases  the  evidence  neither  adds  to,  nor  qualifies 
nor  contradicts  the  written  contract;  it  only  ascertains 
it,  by  expounding  the  language.  Here  the  contract 
is,  to  pay  freight  on  delivery  at  a  certain  rate  per 
pound:  is  it  inconsistent  with  this  to  allege  that,  by 
the  custom,  the  ship  owner,  on  payment,  is  bound  to 
allow  three  months*  discount?  We  think  not.  The 
written  contract  expressly  settles  the  rate  of  payment : 
the  custom  does  not  set  this  aside;  indeed  it  adopts 
it,  as  that  upon  which  it  is  to  act,  by  establishing  a 
claim  for  allowance  of  discount  upon  freight  to  be  paid 
after  that  rate.  The  consignee  undertakes  to  pay 
freight  on  delivery  after  that  rate ;  the  ship  owner 
undertakes  to  allow  three  months*  discount  on  freight 
paid  after  that  rate;  the  latter  contract  is  dependent 
on  the  former,  but  is  not  repugnant  to  it.  If  the  bill  of 
lading  had  expressed,  or  if,  from  the  language  of  it,  the 
intention  of  the  parties  could  have  been  collected,  that 

(a)  See  Smith  v.  mison,  3  B.  ^  Ad.  728  ;     Crant  v.    Maddox,   15  Af. 
A-  rr.  737      Cochran  v.  JUiberg,  5  £>.  A'.   P.  C.   121. 
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the  freight  at  the  specified  rate  should  be  paid,  free  |g^^ 
from  all  deductions,  customary  or  otherwise,  then  it 
would  have  been  repugnant  to  it  to  set  up  the  custom, 
and  the  case  would  have  been  brought  within  the 
restriction  mentioned  above.  Webb  v.  Plummer  (a)  and 
Huitan  v.  Warren  (b)  are  cases  which  illustrate  this 
principle.  In  the  first  of  these,  by  the  custom  of  the 
country  the  outgoing  tenant  was  bound  to  do  certain 
acts,  and  entided  to  receive  certain  compensation  ;  but 
the  lease  which  formed  the  written  contract  bound  him 
to  do  the  same  acts  in  substance,  and  specially  provided 
for  his  payment  as  to  some  of  them,  omitting  the  others : 
and  the  Court  held  that  the  expression  as  to  some 
excluded  the  implication  as  to  the  remainder,  and  that 
the  language  of  the  lease  was  equivalent  to  a  stipulation 
that  the  lessor  should  pay  for  the  things  mentioned 
and  no  mare.  The  custom  therefore  would  have  been 
repugnant  to  the  contract  But  in  the  latter  case,  in 
which  the  former  was  expressly  recognised,  the  Court 
held  that  a  specific  provision,  as  to  a  matter  dehors  the 
custom,  left  the  custom  untouched  and  in  full  force. 
This  latter  case  appears  to  us  like  the  present:  the 
contract  settles  the  rate  of  freight:  whether  or  not 
discount  is  to  be  allowed  on  the  payment,  it  leaves 
open ;  and  to  that  the  custom  applies. 

Our  determination  on  this  point  makes  it  unnecessary 
to  say  anything  as  to  a  difference  which  was  contended 
for  by  the  defendant  between  the  original  shipper  and 
the  indorsee  of  the  bill  of  lading. 

We  are  of  opinion  that  judgment  should  be  entered 
for  the  defendant. 

Judgment  for  the  defendant. 

(a)  2B.^Ald.  746.  (6)  1  Af.  ^  r.  466. 
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1854. 


^:^^^;^  Ex  parte  Mawby. 

Where,  upon       T  USH  moved  for  a  rule,  calling  on  the  vicar   and 

the  election  of     ^  ^ 

a  church-  churchwardens  of  the  parish  of  Bowing  in  Lincoln- 

chairman  of      shire,  to  shew  cause  why  a  mandamus  should  not  issue, 

meeUnglad      Commanding  them  to  convene  a  meeting  of  the  inha- 

wiiS^Jre**    bitants  in  vestry,  for  the  election  of  a  churchwarden 

alleged  to  be     f^j^  jjjg  remainder  of  the  present  year. 

admissible,  ^  *' 

but  it  did  not         It  appeared  by  affidavit  that,  pursuant  to  the  pro- 

the  rejection      visions  of  Stat.  13  &  14  Vict,  c.  99.  (a),  the  inhabitants 

had  caused 

anj  difference    of  the  parish  in  vestry  assembled,  about  12th  September, 

this  Court  '  1850,  duly  declared   and   ordered  that  the  owners  of 

grant  a  man-  tenements   in    the    parish,    the   yearly   rateable   value 

^^f^"*  whereof  should  not  exceed  6/.,  should    be  rated   and 

Th^^'th  assessed  to  the  rates  for  the  relief  of  the  poor  in  respect 

penons,  whose   of  such  tenements,  instead  of  the  occupiers  thereof;  and 
▼otes  had  been 

rejected,  were    that  such  order  had  never  been  rescinded,  and  still  re- 
parties  to  the 
application.       mained  in  full  force.     The  affidavit  set  out  extracts  from 

an  assessment  for  the  relief  of  the  poor,  made  27th  March 

1864,  by  which  it  appeared  that  the  rating  had  been 

made  in  conformity  with  the  order. 

The  custom  of  the  parish  was,  annually,  on  Easter 
Monday,  to  elect  the  two  churchwardens  for  the  ensuing 
year;  one  of  whom  was  appointed  by  the  vicar,  and  the 
oth^r  by  the  parishioners  duly  assembled  in  vestry  for 
such  purpose. 

On  Easter  Monday,  17th  April,  1854,  a  vestry  was 
convened  for  the  purpose  of  such  election.  The  vicar 
presided,  and  named  one  person  as  vicar's  churchwarden: 
and  Robert  Nicholas  Munton  and  Robert  Mawby  were 

(a)  **  For  the  better  assessing  and  collecting  the  poor  rates  and  highway 
rates  in  respect  of  small  tenements.**    See  sect.  I. 
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duly  proposed  and  seconded  for  the  office.  The  show  1854. 
of  hands  was  declared  to  be  in  favour  of  Muntan :  a  poll  ixparte 
was  demanded,  and  held  on  the  following  day ;  to  which  Mawby. 
time  the  vestry  was  adjourned,  and  at  which  adjourned 
vestry  the  vicar  presided  Votes  were  then  tendered  on 
behalf  of  Mawby  by  seven  persons  named  in  the  affidavit, 
who  occupied  tenements  whereof  the  rateable  value  did 
not  exceed  &L^  and  whereof  the  owners  were  assessed  in 
the  rate  of  27th  March  1854.  The  chairman  rejected 
these  votes,  and  decided  that  the  occupiers  of  such 
tenements  were  not  entitled  to  vote  in  the  election 
of  churchwarden.  The  seven  were  all  rated  to  the 
church-rates  made  for  the  parish,  and  had  paid  the 
same.  (It  did  not  appear  by  affidavit,  but  was  assumed 
in  the  discussion,  that  Munton  had  the  majority  of  votes, 
and  had  been  declared  duly  elected;  the  affidavits  were 
silent  as  to  whether  the  votes  rejected  would  or  would 
not  have  altered  the  result) 

Lush,  in  support  of  his  motion.  The  votes  were 
improperly  rejected.  Sect  6  of  stat.  13  &  14  VtcL 
c,  99.  enacts :  "  That  every  such  owner  so  rated  as  afore- 
said shall  have  the  same  right  of  appeal  (subject  to  the 
same  conditions)  against  rates,  and  the  same  right  to 
vote  in  vestry,  as  if  he  were  an  occupier  duly  rated  in 
respect  of  the  same  tenement"  That,  however,  does 
not  relate  to  vestry  meetings  convened  for  the  election 
of  churchwardens.  By  sect.  9,  "  the  word  *  vestry'  shall 
be  construed  to  include  any  meeting  of  the  inhabitants 
of  any  such  parish,  township,  vill,  or  place,  to  be  held 
after  due  notice  for  carrying  into  execution  the  laws  for 
the  relief  of  the  poor."  The  parishioners  are  the  parties 
to  elect  the  churchwarden ;  1  BunCs  Ecch  L,  401.  tit. 
Churchtoardensj  iii.     They  cannot  lose  their  right  by 
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18S4.        not  being  noed  to  the  poor  rate  or  highway  rate  (a\  to 
Expwte       which  rates  alone  staL  13  &   14   Viei.  e.  99.  applies. 
ICokricfye  J.     I  do  not  see  how  the  qaestioo  can   be 
raised  in  this  form.     Lord  Campbell  C.  J.     Do  you  saj 
that  the  election  which  has  taken  place  was  entirelj 
▼oid?]    In  Bex  r.   The  Sector  kc  of  Birndngham  {h) 
this   Court    held   that   a  mandamus    was   the    prop^* 
mode  of  questioning    the    election.      [Lord  Campbell 
C.  J.     In  that  case,  the  proceedings  were  such  that 
there  appeared  not  to  have  been  eren  what  amounted  to 
ao  election  de  &cto :  you  must  go  so  far  as  to  say  that 
the  election  here  woidd  be  entirely  void  if  a  single  Tote 
was  improperiy  rejected.]     That  would  follow,  certainly. 
No  other  remedy  can  be  discovered.    [^Coleridge  J.    Can 
you  not  object  to  the  swearing  in  of  the  other  candidate  ? 
Cramptan  J.  A  mandamus  has  gone  in  such  cases  (c)  to  the 
archdeacon,  commanding  him  to  swear  in.]    His  duty  is 
to  swear  in  both  claimants.   The  right  to  vote  is  temporal. 
In  Bex  V.  Tlie  Bector  Sfc.  of  Birmingham  (b)  I^ord  Den- 
man  refers  to  Bex  v.  Shepherd  (</),  where  it  was  held 
that  no  quo  warranto  lay  in  respect  of  the  o£5ce  of 
churchwarden.     [Erie  J.     Suppose  the  fact  here  to  be 
that,  even  if  the  votes  had  been  received,  Muntan  would 
have  had  the  majority.]     The  application  is  made  on 
behalf  of  the  rejected  voters  as  well  as  of  the  candidate. 
[^Cromptan  J.     Can  there  be  a  mandamus  merely  be- 
cause votes  have  been  improperly  rejected,  where  that 
has  not  led  to  the  decliuration  of  a  candidate,  as  duly 
elected,  who  would  have  failed  if  the  votes  had  been 
received?    Erie  J.     Might  you  not  bring  an  action  for 

(a)  See  sect.  3.  (h)  7  A.^E.  254. 

(c)  See  Ex  parte  Win/Uid,  3  A.  ^  E,  614  ;    Rex  v.  The  Archdeacon  of 
Middletex,  3  A.  ^  E.  615 ;  Ex  parte  Dt{field,  3A.^  E.  617. 
(J)  4  T.  E.  381. 
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the  rejection  of  the  vote,  as  in  the  case  of  an  election  of       1854. 
members  of   Parliament?      Crompton  J.      Or  suppose       iTparte" 
the  votes  tendered  and  rejected^  and  the  opposing  candi- 
date sworn  in:    might  not  his  acts  be  resisted,  or  an 
action  brought  for  what  he  may  do  ?] 

V 

Lord  Campbell  C.  J.  I  do  not  undertake  to  say 
what  can  be  done  in  this  case :  but  clearly  we  cannot 
issue  a  mandamus.  That  goes  on  the  supposition  that 
what  has  been  done  is  void :  such  was  the  case  in  Rex  v. 
The  Rector  §*c.  of  Birmingham  {a\  where  there  had  been 
riotous  proceedings,  and  the  Court  held  the  supposed 
election  merely  void. 

Coleridge  J.  I  agree  that  this  is  a  safe  ground  of 
decision  in  this  case :  the  election  is  not  shewn  to  be 
void.  It  does  not  appear  that  the  result  would  have 
been  altered  by  the  admission  of  the  votes.  Mr.  Lush 
was  compelled  to  contend  that  the  rejection  of  a  single 
vote  would  authorize  a  mandamus. 

Erle  J.  concurred. 

Crobipton  J.  It  is  clear  that  the  mere  rejection  of 
votes  furnishes  no  ground  for  our  interfering  by  manda- 
mus, where  it  does  not  appear  that  the  election  has  been 
vitiated. 

Rule  refused. 

(a)  1  A.^  E.  254. 


VOL.  in.  3  A  £.   &  B. 
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Catherdtb  Dasset  offamsi  Elizabeth  Frasces 

RtCHARDSOS. 


WWrvaralt    TN  thb  caie,  tlie  definidant  at  the  trial  hjd  a  Tcnfict. 
4nf§^*MM^  A  rule  Nisi  far  a  new  trial  was  granted;  bat,  the 


Covtbcnr      Court  being  eqoallj  dhided,  no  order  was  made;  and, 
IJ^J^ft^J^  in  last  J5fi^  On  tazadoo. 


cMu  of  Um       iI,^  Master  refused  to  allow  the  defendant  the  coats  of 

rale  «e  to  be 

aUmtd  to        the  rule  fi>r  a  new  trial     Maule  J.,  at  Chambers^ 

•aiMrpertj, 

an  order  that  he  dioold  reriew  his  taxation. 


Pearson^  in  last  Easier  Term,  obtained  a  rule  Nisi  to 
set  aside  the  order  of  Mauk  J.  He  referred  to  CkUtom 
r,  London  and  Croydon  BaUway  Company  {by 

(«)  See  Dmmmjf  t.  Ridtardmm^  iBte,  p.  144. 

(i)  In  tlM  Exchequer,  Trimtf  Tenn*  1848  (not  reported).  Ttom 
eouniel't  brief  oicd  in  that  cense  it  appeers  that  the  plaintiff  had  obtained 
a  rerdict ;  a  rale  Nisi  for  a  new  trial  had  been  granted ;  and,  the  Court  of 
Excheqoer  being  equally  divided,  no  order  was  made ;  and  the  rale  dropped. 
The  Blaster  having  taxed  the  plaintiff^s  costs,  the  defendants  took  o«i  a 
summons  to  reriew  the  taxation,  amongst  other  reasons,  becanae  "the 
Master  had  errooeoosly  decided  that  the  plaintiff  was  entitled  to  the  eoets 
of  appearing  upon  and  shewing  cause  against  the  rule  Nisi  for  a  new  trial, 
inasmuch  as  that,  bj  reason  of  the  Judges  of  this  Honourable  Conrt  beia^ 
equally  dirided  in  opinion  as  to  whether  the  said  rule  should  be  made 
absolute,  such  rule  had  been  dropped.** 

Parkt  B.  made  an  order,  upon  this  summons,  that  the  Master  should 
review  his  taxation,  on  this  ground  as  well  as  others. 

Sir  F.  Thetiger  moved  to  rescind  the  order  of  Parke  B. :  but  the  Court 
refused  a  rule. 

Sir  F,  Tkesiger  took  nothing  by  his  motion. 
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Lush^  in  the  same  Term,  May  10th  (a),  shewed  cause.        1854. 
The  general  rule  is  that  the  successful  party  is  entitled       i^siv^^x 
to  costs.     [Lord  Campbell  C.  J.     That  is  true ;  and  in   r,chard8om. 
the  House  of  Lords,  when  the  Lords  are  equally  divided, 
the  respondent  is  successful;  for  a  decision  in  his  favour' 
is  made  on  the  principle  Semper  prsesumitur  pro  negante. 
But,  when  this  Court  is  equally  divided  on  a  rule,  there 
is  no  decision,  and  no  successful  party.] 

Peanon^  in  support  of  his  rule,  relied  on  Chilton  v. 
London  and  Croydon  Railway  Company  (&).  [Lord 
Campbell  C.  J.  As  the  question  affects  all  the  Courts, 
we  will  take  time  to  consider.] 

Cur.  adv.  vuU. 

Lord  Campbell  C.  J.,  in  this  Term  {May  29th), 
delivered  judgment  This  rule  must  be  absolute.  The 
Court  being  equally  divided  in  opinion,  there  was  no 
decision  on  the  rule,  and  no  successful  party ;  and  these 
costs  were  properly  disallowed*  Chilton  v.  London  and 
Croydon  Bailway  Company  (b)  is  precisely  in  point 

Rule  absolute. 

(a)  Before  Lord  CampbeU  C.  J.,  Wigktmam,  Erk  and  Crompitm  Js. 
(A)  Ant4?.  note  (b)  p.  722. 
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1854. 


Monday,  Matthew  Taylor  aoaiTist  Robert   Wiljaam 

May  29th.        *  ^ 

MiLiras  Nesfield,  Esq. 
Plaintiff de.      ^PHE  first  count  of  the  declaration  was  for  assault 

dared  against      X 

defendant  for  and  battery. 

and  without  The   second    count  charged   that  defendant,  on   3d 

probiSIlc  cawe   November   1853,   maliciously,   and    without   reasonable 

rant  underUu    ^^  probable  cause,  issued  a  warrant  under  his  hand 

aS^rolrarin^*    and  seal,  for  the  apprehending   of  the   plaintiff,    and 

Pj«^JjJ*o^j)e     for  bringing  him  before  one  or  more  of  Her  Majesty's 

Not  Guilty,  by  justices   of   the    peace    for   the   county   of   Derby ^    to 

Viet.  e.  44.        answer  to  a  charge  of  assault,  falsely  alleged  to   have 

notice  of  action  been   made  by  the   plaintiff  upon   one  James   Done: 

©fraction,  Sat*  ^^^  ^^  defendant  afterwards,  on  the  same  day,  mali- 

with  foroe  and   ^^^^'j   ^^^    without    reasonable    or    probable    cause, 

*n'fffr^     procured  the  plaintiff  to  be  arrested  by  his  body,  and 

asiaulted  and     to  be  imprisoned  and  kept  and  detained  in  prison  for 

beaten,  appre-  *  ^  ^  ^  _     * 

hended  and       a  long  space  of  time,  to  wit  &c.,  until  the  said  defendant 

imprisoned, 

without  rea-      afterwards,   to   wit    on   &c.,   maliciously    and    without 

probable  cause  reasonable  or  probable  cause,  procured  the  plaintiff  to 

malice)!^"^  be   brought  before  G.  C.  C.  and  J.   P.,  two  of  Her 

de^Vtfthat  Majesty's  justices  of  the  peace  for  the  county  of  JDerby, 

defendant,  ^^  \^  examined  touching  the  said  charge:  whereupon 

'""h^h^^  the  plaintiff  was  committed  for  trial  at  Her  Majesty's 

jurisdiction, 
issued  a  war- 
rant under  which  plaintiff  was  apprehended ;  and  it  was  sought  to  shew  that  this  was  done 
maliciously. 

Held:  not  a  good  notice  under  sect.  9  of  stat.  II  &  12  Vict.  e.  44.,  as  the  cause  of 
action  insisted  on  was  under  sect.  1 ,  but  the  notice  did  not  point  clearly  and  explicitly  to  such 
a  cause  of  action,  but  rather  to  a  complaint  under  sect.  2,  for  acting  without  jurisdiction. 
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Court   of  Quarter  Sessions  for  the   county  of  Derby ^        1854. 


and  was  admitted  to  bail.  And  the  defendant  after-  Taylor 
wards,  to  wit  on  3d  January  1854,  at  the  Quarter  ^^^mxji. 
Sessions  held  in  and  for  the  same  county  on  that  day, 
maliciously  and  without  reasonable  or  probable  cause, 
procured  a  bill  of  indictment  to  be  exhibited  against 
the  plaintiff  for  the  said  alleged  offence  of  the  plaintiff 
unto  the  jurors  of  the  grand  inquest  there,  and  which 
said  bill  of  indictment  was  then  there  returned  to  the 
said  justices  of  the  said  Quarter  Sessions,  by  the  said 
jurors.  Not  found:  and  the  said  prosecution  was,  before 
the  commencement  of  this  suit,  and  now  is,  ended  and 
determined     Damages  alleged  &(f. 

Pleas.  1.  Not  guilty,  by  statute  (II  &  12  Vict  c.  44. 
8.  10.).    Issue  thereon. 

2  and  3,  to  the  first  count,  justifications;  on  which 
plaintiff  took  issue. 

On  the  trial,  before  Jervis  C.  J.,  at  the  last  Assizes 
for  Derbyshire,  the  case  for  the  plaintiff,  as  to  the 
second  count,  was  that  the  defendant  was  a  justice  of 
Derbyshire,  and  had  maliciously  issued  the  warrant 
complained  of  in  a  matter  wherein  he  had  jurisdiction ; 
and  that,  on  this  warrant,  plaintiff  had  been  appre- 
hended. No  other  proof  was  given  of  the  interference 
of  the  defendant,  as  to  the  matter  in  the  second  count. 
The  plaintiff,  a  calendar  month  before  the  commence- 
ment of  the  action  (which  commencement  was  within 
six  calendar  months  of  the  act  complained  of),  had 
served  the  defendant  with  the  following  notice  of 
action. 

"  jR.  PF,  M.  Neajield,  Esquire,  acting  as  one  of  Her 
Majesty's  Justices  of  the  Peace  for  the  county  of 
Derby, 

**  Sir,   1   Matthew    Taylor,    of"   &c.,   "  do    hereby, 
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1854.  according  to  the  form  of  the  statute  in  such  case 
Taylor  made  and  provided,  give  you  notice  that  I  shall,  at 
NnsnKLa  ^^  ^^^^  ^^^^  ^®  expiration  of  one  calendar  month 
from  the  time  of  your  being  served  with  this  notice, 
cause  a  writ  of  summons  to  be  sued  out  of  Her 
Majesty's  Court  of  Queen's  Bench  at  Westminster^ 
against  you,  at  my  suit,  and  proceed  thereon  according 
to  law  :  For  that  you,  the  said  R.  W.  M.  Nesfield^ 
on  the  3d  day  of  November  last  past,  with  force  and 
arms,  caused  me  to  be  assaulted,  beaten  and  ill  treated 
by  one  James  Dave,  to  wit  at  Baketvell  aforesaid,  and 
also  then  caused  me  to  be  apprehended  and  seized 
and  laid  hold  of,  and  to  be  forced  and  compelled  to 
go  into,  through  and  along  divers  public  highways, 
streets  and  places,  to  a  certain  lockup  or  prison  at 
Bakewell  aforesaid,  and  to  be  unlawfully  imprisoned,  and 
kept  and  detained  in  prison,  in  a  certain  dark  and 
unwholesome  prison  or  place,  without  any  reasonable  or 
probable  cause  whatsoever,  for  a  long  space  of  time,  to 
wit  for  the  space  of  one  night  and  a  day  then  next 
following,  contrary  to  the  law  and  custom  of  this  realm, 
and  against  the  will  of  me,  the  said  Matthew  Taylor. 
Whereby  I,  the  said  Matthew  Taylor,  was  then  not  only 
greatly  hurt  and  injured,  but  was  also  thereby  greatly 
exposed  and  injured  in  my  credit,  character  and  cir- 
cumstances.    Dated  this  6th  day  of  January,  1854. 

"  Yours  &c.,  Matthew  Taylor,  of  &c. 
The  counsel  for  the  defendant  objected  that  this  notice 
was  insufficient  The  Lord  Chief  Justice  considered 
the  objection  valid,  and  directed  the  jury  to  confine 
their  verdict  to  the  first  count.  Verdict  for  the 
plaintiff  on  the  first  count ;  damages,  one  farthing : 
for  defendant  on  the  second. 

In   last  Easter  Term,  Macaulay,  on  behalf  of   the 
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plaintiff,  obtained  a  rule  Nisi  for  a  new  trial,  on  the        1854. 
ground  of  misdirection.  j^ylor 


MeUor  and  G,  Hayes  now  shewed  cause.  The  notice  is 
insufficient,  as  it  does  not  contain  the  word  "maliciously." 
It  is  not  denied  that  the  justice  acted  within  his  jurisdic- 
tion; and  by  sect  1  of  stat.  11  &  12  Vict  c.  44.  it  is  enacted 
that  in  such  case  the  action  "  shall  be  an  action  on  the 
case  as  for  a  tort;  and  in  the  declaration  it  shall  be 
expressly  alleged  that  such  act  was  done  maliciously, 
and  without  reasonable  and  probable  cause:"  and,  if 
such  allegation  be  not  proved,  there  is  to  be  a  nonsuit 
or  verdict  for  the  defendant  By  sect  9,  "no  such 
action  shall  be  commenced  against  any  such  justice 
of  the  peace  until  one  calendar  month  at  least  after 
a  notice  in  writing  of  such  intended  action  shall  have 
been  delivered  to  him,  or  left  for  him  at  his  usual  place 
of  abode,  by  the  party  intending  to  commence  such 
action,  or  by  his  attorney  or  agent,  in  which  said  notice 
the  causes  of  action,  and  the  Court  in  which  the  same 
is  intended  to  be  brought,  shall  be  clearly  and  explicitly 
stated."  It  was  therefore  necessary  clearly  and  explicitly 
to  state  malice,  inasmuch  as  without  malice  there  was 
no  cause  of  action.  The  justice  is  entitled  to  know  the 
character  of  the  act  imputed  to  him.  In  Towsey  v. 
White  (a)  an  action  was  brought  for  a  penalty  of  100/. 
under  stat  3  G.  4.  c.  126.  s.  65.,  alleged  to  be  incurred 
by  the  defendant  having,  while  acting  as  trustee  of 
a  turnpike  road,  let  a  horse  and  cart  for  the  use  of 
the  road.  Sect  143  of  that  Act  provides  that  penalties 
exceeding  20/.  may  be  recovered  by  action  provided 
twenty  one   days'  notice  of   action  be   given.     The 

(a)  5B.^a  125. 


Nesfibld. 
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1854.       penalty,   by  sect   65^   was    imposed   upon   anj 
Taylor      letting  a  horse  &c.  for  hire  "  for  the  nse  of  anj 
Kf  snRLD      P*'^^  ^^^  ^'^^  which  he  shall  act  38  a  trnstee ;"  the 

stated  only  that,  *^  being  one  of  the  trustees,*  defendant 
let  for  hire:  and  this  was  held  a  bad  notice.  Under 
Stat.  24  (?.  2.  c.  44.  «.  I.  a  notice  of  action  against 
a  justice  of  the  peace  is  insufficient,  unless  it  state  what 
the  writ  and  process  is  to  be ;  Lovelace  v.  Curvy  (a), 
where  Strickland  v.  Ward  {b)  was  relied  on.  [Erie  J. 
I  read  this  notice  as  one  of  an  action  to  be  brooghty  not 
under  sect.  1  of  stat  11  &  12  Vict.  c.  44.,  but  onder 
sect.  2,  in  the  nature  of  trespass,  for  acting  without  juris- 
diction.] It  is  not  necessary  now  to  consider  whether 
any  and  what  notice  was  necessary  on  the  first  count. 
[Lord  Campbell  C.  J.  Besides  the  omission  of  all^a- 
tion  of  malice,  it  is  not  stated  in  the  notice  that  the 
act  done  was  within  defendant's  jurisdiction.]  That  is 
another  objection:  the  notice  entirely  fails  to  inform 
the  defendant  vihat  it  is  with  which  he  is  charged: 
he  is  not  even  told  that  the  complaint  is  founded  on  Ins 
issuing  a  warrant. 

Macaulay  and  J.  H.  Brewer^  contra.  The  notice 
fully  explains  the  injury  which  the  plaintiff  has  suffered 
from  the  defendant:  namely,  that  the  defendant  is  the 
party  through  whom  the  plaintiff  has  been  appre- 
hended, and  that  the  defendant  has  therein  acted 
without  reasonable  or  probable  cause.  That,  in  ordi- 
nary understanding,  shews  a  malicious  acting:  these 
notices  are  not  to  be  discussed  as  if  they  were  the  subject 
of  special  demurrers.  The  object  of  the  enactment  is, 
that  the  defendant  may  tender  amends,  which   he  can 

(a)  7  r.  R,  631.        *        (6)  7  T,  R.  G3I,  nolc  (c)  ;  633,  note  (a). 
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do   when   he  is  fully  informed   of  the   nature  of  the        1854. 
complaint:   and  he  knows  that,  under  sect   1,  malice       tIylor 
is  an  essential  ingredient  of  the  offence  described  in     NggJlgLo. 
the   notice.     In   2   Chitty  on   Statutes^   2d  edit,   712 
note  (e),  it  is  said,  of  the  notice  under  stat.  24  G.  4.  c.  44. 
8.  1.,   <<It  is  quite  sufficient  if  it  calls  the  attention  of 
the  defendant  to  the  general  nature  of  the  injury,  and 
that  he  may  know  what  the  ground  of  complaint  is." 
Towsey  v.  White  (a)  was  a  penal  action;   and  a  strict 
construction   was  therefore  adopted:   and   the  liability 
was  very  special ;  for  a  party  who  was  a  trustee,  but  did 
not  act,  would  not  be  liable. 

Lord  Campbell  C.  J.  I  should  have  striven  to  sup- 
port this  notice  against  the  objection  that  the  word 
"  maliciously "  is  not  inserted,  if  that  had  been  the 
only  objection.  But  it  appears  to  me  that  the  cause  of 
action  is  not  stated  in  the  notice.  Nothing  is  "  clearly 
and  explicitly  stated,"  shewing  a  complaint  under 
sect.  1.  On  the  contrary,  the  notice  seems  to  me 
clearly  to  shew  a  complaint  under  sect  2,  a  cause  of 
action,  sounding  in  trespass,  for  something  done  without 
or  in  excess  of  jurisdiction.  It  is  not  only  defective, 
but  it  uses  language  calculated  to  mislead  the  defendant. 
I  think,  therefore,  that  the  plaintiff  could  not  avail  him- 
self of  the  second  count. 

Coleridge  J.  I  am  of  the  same  opinion.  The 
cause  of  action  is  to  be  "clearly  and  explicitly  stated." 
I  cannot  find  that  this  statement,  if  strictly  construed, 
is  clear  and  explicit,  inasmuch  as  it  omits  matters  made 
essential  by  sect.  1,  which  enacts  that  the  action  shall 
(i)  5  B,  §•  C.  125. 
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1864.  ^  in  ^^6  c^^^f  ^^^  ^h&t  the  declaration  shall  express 
Taylor  ^®  ^^^  ^^  "^6  ^^ne  maliciously  and  without  reasonable 
NBBnKLa  *^^  probable  cause.  I  should  be  sorry,  however,  to 
introduce  what  Mr.  Macaulay  characterizes  as  a  mode 
of  construing  notices  as  if  on  special  demurrer.  I  ask, 
therefore,  does  this  notice  shew,  I  do  not  say  tbe 
circumstances  of  the  case,  but  what  the  defendant  is 
sued  for?  The  question  is,  not  what  was  in  the  magi- 
strate's mind,  but  what  he  is  to  be  charged  with.  Now 
here  sects.  1  and  2  describe  different  causes  of  action : 
and  the  notice  is  so  framed  that  it  meets  sect  2,  but 
not  sect  1.  How  then  can  it  be  said  to  be  good  notice 
of  an  action  brought  under  sect  1  ?  We  must  follow 
the  Act,  and  hold  the  notice  to  be  insufficient 

Erle  J.  I  also  think  that  this  notice  is  bad  for  not 
shewing  what  the  defendant  is  charged  with,  and  that 
the  act  charged  was  malicious.  If  the  act  of  a  magi- 
strate is  done  without  jurisdiction,  it  is  a  trespass ;  if 
within  the  jurisdiction,  the  action  rests  upon  the  corrupt- 
ness of  motive ;  and,  to  establish  this,  the  act  must  be 
shewn  to  be  malicious.  If,  with  the  knowledge  which 
I  have  of  the  statute,  I  were  to  construe  this  notice,  I 
shoold  infer  that  it  was  of  an  action  under  sect  2. 

Crompton  J.  I  am  of  the  same  opinion.  I  think 
the  Chief  Justice  was  quite  right  in  holding  this  notice 
to  be  bad.  In  fact  it  was  very  likely  to  mislead :  the 
defendant  might  well  suppose  he  was  charged  with 
acting  without  jurisdiction ;  the  notice  certainly  would 
more  naturally  be  understood  to  charge  that,  than  an 
act  comprehended  under  the  first  section. 

llule  discharged. 
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18o4. 


Lane  and  others  against  Hooper  and  another.  Momiiy, 

•^  Afay  '29th. 

nnHE  following  facts  appeared  on  affidavit 

That  the  Court  of  Exchequer  Chamber,  on  a  bill  Error  haTing 

/.  ^»  I.      •  1       J  'J  •       aU-  been  brought 

oi  exceptions,  having  ordered  a  venire  de  novo  m  this  ;„  Parliament 

case  (fl),  it  was  again  tried,  on  25th  Mat/  1850,  before  Lord  ^^^  ^/^^f 
Denman  C.  J. ;  when  the  defendants  tendered  a  bill  of  5j*^^13"®' 

'  Chamber  on  a 

exceptions,  and  a  verdict  was  found  for  the  plaintifls ;  JJ^o"*  o^  t^» 

and  judflcment  was  entered  up   in  this  Court  for  the  Court,  under 

.     .  sect.  166  of 

plaintiffs.     Error  upon  this  judgment  was  brought  by  The  Common 

defendants  in  the  Exchequer  Chamber ;  and  the  judg-  Act,  1862, 

ment  of  this  Court  was  there  affirmed  Masters  to^ 

"That,  on   the  17th   day  of  January^   1853,  such  •J^ino^ST'* 

judgment  having  been  entered,  the  defendants  proceeded  ^^^^.^^^^ 

to  error,  pursuant  to  The  Common  Law  Procedure  Act,  pwtmentof 

^  the  House  of 

1852  (i).     That  the  plain tifis'  case  and  appendix  was  Lords,  and 

1  1         .        J  J      /       1  ,.  leaveitwith 

thereupon  prepared   and   printed,   ready  for  delivery:  him,  taking  a 

but,  doubts  having  arisen  with  the  authorities  of  the  an  undertaking 

judicial  department  of  the  House  of  Lords,  as  to  whether  oftheume 

The  Common  Law  Procedure  Act  applied  to  proceed-  JhouW^be  de^ 

ings  in  the  High  Court  of  Parliament,  those  gentlemen  ^^^ 
desired  to  take  the  opinion  of  Lord  CampbeU  thereon : 
and  some  considerable  time  was  consumed  in  so  doing. 
That,  Lord  Campbell  being  of  opinion  that  the  Act  did 
apply,  the  defendants'  attorney,  on  the  14th  day  of 
February  last,  gave  the  plaintifis*  attorney  notice  that 

(a)  Hooper  v.  Lane,  10  Q.  B,  646. 
(6)  SUL  16  &  16  Fict  c.  76.  «.  148.,^. 
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1854.        he  had  required  the  Masters  of  this  Honourable  Court 
Lank        ^o  produce  the  judgment  roll  in  the  Court  below  to  the 
Hooper.       High  Court  of  Parliament  on  Friday  the  17th  day  of 
February  last"    That  the  Masters  "had  sent  the  judg- 
ment roll  to  the  ParHamentary  Office  by  a  clerk,  to 
produce  it  to  the  proper  authorities  there ;  but  with  a 
positive  injunction  not  to  part  with  it :  but,  this  being 
considered  insufficient,  inasmuch  as  there  were  no  pro- 
ceedings in  this  cause  in  the  office  upon  which  they 
could   act,    they   declined   to   take   cognizance   of  the 
matter."    That   afterwards  one  of  the   Masters   stated 
*'  that  they  had  come  to  the  resolution  not  to  part  with 
the  records  in  their  custody,  without  the  express  autho- 
rity of  the  Clourt"    That,  on  13th  March  last,  the  said 
Master  stated  that  he  had  written  to  Lord  Campbell; 
and  that  his  Lordship  had  replied  by  stating  that  he 
had  seen  Mr.  Labouchere  on  the  subject  of  his  letter, 
and   that   it   would   receive    immediate    consideration. 
That  the  matter  still  remained  in  the  same  state :   and 
that  both  plaintiffs  and  defendants  had  been  ready,  since 
the  said  14th  February^  to  proceed  with  the  hearing  in 
the  House  of  Lords. 

Dowdeswell  now,  on  the  part  of  the  plaintifis,  moved, 
upon  these  facts,  that  the  officers  of  this  Court  should 
be  authorized  to  leave  the  record  with  the  clerk  of  the 
House  of  Lords,  or  that  such  other  mode  might  be 
adopted  as  this  Court  should  think  fit.  [Lord  Campbell 
C.  J.  Formerly  the  record  used  to  be  taken  up  to  the 
House  of  Lords.]  Yes ;  and  it  was  accompanied  by  a 
transcript;  and  then  the  record  and  transcript  were 
compared ;  and  the  transcript  was  left,  and  the  record 


XVII.   VICTORIA. 


738 


brought  back.     Now,   by  sect   148  of  The  Common        1854. 
Law  Procedure  Act,  1852,  the  writ  of  error  is  abolished;         Lanb 
and,  by  sect  155,  "the  judgment  roll  shall,  without  any      Hoopkb. 
writ  or  return,  be  brought  by  the  Master  into  the  Court 
of  Error,"  and,  "  if  the  proceedings  in  error  be  before 
the  High  Court  of  Parliament,  then  before  the  High 
Court  of  Parliament,  before  or  at  the  time  of  its  sitting." 
[Lord  Campbell  C.  J.     The  oflScers  of  this  Court  had  a 
prudent  care  of  our  record :  the  clerk  of  the  House  of 
Lords  spoke  to  me  on  the  subject,  and  said  that  our 
record  should  be  taken  care  of     It  must  come  back  to 
us:  but,  in  the  meanwhile,  I  think  we  may  authorize 
our  officer  to  leave  it  with  the  clerk  of  the  House  of 
Lords.] 

Per  Curiam  (a). 

Ordered :  "  That  the  Masters  of  this  Court  do  pro- 
duce, and  leave  with  the  clerk  of  the  judicial  department 
of  the  House  of  Lords,  the  judgment  roll  in  this  cause  ; 
the  said  Masters  taking  a  receipt  for  the  same,  and  also 
an  undertaking  for  the  return  thereof  when  the  case  is 
decided." 

(a)  Lord  CampbtU  C.  J.,  Coleridge,  Erie  and  Crompton  Js. 
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1854. 


Monday,  The  Queen  against  Stukge. 

Mayl^rh. 

On  the  trial  of  HPHE  indictment  charged  that  defendant,  on  &C.9  at  the 
chu-ging  de.  parish  of  Northfleet^  in  Kenty  *^  in  and  upon  a  certain 

oUtoructing  a  highway  there,  being  a  common  and  ancient  public  foot- 
[r7roni*!J^to  ^*y»  leading,  from  out  of  the  turnpike  road  between 
c..  it  appeared  Dattford  in  the  said  county  and  Gravesend  in  the  siud 

that  there  was  -^  •' 

a  way  leading    county,  towards,  unto  and  over  and  along  a  part  of  the 

froin  A,  to  Cj  ^  •!•« 

bat  that  it  shore  of  the  river  Thames  called  the  Hard,  in  the  said 

anintennediate  parish  of  Northfleet,  and,  over  and  along  a  certain  other 

l^at  the  way  P^^  o^  ^^  ^aid  parish  of  Norihjleety  towards,  unto  and 

wS  from'^lJf ^  '^^^'^  ^^  town  of  Gravesend  in  the  said  county,  used  for 

fooUfa*"on'  ^'  ^^®  ^®8®  subjects  of  our  Lady  the  Queen  to  go, 

Th™  hi  *°  ^'  '^^^^^  P*^  *^^  repass,  on  foot,  every  year,  and  at  all 

tion  was  be-  times  of  the  year,  at  their  free  will  and  pleasure,  uulaw- 

twecn^.andC. 

Held  that,      fulIy  and  injuriously  did  dig"  pits  and  holes,  and  erect 

assuming  this  i      •!  i   i  •    i  .  .  ^  » 

to  be  a  mis.  posts  and  raus,  and  deposit  large  quantities  of  stones  &C9 

thTindictment  ^^^  continue,  and  still  doth  continue,  &c.,  *^  in  and  upon 

Stat.  u"&  15  ^^®  ^^  common  public  footway ;  whereby  the  said  com- 

^'T  he^^  ^^^  public  footway,"  on  &c,  was  and  still  is  obstructed 

unended  at  &c.,  SO  that  the  liege  subjects  could  not,  on  &c,  **  go, 

substitating  a  retum,  pass  and  repass,  in,  through,  along  and  over  the 

description  of 

the  way  as  a      said  footway,  as  they  were  before  used  "  &c.,  and  still 

footway  lead-  n     n     i       i.  i  . 

ing  from  B.  &c. :  to  the  damage  of  all  the  liege  subjects  **  gouig, 
returning,  passing^  and  repassing  over  and  along  the  said 
footway"  &c. 

Plea :  Not  guilty.     Issue  thereon. 
On  the  trial,  before  Parke  B.,  at  the  last  Kent  Assizes, 
it  appeared  that  the  highway  in  question  led,  as  described 
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in  the  indictment,  firom  the  turnpike  road  between  1854. 
Dartford  and  Gravesend  into  the  town  of  Gravesend.  The  Quebn  ' 
Between  these  termini,  it  passed  over  a  hill  called  Orme  sturge. 
House  mU;  and  it  appeared  that,  from  the  said  turnpike 
road  to  the  top  of  Orme  House  HiUy  the  highway  in 
question  was  a  carriage  way ;  but  from  thence  to  the 
town  of  Gravesend  it  was  a  footway.  The  alleged 
obstruction  was  on  the  part  between  Orme  House  HUl 
and  the  town  of  Gravesend.  It  was  objected,  on  the 
authority  of  Rex  v.  St  Weonaris  (a),  that  this  was  a 
misdescription.  It  was  contended,  in  answer,  that,  if  the 
carriage  way  was  also  a  footway,  there  was  no  misdes- 
cription ;  and,  further,  that  the  misdescription,  if  there 
was  one,  was  amendable  under  stat.  14  &  15  Vict  c.  100. 
s,  1.,  and  that  there  should  be  substituted  a  description 
of  a  footway  running  from  Orme  House  HiU  to  Gravesend. 
The  learned  Judge  proposed  to  direct  a  verdict  for  the 
defendants  on  this  objection,  if  it  should  become  neces- 
sary, reserving  leave  to  move  to  enter  a  verdict  for  the 
Crown,  if  it  should  be  considered  by  the  Court  either 
that  there  was  no  misdescription,  or  that  it  was  amend- 
able ;  to  which  the  counsel  on  both  sides  acceded.  The 
case  was  then  left  to  the  jury  on  the  merits;  and 
they  found  for  the  Crown.  His  Lordship  then  directed 
that  the  verdict  should  be  entered  for  the  defendants. 

In  last  Easter  Term,  M.  Chambers  obtained  a  rule 
Nisi  for  entering  a  verdict  for  the  Crown,  and  for  making 
the  amendment. 

Bramwell  and  Lush  now  shewed  cause.  The  question 
as  to  the  amendment  is.  Whether  this  is  a  variance  in  an 

(a)  6  C.  §■  P.  582. 
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1854.  .indictment,  "  in  the  name  or  description  of  any  matter 
The  Queen  ^^  thing  whatsoever  therein  named  or  described,"  within 
Sturgb  ^^^  meaning  of  stat.  14  &  15  Fict.  c.  100.  *.  1.  The 
words  of  the  section  are,  no  doubt,  very  general ;  but 
they  must  be  construed  together  with  the  preceding 
words  of  the  same  section ;  and  these  relate  to  names  of 
persons  or  things,  and  not  to  a  description  referring  the 
subject  matter  to  a  class  to  which  it  does  not  belong. 
This  is  not  a  misdescription  of  a  given  thing,  but  a 
naming  of  one  thing  instead  of  another.  It  must  be 
admitted  that  the  defendants  were  not  prejudiced  iu 
their  defence  by  the  misdescription. 

fF.  Base,  contra,  was  not  called  on. 

Lord  Campbell  C.  J.  This  appears  to  me  to  be  the 
very  sort  of  case  for  which  the  Legislature  meant  to 
provide.  It  is  a  variance  in  the  description  "  not  material 
to  the  merits  of  the  case;"  and  "  the  defendant  cannot 
be  prejudiced "  by  the  amendment  ^^  in  his  defence  on 
such  merits." 

CoLBRmoE  and  Erle  Js.  (a)  concurred. 

Rule  absolute. 

(a)  CrompUm  J.  bad  left  the  Court. 
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William  Westbbook  against  Sarah  Blythe.     ^"go^j,, 
nPHE  following  case  was  stated  for  the  opinion  of  this  Ejectment 

Court.  Middititx. 

Oa  a  caM 

This  is  an  action  of  ejectment,  brought  to  recover  the  suied  it  ap- 

f>  .1  1     I  1  rrr  «  •         P^^W^  that  il., 

possession  of  certain  nouses  and  land  at  Tottenham^  in  being  possessed 

the  countj  of  Middlesex^  of  which  one   Charles  Ansell  ninety  nine 

was  seized  in  fee.    The  premises  sought  to  be  recovered  f,^d8,c°nvcyed 

were  demised  by  the  said  Charles  Ansell^  by  two  inden-  '*^J[J!t^?!: 
J  'J  mortgage  to 

tures  of  lease,  respectively  dated  the  12th  day  oi  March  ^**®,^^°jf^ 

1852,  to  John  Bennington  Blythe,  to  hold  the  same  to  185*2.    The 

.  mortgage  was 

him,  his  executors,  administrators  and  assigns,  for  ninety  registered  in 

n  i^>.ii  i*  -r         ,«.-*  1  MiddieHX  on 

nine  years,  from  the  24tb  day  of  June  1851,  at  the  rent  '2Bth  June. 

therein  named.     These  deeds  were  duly  registered  in  6thXn«i852, 

Middlesex,  on  the  17th  day  of  JtfarcA  1852.    By  indenture  Jn^Jmett^in 

of  mortgage  dated  the  8th  day  of  May  1852,  after  reciting  BenS'lglinst 

the  above  leases,  the  said  John  Bennington  Blythe  bar-  ^'  ^  ***® 

(rained,  sold,  assigned  and  set  over  unto  William  West-  judgment  was 
*  •  .     .  .  registered  in 

brooky  the  plaintiff,  all  and  singular  the  ground,  messuages  the  Common 

and  premises  comprised  in  the  said  indentures  of  lease,  never  was 

to  hold  the  same  unto  the  said  William  Westbrook,  his  ^2ilwx. 

executors,  administrators  and  assigns,  for  the  then  resi-  ^^^fteriss?" 

an  elegit 
issued ;  and  the  lands  were  delivered  to  defendant. 

Held :  that  the  judgment  was  a  charge  on  lands  in  general,  under  stat.  1  &  2  Viet.  c.  1 10. 
s.  13.,  from  the  time  it  was  registered  in  the  Common  Pleas,  but  that,  by  stat.  2  &  3  Vict.  c.  1 1 . 
s.  5,  it  had  no  further  effect  against  a  bon&  fide  purchaser,  for  value  and  without  notice,  than 
a  docketted  judgment  before  sut.  1  &  2  Vict  c.  1 10.  That  a  docketted  judgment  would  not, 
before  that  Act,  have  bound  a  term  for  years  until  execution ;  and  consequently  that  the 
plaintiff,  being  a  bonik  fide  purchaser  of  this  term  of  years  before  the  execution,  was  entitled 
to  the  lands  as  against  the  defendant,  the  judgment  creditor. 

Held  also  that,  these  lands  being  in  Middlesex,  the  judgment,  though  registered  in  the 
Common  Pleas,  did  not  bind  the  lands  till  a  memorial  was  registered  in  Middkiex  under 
sut.  7  Ann.  e.  20.  $.  18. 

For  both  reasons  plaintiff  had  judgment. 

VOL.    III.  3    B  E.    &   B. 
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1854.  ^^^  of  ^hc  several  terms  granted  by  the  said  two  leases, 
WESTBRoor  ®"^y®^^  'o  *  proviso  for  redemption  on  payment  of  the 
sum  of  700/^  and  interest,  on  the  8lh  day  of  November 
then  next  By  indenture,  dated  the  18th  day  of  •/im^ 
1852,  and  made  between  the  said  John  Bennington 
Blythe  of  the  one  part,  and  the  said  William  Westbrooky 
the  plaintiff,  of  the  other  part,  after  reciting  the  above 
stated  mortgage  of  the  8th  day  of  May  1852,  the  said 
John  Bennington  Blythe^  in  consideration  of  1002.  ad- 
vanced to  him  by  the  said  William  Westbrooky  covenanted 
that  the  said  land,  houses  and  premises  should  stand 
charged  with  the  further  sum  of  100/.  and  interest,  in 
addition  to  the  said  sum  of  700/.  The  last  two  deeds 
were  both  executed  on  the  19th  day  of  June  1852,  and 
registered  in  Middlesex  on  the  28th  day  of  June  1852. 
The  said  sum  of  700/.  was  advanced  by  the  said  WHUam 
Westbrooky  the  plaintiff,  to  the  said  John  Bennington 
Blythcy  prior  to  the  8th  day  of  May  1852 ;  and  the  said 
sum  of  100/.  was  paid  to  the  said  John  Bennington 
Blythe  on  the  19th  o(  June  1852. 

The  defendant  Sarah  Blythe  obtained  a  judgment  in 
the  Queen's  Bench  against  the  said  John  Bennington 
Blythe  {or  867/1  2s.,  on  the  5th  of  June  1852;  and,  on 
the  same  day,  the  said  judgment  was  registered  in  the 
Common  Pleas  office  for  registering  judgments.  The 
said  judgment  has  never  been  registered  in  the  Middlesex 
registry.  On  the  8th  of  September  1852  an  elegit  was 
issued  on  the  said  judgment ;  and  the  same  was  executed 
and  returned  by  the  sheriff  of  Middlesex  on  the  20th 
day  of  the  same  month.  The  two  sums  of  700/.  and 
lOOi  remained  due  to  the  plaintiff  William  Westbrook 
on  the  security  of  the  said  two  indentures  of  mortgage 
and  further  charge. 
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The  question  for  the  opinion  of  the  Court  is,  Whether,        1 854. 
upon  the  facts  stated  in  this  case,  the  plaintiflF  or  the    westorook 
defendant  is  entitled  to  the  premises?     If  the  Court      blythe. 
should   be  of  opinion    that    the   plaintiff  is,  then    the 
judgment  to  be  entered  for  the  plaintiff:  but,  if  the 
Court  should  be  of  opinion  that  the  plaintiff  is  not  so 
entitled,  the  judgment  to  be  entered  for  the  defendant 

The  cause  was  argued  in  last  Michaelmas  Term  (a). 

Butt^  for  the  plaintiff.  The  judgment  has  never  been  • 
registered  under  stat  7  Ann.  c.  20.  s.  18. ;  and  therefore, 
unless  that  Act  is  repealed,  it  cannot  affect  lands  in 
Middksex.  The  defendant  relies  on  stat.  1  &  2  Vict 
c.  110.  s.  13.  That  enactment  is  modified  by  stat. 
2  &  3  Vict  c.  11.  *.  5.  and  by  stat.  3  &  4  Vict  c.  82. 
5.  2.  The  effect  of  those  statutes  on  judgments,  as 
affecting  lands  in  counties  at  large,  is  discussed  in 
SiLgderCs  Concise  and  Practical  View  of  the  Law  of 
Vendors  and  PurcJiaserSt  383.  But  at  all  events  they 
do  not  repeal  the  Registration  Acts  in  Yorkshire  and 
Middlesex;  Johnson  v.  Holdsworth  {b), 

W.  H.  fVatson,  contri.  Stat.  1  &  2  Vict  c.  110. 
ss.  11.,  13.  causes  a  judgment  to  be  a  charge  on  all 
lands,  including  leaseholds.  Then  stat.  2  &  3  Vict, 
c.  11.  5.  5.  is  relied  on  by  the  other  side.  That  section 
provides  that  no  judgment,  although  registered,  shall 
have  more  effect  under  stat.  1  &  2  Vict  c.  110.  against 
a  purchaser  without  notice  than  it  would  have  had  before 
that  Act,  if  duly  docketted.     The  intention  was  to  give 

(a)  On   Friday^  November  11  ;  before   Lord  Campbell  C.  J.,  Coleridge 
and  Wightman  Jg. 

ih)  1  Sim.  N,  S,  106. 

3  B  2 
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1854.       porchasere  the  same  protection  which  they  had  before  ; 
Westbbooe    ^"^  according  to  the  plaintiff's  construction,  this  pro- 

_  ^'  vision  revives  the  old  law,  and  half  the  fineehold   is  to 

Blythb.  ' 

be  taken  as  under  an  old  docketted  judgment,  and  the 
leasehold  is  not  to  be  bound  at  all  till  execution ;  for 
before  stat  1  &  2  VicL  c  110.  it  was  not  bound  till  then. 
That  cannot  have  been  the  intention  of  the  Legislature. 
The  operation  of  stat  2  &  3  Vict  c  11.  «.  5.  is  to  give 
purchasers  without  notice  the  same  rights  to  equitable 
relief  which  they  had  before  sUt  1  &  2  VtcL  c  110. 
Stat  1  &  2  VicL  c  110.  is  general,  and  must  override 
the  Middlesex  Registration  Act. 

Butt  was  heard  in  reply. 

Cur.  adv.  tmU, 

Lord  Camfbell  C.  J.  now  delivered  the  judgment  of 
the  Court 

In  this  case,  the  plaintiff  fVeslbrook  claimed  to  be 
entitled  to  the  lands  in  question,  by  virtue  of  a  mort- 
gage of  two  terms,  for  ninety  nine  years  respectively, 
made  by  John  Blythe  on  the  19th  June  1852,  of  lands  in 
Middlesex^  which  mortgage  was  registerd  on  28th  June 
1852. 

The  defendant,  Sarah  Blythe^  claimed  to  be  entitled 
by  virtue  of  a  judgment  against  the  said  John  Blythe^ 
registered  in  Common  Pleas  on  5th  June  1852,  and  an 
elegit,  issued  thereon  on  the  5th  September  1852,  and 
contended  that  the  terms  were  made  liable  to  execution 
by  Stat  1  &  2  Vict  c.  110.  s.  11.,  which  makes  it  lawful 
for  the  sheriff,  under  an  elegit,  to  take  all  such  lands  as 
the  person,  against  whom  the  execution  issued,  was 
possessed  of  at  the  time  of  entering  up  judgment 
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This  judgment  was  entered  up  on  the  5th  June  1852 :        1854. 
and,  at  that  time,  John  Blythe  was  possessed  of  these     W;stbrook 
terms;  and  terms  are  lands  within  this  section.     There-       Bivthb. 
fore   this  defence  would  prevail,   unless  there   be   an 
answer.     And  the  plaintiff  has  two  answers;  both  of 
which  we  consider  valid. 

First,  he  contends  that,  as  he  was  a  purchaser  for  value, 
without  notice  of  the  judgment,  before  the  elegit  issued, 
the  registered  judgment  has  no  further  effect  on  the  land 
from  that  which  a  docketted  judgment  before  stat.  1  &  2 
Vict  c.  110.  would  have  had ;  and  for  this  he  relies  on 
stat  2  &  3  Fict.  c.  11.  s.  5.  Now  a  docketted  judgment, 
before  stat.  1  &  2  Fict  c.  1 10.,  did  not  bind  leasehold 
lands  until  an  elegit  was  awarded:  see  Sir  Gerrard 
Fleetwood's  Case  (a),  Burden  v.  Kennedy  (6),  Sugden  On 
Vendors  and  Purchasers^  vol.  3,  p.  335,  6  (10th  ed.)  (c). 
Therefore  a  registered  judgment,  under  stat.  1  &  2  Vict 
c.  110.,  does  not  bind  them  against  a  purchaser  for  value, 
without  notice,  until  an  elegit  is  awarded.  The  words  of 
stat.  2  &  3  Vict  c.  11.  «.  5.  are  unlimited.  A  registered 
judgment  shall  not  "  bind  or  affect  any  lands,"  "or  any 
interest  therein,  further  or  otherwise  or  more  extensively 
in  any  respect,"  than  a  former  docketted  judgment  would 
have  done.  If  leasehold  lands,  which  were  not  before 
affected  by  a  docketted  judgment,  were  to  be  affected 
by  a  registered  judgment,  it  seems  to  us  that  the  express 
words  of  the  statute  would  be  contradicted.  In  Sugden  On 
Vendors  and  Pur chasersy  vol.  2.  p.  401  (10th  ed.)(c?)  it  is 
said  leasehold  estates  are  now  bound  in  like  manner  as 
freehold ;  but  that  is  said  in  reference  to  stat.  1  &  2  Vict 
c.  110.,  and  not  to  stat  2  &  3  Vict  c.  11.  *.  5.     This 

(a)   %Rep,\l\9^  (h)  SAtk.  739. 

(c)  P.  959.  cd.  II.  (d)   P.  667.  cd.  II. 
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j^^  artrrcr  tppjts  eqialT  ::,  ett  claim  of  the  defendant  on 
tie  tfTVjrij  of  Uit  JMgraK*!  openting  as  a  chai]ge  by 
s!aL  1  k  2  FirL  c  110.  «.  13,  ibe  plaintiff  baring  acr 
qoirtd  the  jegil  esuxe  befiTe  the  elegit. 

Fur  his  xcood  MDswer,  he  relies  oo  the  Middlrwrz  Be- 
cistntioD  Act,  7  Aol  c  '^'y.  jl  18^  enacting  that  no 
j.^tiement  shaD  affect  or  bind  anj  laxMk  in  Middlewer^  bat 
onlj  from  the  time  that  a  memorial  of  soch  judgment 
shall  be  eotcred  at  the  Repsier  OflBce.  Here  the  judg- 
ment was  nofL  enteied  at  the  Register  Office  for  Middlesex. 
It  is  clear  that  such  a  leasehold  as  the  plaintiff^a  is 
comprised  within  the  Act,  as  the  only  leaseholds  ex- 
cepted are  bv  sect.  17,  and  thev  are  leases  at  rack  rent, 
and  leases  not  exceeding  twenty  one  years,  whereas  the 
present  lease  is  not  at  rack  rent,  and  does  exceed  twenty 
one  years.  It  was  conteiKied  that  the  section  requiring 
registration  of  a  judgment  in  Middlesex  was  in  effect 
repealed  by  staC  1  &  2  FicL  c.  110.  s.  13.,  enacting  that 
a  judgment  shall  charge  the  land  from  the  time  of  re- 
gistration in  the  Common  Pleas,  as  if  a  charge  had  been 
executed  by  the  tenant.  But  we  think  the  two  statutes 
can  be  read  together,  and  carried  into  effect,  by  holding 
that  a  judgment  registered  in  the  Common  Pleas  will 
have  the  effect  of  a  charge  upon  land  in  Middlesex,  only 
from  the  time  that  the  judgment  has  been  also  registered 
in  the  registry  for  Middlesex. 

As  we  consider  each  of  these  answers  to  be  sufficient 
to  defeat  the  claim  of  the  defendant,  it  is  unnecessary  to 
inquire  frirther  into  the  remedies  upon  the  charge  created 
by  the  judgment  under  stat  1  &  2  Fict.  c.  110.  s.  13. 
And  we  give  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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1854. 


Watts  and  wife  against  Pobter. 

THE  following  abstract  of  the  pleadings  and  facts  in  i^nanattomej, 

this  case   is  taken   from   the  judgment  of  Lord  ^.  to  invest 

Campbell  C.  J.,   before  whom  the  cause  was   tried  at  to  c.  on  an 

the  Westminster  Sittings  after  last  Hilary  Term.  bflShkh  a, 

"  The  declaration  alleged  that  the  plaintiff  Elizabeth,  Jhi^°h^* 

while  sole,  paid  to  defendant,  as  a  solicitor,  3700/.,  to  *^^"*J|^^|, 

be  invested  at  interest,  on  cood  security;  and  that  he,  »tandingm 

^  "^  the  names  of 

wrongfully,  advanced  the  money  to  one  Theodore  Williams  trustees  in 

trust  for  C. 
on  bad  security ;  whereby  it  became  lost  to  the  plaintiffs.  A.  neglected 

Pleas:  I.  Not  guilty;  2.  Denying  the  retainer.    At  the  to uie trustees. 

trial,  it  was  proved  that  the  money  had  been  paid  to  the  credkoroTc., 

defendant,  as  a  solicitor,  in  the  manner  alleged ;  and  a  to^lain^ 

clear  case  of  neGcliirence  was  made  out  airainst  him.     On  oJ^".«l » 

DO  -D  charging  order 

the  10th  of  January,  1844,  he  advanced  2000t  of  the  under  stat. 

^  1  &  2  Vict. 

money  to  the  Rev.  Theodore  Williams,  on  an  agreement  c.  110.»«.  14., 

notice  of  which 
bearing  date  that  day,  and  signed  by  Williams,  purport-  was  given  to 

ing  to  be  between  him  and  the  plaintiff  Elizabeth  (then  c.  obuined' 

Elizabeth  Davis),  which,  after  reciting  that  Joseph  Wil-  xhe  inroWcnt 

Hams,  by  his  will,  having  bequeathed  certain  annuities  broughfin 

and  made  other  pecuniary  bequests,  had  devised  and  *J*?"n^'i^* 

bequeathed  all  the  residue  of  his  estate,  real  and  per-  g«nce :  on  the 

directed  the 
jury,  in  esti- 
mating the  damages,  to  consider  that,  as  no  notice  had  been  given  to  C.*s  trustees  of  the 
charge  in  favour  of  B. ,  the  subsequent  charge  created  by  the  Judge's  order  had  priority  over  it. 

On  a  rule  for  a  new  trial : 

Held  b}  Lord  Campbell  C.  J.,  Wightman  J.  and  Crompton  J.  that  the  direction  was 
correct,  and  that  the  judgment  creditor  had  the  same  rights  as  a  subsequent  incumbrancer 
without  n.ttice,  and  was,  therefore,  to  be  preferred  in  equity  to  A. 

Erie  J.  dissenticnte,  and  holding  that  the  judgment  creditor  had  only  those  remedies 
which  alfected  what,  at  the  time  of  the  charging  order,  remained  the  property  of  the 
judgment  debtor. 
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1854.  sonal,  to  trustees  for  the  benefit  of  his  brother,  the  Rev. 
Watts  Theodore  Williams,  and  that,  after  his  death,  the  trustees 
Porter.  ^^^  apart  the  sum  of  5000/,,  which  was  standing  in  their 
names  in  the  books  of  the  Governor  and  Company  of 
the  Bank  of  England,  to  provide  for  the  payment  of  the 
annuities,  declared  that  the  said  sum  of  5000/.,  so  stand- 
ing in  the  name  of  the  trustees,  to  which  Theodore 
IVilliams  would  be  entitled  on  the  death  of  the  annui- 
tants, should  be  charged  as  a  security  for  the  said  sum 
of  2000/.  and  interest.  Subsequently,  by  an  undated 
memorandum  written  on  this  agreement,  which  Theodore 
Williams  signed,  he  further  charged  all  his  interest, 
under  his  brother's  will  as  residuary  legatee,  with  the 
further  sum  of  1700/.  advanced  to  him  on  behalf  of 
Elizabeth  Davis.  The  defendant  prepared  the  agree- 
ment and  memorandum,  but  never  gave  any  notice  of 
the  charge  to  the  trustees,  because,  as  he  said,  he  con- 
sidered it  was  only  a  temporary  loan.  On  the  31st 
May  1847,  James  Garden  and  Alexander  Urquhart  re- 
covered a  judgment  in  the  Court  of  Queen's  Bench 
against  Theodore  Williams,  for  8665^1 ;  and,  on  the  27ih 
May  1848,  at  their  instance,  an  order  was  granted  by 
my  brother  Wightman,  under  stat.  1  &  2  Vict  c.  110. 
s.  14.,  charging  the  5000/.  standing  in  the  names  of  the 
trustees  with  the  judgment  debt.  ^  This  order  was  regu- 
larly entered  on  the  books  of  the  Bank  of  England,  in 
which  the  stock  stood;  and  express  notice  was  given 
of  the  order  to  the  trustees.  The  judgment  remains 
wholly  unsatisfied.  And,  in  1853,  Tlieodore  Williams  was 
discharged  by  the  Insolvent  Debtors'  Court,  no  part  of 
the  3700iL  having  been  repaid,  no  interest  having  been 
paid  upon  it  for  some  years,  and  there  being  no  dividend 
for  his  creditors.     At  the  trial,  the  Judge  directed  the 
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jury,  in  estimating  the  damages,  to  consider  that,  as  no       1854. 
notice  had  been  given  to  the  trustees  of  the  charge  in       Watts 
favour  of  Elizabeth  Davis,  the  charge  created  by  the      pQaTKR. 
Judge's  order  in  favour  of  the  judgment  creditors,  of 
which  notice  had  been  given  to  the  trustees,  would  have 
priority  over  it" 

In  last  Easter  Term  Bramwell  obtained  a  rule  Nisi 
for  a  new  trial,  on  the  ground  of  misdirection. 

In  the  same  Term  (a),  Manisty  and  Hannen  shewed 
cause,  and  Bramwell  and  Willes  were  heard  in  support 
of  the  rule. 

The  arguments  are  so  fully  stated  in  the  judgments 
as  to  render  any  further  report  unnecessary. 

Cur,  adv.  vult. 

There  being  a  difference  of  opinion,  the  following 
judgments  were,  in  this  Term  {June  12th),  delivered 
seriatim. 

Lord   Campbell   C.  J.,  after  stating  the  pleadings.        Lord 
and  the  facts,  as  ant6  at  p.  743,  proceeded  as  follows.        ^^^L] 

A  rule  was  granted  to  shew  cause  why  there  should    ^'^'"V««  J* 
not  be  a  new  trial  for  misdirection  on  this  point.     But, 
after   much   deliberation,   my   brother   fViffhtman,   my 
brother  Crompton  and  myself  are  of  opinion   that  the 
rule  should  be  discharged. 

Our  decision  turns  upon  the  construction  of  sect.  14 
of  Stat  1  &  2  Vict.  c.  110.,  by  which  it  is  enacted:  "  that 
if  any  person  against  whom  any  judgment  shall  have 

(a)  May  lOtb,  before  Lord  CampbeU  C.  J.,  Wightman,  Erie  and 
Crompton  Js.  The  case  was  partly  beard  on  May  4tb,  when  it  stood  over, 
on  the  understanding  that  an  arrangement  might  be  made ;  but,  this  not 
having  taken  place,  the  argument  recommenced  entirely  on  May  10th. 
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1854.        heen  entered    up  in  any   of   Her    Majesty's  Superior 
WattT"   Courts  at  Westminster  shall  have  any  government  stock," 
V-  &c.  "  standing  in  his  name  in  his  own  right,  or  in  the 

name  of  any  person  in  trust  for  him,  it  shall  be  lawful 
CkmpbeUCJ.,  ^^^  ^  Judge  of  one  of  the  Superior  Courts,  on  the  appli- 
S^^Dtolj '  ^^^'^^^  of  aoy  judgment  creditor,  to  order  that  such 
stock,"  &c.,  "shall  stand  charged  with  the  payment  of  the 
amount  for  which  judgment  shall  have  been  so  recovered, 
and  interest  thereon,  and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made  in  his 
favour  by  the  judgment  debtor;  provided  that  no  pro* 
ceedings  shall  be  taken  to  have  the  benefit  of  such 
charge  until  after  the  expiration  of  six  calendar  months 
from  the  date  of  such  order."  By  the  order  the  stock 
is  to  stand  charged  with  the  payment  of  the  money 
recovered  by  the  judgment ;  and  it  is  to  have  the  same 
eflTect  as  if  such  charge  had  been  made,  in  favour  of  the 
judgment  creditor,  by  the  judgment  debtor.  If,  at  the 
time  of  the  order,  a  charge  had  been  given  on  the  fund 
by  the  judgment  debtor,  in  favour  of*  the  judgment 
creditor,  the  judgment  creditor  having  no  notice  of  any 
previous  charge,  and  he  had  given  notice  of  his  chai^ 
to  the  trustees,  independently  of  the  statute,  it  would 
have  had  priority  over  the  previous  charge  created  in 
favour  of  Elizabeth  Davis,  of  which  no  notice  had  been 
given  to  them.  But,  by  the  statute,  the  Judge's  order  is 
to  be  a  chai^  upon  the  stock  as  if  a  charge  had  been 
given  by  an  instrument  which  the  debtor  had  himself 
signed ;  and  the  remedies  upon  it  are  the  same. 

A  charge  so  given  by  the  debtor  to  a  creditor,  without 
notice  of  any  previous  charge,  if  notice  of  it  be  served 
upon    the    trustees,  would   certainly  be  preferred   to  a 
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previous  equitable  charge  of  which  the  trustees  had  no        1854. 
notice.     It   is  the   notice,  only,  which   establishes  any        WArrii 
privity  between   the    trustees  and   the    party  in  whose       pomb*. 
favour  the  charge  is  given :  by  such  notice,  only,  is  the 
security   completed:    when   it   is  given,    the   trustees  (w>fce//C.J., 
become  trustees  for  the  party  in  whose  favour  it  is  given:    ^J^^  J.' 
and,  till  this  charge  is  satisfied,  they  can  apply  no  part 
of  the  fund  to  satisfy  the  demand  of  a  party  who  had 
obtained  a  prior  equitable   charge  of  which  they  had 
subsequent  notice. 

The  defendant  contends  that  the  statutable  proceed- 
ing, specified  by  sect.  14  of  the  Act,  is  of  the  same 
nature  as  an  execution,  allowing  the  debtor's  equitable 
interest  to  be  taken  to  satisfy  the  judgment;  and  that  it 
can  only  be  taken,  subject  to  any  prior  equitable  chai^ 
created,  although  that  charge  has  not  been  perfected  by 
notice  to  the  trustees.  But  we  think  that  this  would 
be  doing  violence  to  the  language  of  the  Legislature, 
which  puts  the  judgment  creditor,  who  has  obtained 
the  charging  order,  in  the  same  situation  as  if  he  had, 
at  that  moment,  obtained  an  instrument,  executed  by 
the  judgment  debtor,  creating  the  charge.  Having  given 
notice  of  it  to  the  trustees,  and  having  had  no  notice 
of  the  former  charge,  he  would,  under  these  circum- 
stances, before  the  statute  1  &  2  Vict  c.  110.  passed, 
have  been  preferred  to  the  prior  incumbrancer.  This 
doctrine,  which  without  any  express  decision  upon  the 
subject  had  long  been  recognised,  was  at  last  solemnly 
established  in  the  two  cases  of  Dearie  v.  Hall  and 
Loveridge  v.  Cooper  (a),  which  came  on  together  before 
Sir  Thomas  Plumer^  Master  of  the  Rolls. 

(a)  3  Ruu,  I. 


-^       IE    ~a 


IHL      HE 


1^  riiir  Aiiie.:a:iie  iBBiier:a  vines.  2  jmrg  tbujuua 
r  -i»   i#^  avi   umL  ii^ — oar  .;&  .w  jTrng  ^nace   ar  :iik 

wm^  :v9tum.  tut  coi  liiuiezs  iie  rtamiatKL  .mo 
:Wr  *h«r  i^rsr  iiininiir.    uul  iie  :2UucsEea  vr^n 
^rv  i^mnmU  jun:    bicl  Jxe  .Tagffci    nat  mafc  s- 
-if  'h#r  yfitm^r  inr  smiyuu;^  :ti&  ani»  Hfrtirri}-  : 
>»«#»  *tie   .mwrirgt,    bbl   jt    .mhwiiac    inra 

it  /^ofiiififMH  !A  TcfioH^  ja  .lun  HBEUiueij;  ics  ^mn  ii^^ 
«f»ifn^>r4(ii#<»»,  «iii  tut  .be  :rnKee»  ire  ^nR  Tu«iiBa>  tbr 
him,  ;>n4  d)r  tin  ine  eiaeL  Tliar  prsanmni  -^  ji%««B 
0«lMn  Hy  fiiliipnt  jinxchawrs  and  ineamoxanixaEsr  x  Be 


>^i  .1 
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is  not  taken,  there  is  neglect ;  and  it  is  fit  that  it  should  1854. 
be  understood,  that  the  solicitor,  who  conducts  the  Watts 
business  of  the  party  advancing  the  money,  is  respon-       Porter 

sible   for   that   nccrlcct."    *' These  inconveniences  and 

Lord 
mischiefs  are  the  natural  consequences  of  omitting  to   Campbea  C.J„ 

give  notice  to  trustees;  and  they  must  be  considered  as     c^^^l'* 

foreseen  by  those  who,  in  transactions  of  that  kind,  omit 

to  give  notice ;  for  they  are  the  consequences  which,  in 

the  experience  of  mankind,  usually  follow  such  omissions* 

To  give  notice  is  a  matter  of  no  diflBculty :  and  whenever 

persons,  treating  for  a  chose  in  action,  do  not  giye 

notice  to  the  trustee  or  executor,  who  is  the  legal  holder 

of  the  fund,  they  do  not  perfect  their  title ;  they  do  not 

do  all  that   is  necessary  in   order   to  make  the  thing 

belong  to  them  in  preference  to  all  other  persons."  This 

decision  was  affirmed,  upon  appeal,  by  Lord  Chancellor 

Lyndhurstf  who  entirely  approved  of  the  reasoning  of 

the  Master  of  the  Rolls,  and  added  (a) :  '*  In  cases  like 

the  present,  the  act  of  giving  the  trustee  notice,  is,  in  a 

certain  degree,  taking  possession  of  the  fund :  it  is  going 

as  far  towards  equitable  possession  as  it  is  possible  to 

go;  for,   after  notice  given,   the   trustee   of  the  fund 

becomes  a  trustee  for  the  assignee  who  has  given  him 

notice." 

Such  being  the  rights  of  contending  incumbrancers 
independently  of  staL  I  &  2  Vict  c.  110.,  when  one  of 
them  is  a  judgment  creditor,  who  has  obtained  a  charg- 
ing order  under  that  statute,  his  rights  must  depend 
entirely  on  the  construction  of  the  statute;  and  this 
construction  must  be  the  same  in  a  court  of  law  and  in 
a  court  of  equity.     Every  tribunal,  administering  justice 

(a)  3  Amm.  58. 
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1854.  according  to  the  statute,  must  consider  only  the  eflfect 
^^ATM  intended  by  the  Legislature  to  be  given  to  the  charging 
p  ^'  order ;  and  this  is  to  be  learned  from  the  language  in 

which   the   meaning  of  the   Legislature  is  expressed, 
GmJfteffCJ    ^i^faout  interpolating  something  not  to  be  found.     In 
^I^JjT*  j"    the  14th  secdon,  it  gives,  in  the  most  unequivocal  terms, 
the  same  remedies  to  the  judgment  creditor,  who  has 
obtained  the  charging  order,  to  which  he  would  have 
been  entitled  '*if  such  charge  had  been  made  in  his 
fieivour    by   the    judgment    debtor."     The    defendant's 
counsel  contended  that  we  are  bound  to  understand  the 
word  "honestly"  to  be  implied,  and  that  the  charging 
order  is  only  to  have  the  effect  which  a  charge  of  the 
debtor  would  have  had,  if  made  honestly.     To  interpo- 
late the  word  honestly  would,  we  think,  be  a  qualificaUon 
of  the  enactment  wholly   unauthorized.     The    words, 
that  are  to  be  understood  as  implied  by  the  Legislature, 
we  think,  are  "validly  and  effectually."    The  debtor 
could  not  validly  and  effectually  make  a  charge,  to  have 
priority  over  an  antecedent  equitable  charge  to  which 
the  incumbrancer  has  completed  his  title :  and  therefore 
the  charging  order  has  no  such  operation  :  but,  the  first 
incumbrancer  not  having  completed  his  title  by  notice 
to  the  trustees,  the  debtor  might  make  a  charge  to  a 
subsequent  incumbrancer,  which  in  point  of  law  would 
be  valid  and  effectual.    At  the  time  of  this  charging 
order,  the  stock  still  continued  to  stand  in  the  name  of 
the  trustees,  in  trust  for  Theodore  Williams ;  till  notice 
from  Elizabeth  Davis^  they  were  not  trustees  for  her; 
and,  immediately  after  notice  of  the  chaiging  order, 
they  became  trustees  for  the  judgment  creditor.     At  the 
expiration  of  six  months,  the  judgment  creditor  might 
have  proceeded  against  them  in  a  court  of  equity.     It  is 
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difficult  to  see  how,  after  such  a  proceeding,  Elizabeth  1354. 
Davis  could  have  intervened,  or  made  her  claim  avail-  watts 
able.     It  is   not  contended  that   the   trustees  can  be      »  ^• 

PORTEE. 

liable  both  to  her  and  the  judgment  creditor. 

Our  construction  of  the  statute  throws  no  hardship  ci,-J^c.J 
whatever  upon  the  person  who  obtains  the  first  equit-  ^**^  j  • 
able  charge;  for,  if  he  uses  due  diligence  and  gives 
immediate  notice  to  the  trustees,  hb  title  is  complete 
and  absolutely  secure ;  and  he  has  nothing  to  apprehend 
from  a  charging  order  afterwards  obtained  by  a  judgment 
creditor,  any  more  than  from  a  subsequent  equitable 
charge  voluntarily  created  by  the  debtor :  whereas  the 
contrary  construction  seems  to  have  a  tendency  to  en- 
courage laches  on  the  part  of  the  first  incumbrancer, 
and,  by  keeping  the  trustees  in  ignorance  of  charges 
created  on  the  fund,  to  enable  the  cestui  que  trust  to 
commit  frauds  on  subsequent  incumbrances.  The  first 
incumbrancer  may  suffer  (as  Elizabeth  Davis  does)  by 
the  negligence  of  a  solicitor  in  not  giving  notice  to  .the 
trustees :  but  for  this  the  law  gives  a  remedy  by  action 
against  the  solicitor,  in  which  damages  are  to  be  re- 
covered commensurate  to  the  loss  sustained.  The 
defendant's  counsel  mainly  relied  upon  the  great  case  of 
Whitworth  V.  Gaugain  (a),  which  was  decided  by  that 
very  eminent  Judge,  Vice  Chancellor  Wigranii  was 
affirmed  on  appeal  by  Lord  Chancellor  Cottenhamy  and 
was  approved  of  by  Lord  St  Leonards  when  Lord 
Chancellor  of  Ireland,  To  the  authority  of  that  case 
we  implicitly  bow;  and  we  entirely  concur  in  the 
reasoning  on  which  the  decision  proceeded.     An  equit- 

(a)  1  Phinip»*$  Ch.  R,  728,  affirming  the  judgment  of  Wigram  V.  C. 
in  Whitworth  v.  Gavgain,  3  Hare,  416.  See  Whitworth  v.  Gangain,  Or,  |r 
Ph.  325. 


▼. 
Porter. 
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1854.  *'^'^  mortgagee  of  lands,  who  has  completed  his  equitable 
^^^g  title,  is  to  be  preferred  to  a  creditor  of  the  mortgagor, 
who,  without  notice  of  the  equitable  mortgage,  has, 
subsequently  thereto,  recovered  judgment  against  the 
Qg^i^Q  J  mortgagor,  and  obtained  actual  possession  of  the  lands 
^ijtolj."  by  writ  of  elegit.  There,  certain  bankers,  in  considera- 
tion of  an  existing  debt,  and  of  a  farther  advance  of 
money  to  a  customer,  obtained  from  him  a  deposit  of 
all  the  title  deeds  of  certain  freehold  and  copyhold  lands 
of  which  he  was  seised,  with  a  written  memorandum, 
signed  by  him,  regularly  charging  the  lands  with  pay- 
ment of  the  whole  debt  and  interest  Other  creditors 
subsequently  recovered  judgments  against  him,  and^ 
under  sect  13  of  stat  1  &  2  Vict  c.  110.,  sued  out 
elegits,  under  which  the  sheriff  delivered  to  them  the 
whole  of  the  lands.  The  bankers  having  filed  a  bill  in 
Chancery,  praying  that  they  might  be  declared  to  have 
an  equitable  mortgage  upon  the  lands,  and  to  be  entitled 
to  priority  over  the  elegits  and  judgments,  they  prevailed. 
But  why?  Because  they  would  have  been  preferred  to 
the  judgment  creditors,  if,  at  the  time  when  the  judg- 
ments were  recovered,  the  person  against  whom  the 
judgments  were  recovered  "had  by  writing  under  his 
band  agreed  to  charge"  the  lands  with  the  amount  of  the 
judgment  debts.  The  elegits  were  allowed  to  have  the 
same  operation,  and  no  more.  But  there  was  no  laches  * 
on  the  part  of  the  equitable  mortgagees:  and,  before  the 
judgments  were  recovered,  their  equitable  title  was 
perfect  Wigram  V.  C.  considered  that  the  memo- 
randum, coupled  with  the  debt  and  the  deposit  of  the 
title  deeds  (a),  "  created  as  perfect  an  equitable  charge 
as  intention  and  act  can  possibly  create ;"  that,  firom  that 

(«i)  3  Hurt,  424. 
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time,  the  mortgagor  became  trustee  for  the  mortgagees;  1854. 
and'  that,  under  an  execution  against  him  on  judgments  Watts 
subsequently  obtained,  the  judgment  creditors  could  not  PoaiEB. 
take  for  their  own  benefit  that  which  was  in  truth  the 
property  of  the  cestui  que  trusts.  Lord  Cottenham^  in  CampbeUCJ., 
affirming  the  decree,  observed  that  (a)  "by  the  equit-  ^cfj^l^j'.' 
able  mortgage  the  plaintiffs  acquired  a  special  lien  upon 
the  property ;"  and  that  they  had  as  strong  an  interest 
as  if  a  mortgage  had  been  executed.  Proceeding  on 
the  ground  that  the  title  of  the  equitable  mortgagees  was 
complete,  he  held  that  they  must  have  been  preferred 
to  the  judgment  creditors,  independently  of  the  statute ; 
and  that,  although  under  the  statute  the  judgments 
operated  as  a  charge  upon  all  the  lands,  it  must  be  taken 
as  a  charge  subsequent  to  the  charge  before  created  by 
the  equitable  mortgage.  Indeed  such  effect  is  given  to 
a  perfected  equitable  mortgage  that,  in  Casberdv.  Attorney 
General  (&),  it  was  allowed  to  prevail  against  an  extent 
at  the  suit  of  the  Crown.  But,  in  the  case  at  bar,  on 
account  of  the  gross  negligence  of  the  defendant,  the 
equitable  title  of  Elizabeth  Davis  had  not  been  completed 
before  the  charging  order,  and  notice  of  it  to  the  trustees. 
She  has  an  equity,  as  against  Theodore  Williams^  the 
mortgagor;  but,  in  competition  with  the  judgment  credi- 
tors, who  have  a  chargp  upon  the  fund  and  have  per- 
fected their  title  to  it,  her's  is  not  an  equal  equity:  she 
had  acquired  no  right,  legal  or  equitable,  in  the  property; 
and,  there  being  no  privity  between  her  and  the  trustees, 
she  could  only  proceed  against  Theodore  WilliamSy  her 
debtor,  in  personam. 

(o)  1  Phimp$'i  Ck,  R.  729.  (b)  6  Price,  411. 
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1854.  I"  ^^^  researches  upon    this   important  subject,   we 

have  found  two  recent  cases  which  were  not  cited  at  the 


Watts 

sideration  before  we  pronounce  judgment. 


«  ^'  bar,  but  which  are  well  entitled  to  our  deliberate  con- 

PORTER. 


OwJs^tfCJ,       "^^^    ^^^    ^^     Brearcliff  v.    Dorrington  (a),    before 
mghtmani.,   vicc   Chancellor  Knight  Bruce.     A   testator   left   real 

Crompion  J.  *^ 

and  personal  property  to  trustees,  to  be  sold  and 
divided  among  children.  One  of  the  children,  by 
assignments  for  valuable  consideration,  created  charges 
on  his  portion  ;  and  notice  of  each  of  these  assign- 
ments was,  immediately  after  its  execution^  given  to 
the  trustees  of  the  will  A  judgment  was  recovered 
against  the  assignor.  A  sale  was  ordered  of  the  real 
estates ;  and  the  proceeds  were  vested  in  the  three  per 
cents. :  the  judgment  creditor  obtained  a  charging  order, 
under  stat.  1  &  2  Vict.  c.  110.  s.  14.,  upon  the  share  of 
the  assignor.  The  question  then  arose.  Which  should  be 
preferred,  the  assignees  or  the  judgment  creditor? 
The  Vice  Chancellor  decided  (we  think  most  properly) 
in  favour  of  the  assignees.  They  had  perfected  their 
equitable  security  long  before  the  charging  order;  mod  a 
new  charge,  then  created  by  the  debtor,  could  not  have 
affected  their  securities.  If  the  parties  had  equal 
equities,  priority  of  date  was  to  determine  the  preference 
between  them. 

The  case  came  exactly  within  the  principle  of  Whit" 
worth  V.  Gaugain  (&).  But  the  Vice  Chancellor  is 
reported  to  have  said  obiter  (c):  "I  doubt  very  much 
whether^  the  judgment  creditor  *<  is  entided  to  all  the 
same  rights  as  if  he  had  been  a  purchaser  by  particular 

(o)  ADeG.^  Sm.  122.         (6)  3  Hare,  416;    1  PhilUps's  Ch.  R.  728. 
(c)  4  De  Gex^  Sm.  123. 
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contract  for  value.    He  is  not  in  this  situation."    He  claims        1854. 
under  stat.  1  &  2  Vict  c.  110.  s.  13.     **/  doubt  whether        wItts 
this  provision  enables  him  to  obtain  more  than  his  debtor       pqbte* 
had  at  the  time  fairly  to  dispose  of.     I  do  not,  however, 
think  it  necessary  to  decide  the  point"     Unfortunately  cfa«p6«tf  C.J., 
the  very  learned  Judge  does  not  at  all  state  on  what  his    ^^^Jf^*  j/ 
doubts  rested,  or  how  he  thought  that  this  construction 
could  be  put  upon  the  language  of  the  statute. 

A  still  later  case  is  Dunster  v.  Glengall  (a),  before 
the  Master  of  the  Rolls  in  Ireland.  His  Honor 
there  decided  that  an  equitable  mortgagee,  by  deposit 
of  railway  shares,  is  entitled  to  priority  over  a  prior 
judgment  creditor,  who,  subsequently  to  the  mortgage, 
has  obtained  an  order  charging  the  shares.  We  entirely 
concur  in  this  decision;  but  we  cannot  concur  in  the 
reason  given  for  it  by  the  learned  Judge.  On  22d 
May  1848,  Dunster  recovered  a  judgment  against  Lord 
GlengalL  In  Easter  Term,  1849,  Sargeant  recovered  a 
judgment  against  him ;  and  Lord  Glengall  deposited  with 
Sargeanty  by  way  of  collateral  security,  the  certificates 
of  twenty  shares  which  he  held  in  the  fVaterford  and 
Limerick  Railway  Company,  and,  at  the  same  time, 
signed  a  memorandum  by  which  he  declared  that  the 
shares  were  deposited  as  an  equitable  mortgage,  and 
that  he  charged  the  shares  with  the  sum  due  on  the 
judgment.  On  2d  June  1851,  an  order  was  granted, 
and  served  on  the  Railway  Company,  charging  the 
shares  with  the  sum  due  to  Dunster  on  his  judgment 
It  did  not  appear  that  Sargeant  had  given  notice  to 
the  Company  of  his  security.  Nevertheless  there  seems 
no  doubt  that  Sargeant  was  entitled  to  priority.     No 

(a)  3  Irish  Chan,  R«p.  47. 
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1854.  notice  to  the  Company  was  necessary  to  complete 
^^„g  his  security.  Notice  is  only  required  when  a  chai^ 
Porter.  ^^  '^  ^®  created  by  way  of  equitable  mortgage  on  an 
equitable  interest,  and  where  there  are  trustees  in 
CampMi  C.  J.,  "^^om  the  legal  estate  is  vested.  The  shares  belonged 
^J^^"j;'  to  Lord  Glengall;  and  the  Company  were  not  bound  to 
attend  to  any  equitable  assignment  he  might  make  of 
them,  or  any  incumbrance  he  might  create  upon  them. 
Here,  as  in  Jfhitworth  v.  Gaugain  (a),  the  equitable 
security  of  Sargeant  was  complete  by  the  deposit  and 
the  memorandum.  It  could  not  have  been  prejudiced 
by  a  subsequent  charge  created  by  Lord  Glengall,  of 
which  notice  was  given  to  the  Company ;  and  therefore 
it  could  not  be  prejudiced  by  the  subsequent  charging 
order.  Nevertheless  his  Honor,  the  Master  of  the  Rolls, 
is  reported  (fi),  in  deciding  in  favor  of  Sargeant,  to  have 
considered  the  doubts  of  Lord  Justice  Knight  Bruce 
as  a  deliberate  opinion  that  the  judgment  creditor,  who 
obtains  a  charging  order,  can  obtain  no  more  under  it 
"  than  his  debtor  had  at  the  time  fairly  to  dispose  qf;^ 
and  to  have  rested  his  decree  upon  that  opinion. 
After  citing  the  passage  from  the  judgment  in  BrearcUff 
V.  Dorrington  {c)  above  mentioned,  his  Honor  proceeds 
as  follows  :  *^  It  appears  to  me  that  the  opinion  thus 
expressed  by  Sir  Knight  Bruce  is  correct,  and  that 
Lord  Glengall  having,  by  the  letter  of  the  2d  February 
1851,  granted  an  equitable  charge  on  the  shares,  his 
judgment  creditor  did  not  obtain  by  the  charging  order 
more  than  Lord  Glengall  had  at  the  time  fairly  to 
dispose  of     I  shall  therefore  affirm  the  Master's  order.** 


(a)  3  Hart,  416;   1  PhiUips's  Ch.  7?.  728.      (6)  3  Irish  Chan,  Hep.  56. 
(c)  i  De  Gex^  Sm,  122. 
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According  to  this  doctrine,  we  ought  to  decide  in  1854. 
the  present  case  in  favour  of  the  defendant ;  for,  when  watts 
the  judgment  creditors  obtained  the  charging  order,  poImb. 
Theodore  WilUams  could  only  have  fairly  disposed  of 
his  interest  in  the  stock  standing  in  the  names  of  the  CojftpMiCJ., 
trustees,  subject  tq  the  prior  charge  in  favour  o(  Elizabeth  ^^J^  j." 
Davis,  although  he  might  have  created  effectually  a  valid 
charge  in  favour  of  a  subsequent  incumbrancer  who 
gave  notice  to  the  trustees.  But,  with  the  most  sincere 
respect  for  those  with  whom  we  differ,  we  are  bound  to 
say,  for  the  reasons  we  have  given,  that  this  doctrine 
does  not  appear  to  us  to  carry  into  effect  the  expressed 
intention  of  the  Legislature.  It  must  be  borne  in  mind 
that,  when  the  remedy  against  the  person  of  the 
debtor  was  greatly  abridged,  the  object  of  stat  1  &  2 
Vict  c.  110.  was,  not  only  to  make  the  judgment  attach 
on  property  not  before  bound  by  it,  but  also,  by  means 
of  an  order  to  be  obtained  from  the  Court,  or  a  judge, 
to  give  the  creditor  the  advantage  of  an  express  charge, 
attended  with  peculiar  incidents.  Among  these,  is  a 
delay  of  one  year  before  the  creditor  can  seek  to  obtain 
the  benefit  of  a  charge,  created  under  sect.  13,  and  of 
six  months  before  he  can  seek  to  obtain  the  benefit  of  a 
charge  created  under  sect  14.  Therefore  the  authorities 
collected  in  5  Bacon's  Abridgment,  p.  662.  (a)  Mortgojge 
(E)  3.,  to  which  we  were  referred,  and  the 'rules  respect- 
ing what  may  be  taken  in  execution  under  a  judgment, 
and  the  respective  rights  of  judgment  creditors  without 
any  specific  charge,  and  others  with  a  specific  charge, 
on  the  property  taken  in  execution,  cannot  govern  us. 
It  appears  to  us  that  the  Legislature  has  placed  the 
judgment  creditor,  who  has  obtained  the  charging  order, 
exactly  in  the  same  situation  as  if  the  debtor  had  at  that 

(a)  Ed.  7. 
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1854.        time  signed  an  instrument,  giving  him  a  charge  npon 
Watts       '^®  ^""^ '  *"^>  '"  ^^^  absence  of  any  unfairness  on  the 
P  RTER       P*'^  ^^  ^^^  judgment  creditor,  it  is  wholly  immaterial 
to  him   whether  the  debtor,  if  he  had  created   this 
CamfMi%  J ,  charge,  would  have  acted  fairly   or  unfairly  to  other 
S^wtoN  J     c"^^^^^     ^^  ^^^^  ^^ly  further  to  remark  that  we  put 
exactly  the  same  construction  on  the  13th  and  on  the  14th 
sections  of  slat.  1  &  2   Vict  c.   110.,  which  are  both 
framed  on  the  same  principle,  so  as  in  extending  the 
rights  and  remedies  of  judgment  creditors  to  protect  all 
prior  interests  and  charges,  which  have  not  been  left 
defective  by  the  laches  of  those  in  whose  favour  they 
were  created.     For  these  reasons  we  think  that,  in  this 
case,  the  damages,  arising  from  the  defendant's  negli- 
gence, were  properly  estimated,  upon  the  supposition 
that  the  plaintiffs  could  have  no  claim  to  the  fund  in 
question  till  the  charge  of  the  judgment  creditors  is 
satisfied:  and  that  the  verdict  ouffht  not  to  be  disturbed. 


•o** 


Er/eJ.  Erle  J.     Upon  thls  rule,  the  question  raised  was. 

Whether  the  order  of  a  Judge,  charging  stock,  standing 
in  the  name  of  a  trustee  in  trust  for  the  judgment 
debtor,  with  a  judgment  debt,  gave  priority  to  the  judg- 
ment creditor  over  a  prior  mortgagee  of  this  stock  ; 
the  mortgagee  not  having  given  notice  to  the  trustee  of 
his  mortgage,  and  the  judgment  creditor  not  having 
notice  of  the  mortgage,  and  the  stock  still  remaining  in 
the  name  of  the  trustee.  The  answer  depends  upon 
Stat.  1  &  2  Vict,  c,  110.  5.  14.,  giving  to  a  judgment 
creditor  with  a  charging  order  all  such  remedies  as  he 
would  have  been  entitled  to  if  such  charge  had  been 
made  in  his  favour  by  the  judgment  debtor. 

For  the    affirmative,  it    was    contended  that,    if   the 
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creditor  had  received  a  charge  from  the  debtor,  and  had  1854. 
given  notice  of  it  to  the  trustee,  without  having  notice  Waits 
of  the  mortgage,  he  would  have  had  priority  over  the  pomeb. 
mortgagee ;  and  that  the  giving  of  such  notice  was  a 
remedy  he  would  have  been  entitled  to:  therefore  a 
judgment  creditor,  with  a  charging  order,  is  said  to  be 
entitled  to  the  same  remedy. 

For  the  negative,  it  was  contended  that  the  remedies 
intended  by  the  statute  were  remedies,  against  the 
debtor,  which  would  make  his  interest  in  the  stock 
avaiiable  for  payment  of  the  debt,  and  which  would  arise 
upon  a  lawful  charge,  made  by  him  in  favour  of  the 
creditor. 

The  debtor's  interest  only  is  charged;  for  the  con- 
dition in  the  statute  for  the  charge  is,  that  there  should 
be  stock  standing  in  the  name  of  a  trustee,  in  trust  for 
the  debtor;  now,  if  the  debtor  has  already  assigned  the 
stock,  without  notice  to  the  trustee,  it  is  not  standing 
in  trust  for  him,  but  in  trust  for  the  assignee,  at  least 
as  between  these  parties.  The  assignee  could  at  any 
time  compel  the  trustee  to  transfer  the  stock  to  him: 
and  neither  the  debtor  nor  the  trustee  could  resist 
the  claim  of  such  assignee  on  the  ground  that  he  had 
given  no  notice  to  the  trustee :  and  what  is  true  of  an 
assignment  of  the  whole  stock  is  true  of  a  partial  charge 
thereon.  It  is  admitted  that  this  would  be  the  effect 
of  the  charging  order  upon  stock  standing  in  the 
debtor's  name,  and  equitably  mortgaged  by  him  before 
the  charging  order.  The  equitable  mortgagee  would 
have  priority;  for  the  debtor  would  be  trustee  of  the 
stock  for  him,  and  the  stock  would  not  be  standing  in 
his  name  on  his  own  behalf.  It  is  not  probable  that 
the  Legislature  intended  to  give  a  greater  effect  to  the 
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1864.        order  upon  stock  standing  in  the  name  of  a    trustee 
Watts       ^^^^  ^^  would  have  upon  stock  standing  in  the  debtor's 

PoETER.       "»D™^- 

Also  the  charge,  intended  bj  the  statute,  must  be 
taken  to  be  a  lawful  charge ;  for  it  is  not  to  be  supposed 
that  the  Legislature  intended  to  force  the  debtor  into 
the  situation  of  a  breaker  of  the  law.  Now,  if  the 
debtor  made  a  lawful  charge  on  stock,  he  would 
either  specify  his  interest  therein  or  chaise  it  subject 
to  outstanding  incumbrances.  The  compulsory  charge 
by  a  judgment  creditor  is  analogous  to  a  charge 
expressed  to  be  on  such  interest  as  the  debtor  might 
have;  and,  if  worded  in  that  way,  the  charge  would 
give  no  right,  beyond  what  the  debtor  had,  as  a 
charge  so  worded  seems  to  be  notice,  to  the  creditor 
taking  it,  to  inquire.  The  second  charge  would  no: 
take  priority  over  the. first,  unless  the  debtor  charged,  as 
unincumbered,  that  which  was  incumbered;  if  he  did 
so,  he  would  clearly  violate  the  law,  so  far  as  to  be  liable 
to  an  action  of  tort  for  the  damage  arising  from  the 
false  representation.  If  he  asserted  expressly  that  it  was 
unincumbered,  and  obtained  the  advance  by  that  false- 
hood, he  would  be  indictable  for  a  false  pretence.  The 
judgment  creditor  therefore  would  not  be  entitled  to 
priority  over  the  first  mortgagee  if  the  charge  intended 
in  sect.  14  is  a  lawful  charge. 

Furthermore,  the  claim  to  take  the  stock  from  the  first 
mortgagee  is,  not  a  remedy  against  the  debtor,  for  he 
has  lost  the  stock  in  any  event,  but  a  remedy  against 
the  first  mortgagee ,  a  remedy  given  upon  the  general 
principle  for  deciding  which  of  two  innocent  claimants 
shall  suffer  by  the  fi*aud  of  a  third  party,  namely  he 
who    facilitated    the    fraud.     Such    is    the    doctrine   of 


▼. 
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Loveridge  v.  Cooper  (a).  Now  a  judgment  creditor  is  i854. 
in  no  analogy  with  a  second  mortgagee  who  has  been  Watts 
deceived  into  taking,  as  unincumbered,  a  security  that 
was  incumbered.  The  judgment  creditor  has  trusted 
to  no  particular  security :  he  has  rights,  which  may  be 
made  to  charge  all  the  available  assets  of  the  debtor,  and, 
among  the  rest,  his  stock  ;  but  he  has  advanced  nothing 
on  the  stock,  and  has  been  in  no  way  deceived  in  respect 
thereof:  and  the  judgment  debtor,  by  suffering  judgment, 
has  not  used  deception,  nor  been  guilty  of  any  fraud. 
The  reason  therefore,  for  giving  priority  to  a  second 
mortgagee  over  the  first,  wholly  fails  in  respect  of  a 
judf^ment  creditor. 

The  previous  sections  making  other  assets  available 
for  execution,  and  creating  a  charge  thereon,  by  regis- 
tering the  judgment,  are  in  pari  materia,  and  closely 
analogous  to  the  section  in  question ;  no  reason  can  be 
assigned  why  a  chaise,  created  on  stock  by  sect.  14, 
should  be  a  charge  to  a  greater  extent,  or  entitling  to  any 
other  right  under  the  name  of  remedy,  than  the  charge 
on  interests  in  land  created  by  sect.  13.  By  sect.  13  the 
registered  judgment  is  to  entitle  to  the  same  remedies 
as  if  the  debtor,  having  power  to  charge,  had  agreed  to 
charge.  There  the  charge  is  confined  ta  the  power 
which  the  debtor  had,  and  does  not  extend  to  the  possi- 
bility of  interest  which  a  fi-audulent  mortgagor  may  give 
rise  to  by  granting  a  second  mortgage  without  notice  of 
the  first,  in  which  case  no  interest  passes  firom  the 
mortgagor.  The  authorities  support  this  view.  In 
Brearcliff  v.  Dorrington  {b)  Vice  Chancellor  Knight 
Bruce  expresses  an  opinion  that  sect.  13  enables  the 
debtor  to  charge  so  much,  only,  as  he  could  fairly  dispose 

(a)  :j  Rusi.  I.  30,  (6)  4  De  G.  &•  Sm.  122. 
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1854.  of-  Dufuter  v.  Olengall{a)  is  a  decision  accordingly 
Watts  '^J  ^®  Master  of  the  Rolls  in  Ireland.  In  Johnson 
PoETER.  ^'  ^^^idstoorth  (b)  Vice  Chancellor  Lord  Cranworth, 
speaking  of  sect  13,  says,  as  well  since  stat.  1  &  2  Vict. 
c.  110.  as  before,  a  judgment  is  an  equitable  lien  on  what 
could  be  taken  by  elegit;  and  assets  equitably  mortgaged 
could  not  be  taken  by  elegit  In  Hawhins  v.  Gather  - 
cole  (c)  the  intention  of  the  Legislature,  in  1  &  2  Vict, 
c,  110.,  is  said  to  have  been,  to  create  a  charge  in  all 
property  which  by  any  process  of  execution  could  be 
made  available  for  the  judgment  creditor ;  which 
indicates  the  same  limit  In  Wliitworth  v.  Gaugain  (rf) 
the  judgment  creditor  is  held  not  to  have  the  right  of  a 
purchaser  for  value  without  notice  as  against  a  former 
equitable  mortgagee.  In  Fury  v.  Smith  (e),  cited  in 
Sugden  On  Vendors  and  Purchasers^  3d  vol.  p.  362. 
(10th  ed.)  {g\  it  was  held  that  the  judgment  creditor 
could  not  take  a  term,  by  elegit,  against  a  prior  mort- 
gage thereof,  by  an  unregistered  deed,  in  a  registered 
county.  In  Langton  v.  Horton  {h)  the  distinction  is 
taken  that  an  equity,  imperfect  as  between  two  mort- 
gagees, may  be  perfect  as  between  mortgagor  and 
mortgagee;  and,  if  the  judgment  creditor  has  the 
rights  of  the  judgment  debtor,  an  equity  perfect 
against  the  debtor  is  perfect  against  the  judgment 
creditor.  Upon  this  review,  the  arguments  for  the 
negative  appear  to  me  to  preponderate.  And,  upon  the 
words  of  the  statute,  the  authorities,  and  the  reason  for 


(«>  3  IrUh  Chan,  Rep.  47.  (6)  1  Sim,  N,  S   106. 

(e)  1  Sim.  N.  S.  63,  74. 

(d)  I  PhiUips'M  Ch.  R.  728;  3  Hare,  Jit). 

(c)  1  Hud.  vV  Bro,  Iriuh  Reports,  735. 

(g)  P.  978,  1 1th  ed.  (h)  \  Hare,  549. 
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the  law,  I  am  of  opinion,  that  a  judgment  creditor  ^th  1854. 
a  charging  order  on  stock  does  not  become  entitled  to  Watts 
it,  against  a  prior  mortgagee,  although  he  has  given  no  Poetbr. 
notice  of  his  mortgage  to  the  tnistee  of  the  stock.  If 
that  be  so,  the  direction  was  wrong,  and  the  rule  for  a 
new  trial  should  be  absolute. 

Rule  discharged. 


Erie  J. 


The  Queen  against  Saunders.  MH^'^sf""^' 

OIR  F.  Thesiger,  in  last  Term,  obtained  a  rule  calling  The  justices  of 

on  the  prosecutors  to  shew  cause  why  the  orders  or  made*rulM*for 

resolutions  made  by  the  justices  of  the  County  Palatine  JJl^ent?/^* 

of  Lancaster^   at  the    Court  of  annual  Session  of  the  "Pf.nces  »*- 

tending  toe 

peace  on  30th  June  1853,  whereby  it  was  resolved  "that  gaol,  by  which 

'^  •  .       the  gaoler's 

the  sum  of  53/.  7^.  6c?.,  part  of  an  order  of  two  magis-  expenccs  were 
•111  1        11  1   ,  .      .      to  be  certified 

trates,  paid  by  the  county  treasurer,  be  allowed  him  m  by  two  visiting 
his  accounts,"  should  not  be  quashed.  then  paid  by 

the  county 
treasurer. 
It  was  the  custom  to  allow  refreshments  at  the  Sessions,  and  other  meetings  on  county 
business,  held  at  the  Court  House  in  the  gaol,  and  to  charge  them  as  part  of  the  expcnces 
of  the  gaol.  A  public  inquiry,  not  connected  with  county  business,  was  held  at  the  Court 
House.  Refreshments  were  furnished  to  those  who  attended,  including  some  of  the  magis- 
trates and  their  friends  who  took  no  part  in  the  inquiry ;  the  two  visiting  justices  directed 
them  to  be  paid  for  by  the  treasurer ;  which  was  done.  At  the  ensuing  annual  Sessions  ia 
September,  this  payment  was  disallowed  in  the  treasurer's  accounts ;  and  the  accounts,  so 
altered,  were  transmitted  to  the  Home  Office,  under  stat.  15  &  16  Vict.  c.  81.  $.  50. 
Subseouently,  at  an  adjourned  annual  Sessions  in  the  ensuing  year,  this  disallowance  was 
rescinded,  and  the  payment  allowed.  There  was  a  standing  order  at  Sessions  that  notice 
should  be  given  before  any  motion  was  made  for  altering  or  rescinding  any  resolution  of 
the  Court ;  but  no  notice  had  been  given  on  this  occasion. 

The  orders  of  Sessions  having  been  brought  up  by  certiorari,  and  a  rule  granted  to  quash 
so  much  as  allowed  this  payment : 

Held :  that  the  Sessions  had  no  power  to  allow  a  sum  already  disallowed  at  a  former 
Sessions  :  that  the  payment  of  the  expences  of  what  was  not  connected  with  county  business 
was  illegal ;  and  that  the  former  Sessions  were  bound  to  disallow  it :  and  that  the  direction 
of  the  visiting  justices  was  not  a  judicial  order  which  the  treasurer  was  Ixtnnd  to  obey. 
And  the  rule  was  made  absolute  to  quash  so  much  of  the  order  as  was  complained  of. 

Held,  also,  that  it  was  not  necessary  to  include  the  direction  of  the  visiting  justices  in 
the  return  to  the  certiorari. 


V. 

Saunders. 
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1854.  The   order  had  been  brought   up  by  certiorari,   on 

The  Qu^EN  ^^®  aflBdavit  of  W.  A.  F.  Saunders  Esq.,  a  justice  of 
the  County  Palatine,  from  which  the  following  facts 
appeared. 

In  November  1851,  an  inquiry  was  instituted  by  the 
Earl  of  Carlisle,  then  Chancellor  of  the  Duchy  of  Z^n- 
caster,  into  the  conduct  of  William  Ramshay  Esq.,  jndge 
of  the  county  court  of  LancashirehoX^en  Bi  Liverpool  {a). 
The  inquiry  was  conducted  at  Preston  in  Lancashire. 
The  visiting  justices  of  the  House  of  Correction  at 
Preston  made  an  order,  granting  the  use  of  the  Sessions 
Court  House  at  Preston  for  the  purposes  of  the  inquiry. 
By  the  proceedings  great  numbers  of  persons  were 
attracted  to  the  Court,  including  several  justices  of  the 
county,  their  families  and  friends. .  The  inquiry  con- 
tinued several  days :  and,  at  the  instance  of  some  of 
the  justices  who  attended  the  Court,  wine  and  other 
refreshments  were  supplied  to  them  and  their  families, 
and  other  persons  present  The  amount,  which  was 
53i  7^.  6rf.,  was  paid  by  the  county  treasurer  out  of  the 
county  rates,  under  an  order  of  two  visiting  justices  of 
the  House  of  Correction  at  Preston:  and  this  formed 
part  of  an  item  of  287/.  2s,  Sd.,  which  was  charged  by 
the  treasurer,  in  the  Preston  House  of  Correction  ac- 
counts, as  "  Sessions  Expences."  At  a  general  session 
holden  by  adjournment  at  Preston  on  9th  September  1852, 
the  treasurer's  account  being  laid  before  the  justices,  it  was 
resolved :  "  That  the  sum  of  53/.  7*.  6rf.,  part  of  the  sum  of 
2S7L  2s.  Si,  charged  as  Sessions  Expences  in  the  Preston 
House  of  Correction  accounts,  be  disallowed;"  and  **That, 
subject  to  the  disallowance  of  the  said  sum  of  53/.  7*.  6A, 

{a)  Stat  9  &  10  l^ct.  c.  95.  «.  18.     Sec  Ex  parte  Ramshay,    HiUtry 
Vacation,  1852. 
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the   said  accounts  be,  and  they  are   hereby,   allowed        1854. 
accordingly."  TbeQuEEM 

The  sum  so  disallowed  was  the  sum  paid  by  the  saundbrb. 
treasurer  for  refreshments.  An  abstract  of  the  county 
accounts,  so  allowed  with  the  said  exception,  was  after- 
wards transmitted  by  the  clerk  of  the  peace  to  the 
Secretary  of  State  for  the  Home  Department;  and  a 
copy  laid  by  him  before  Parliament  (a).  The  affi- 
davit set  forth  motions  made,  after  due  notice  given, 
at  successive  adjourned  annual  general  meetings  of 
the  Sessions,  down  to  and  including  a  session  holden 
on  6th  April  1853,  for  rescinding  the  disallowance  of 
the  53/.  7s.  6(L ;  none  of  which  was  successful.  By  a 
standing  order  adopted  at  an  adjourned  annual  Session 
holden  on  10th  April  1850,  it  was  provided :  "  That  no 
proceedings  or  resolution  of  the  Court  shall  be  altered 
or  rescinded,  otherwise  than  by  a  motion,  of  which 
previous  notice  shall  be  given  and  inserted  in  the  sum- 
mons sent  to  each  justice  of  the  county.**  In  the  sum- 
mons sent  for  the  annual  Sessions  holden  on  30th  June 
1853,  the  following  notice  of  motion  appeared:  "That 
the  county  treasurer  be  instructed  to  apply,  through  the 
deputy  clerk  of  the  peaces  oflSce,  to  the  Court  of 
Queen*s  Bench,  for  a  mandamus  against  this  Court,  to 
shew  cause  why  it  has  refused  to  pass  his  accounts  for 
the  year  ending  May  1852,  he  having  paid  them 
according  to  the  orders  of  this  Court,  the  same  having 
been  audited  and  found  correct  by  the  auditor  and 
general  finance  committee."  The  motion  was  put  and 
seconded ;  but  an  amendment  was  put,  and  seconded, 

(a)  Sect  15  &  16  Viet.  e.  81.  «.  50. 
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1854.  "That  the  sum  of  53/.  7*.  6</.,  part  of  an  order  of  two 
The  Queen  "magistrates  paid  by  the  county  treasurer,  be  allowed 
«     ^*  him  in  his  accounts."     Tliis  amendment  was  opposed 

by  Mr.  Saunders^  but  was  carried  by  a  majority  of  the 
magistrates  present ;  and  a  resolution  in  those  terms 
was  entered  in  the  book  of  the  Sessions.  At  the 
adjourned  annual  session  holden  on  8th  December  1853, 
Mr.  Saundersy  in  pursuance  of  notice  previously  given, 
moved  that  the  amendment  was  in  violation  of  the 
standing  order,  and  that  the  resolution  entered  was 
void.  The  motion  was  seconded ;  but  the  chairman 
refused  to  put  it.  Mr.  Saunders  further  deposed  that 
he  had  always  opposed  the  allowance  of  the  53/!.  Ts.  6rf. 

The  return  to  the  certiorari  included  the  order  of 
30th  June  1853,  the  accounts  of  the  county  treasurer  as 
far  as  related  to  the  Houses  of  Correction  at  Preston 
and  Kirkdaley  and  the  proceedings  at  the  Sessions 
holden  on  9th  September  1852.  The  order  of  the 
visiting  justices,  of  28th  September  1851,  after  men- 
tioned, was  not  returned. 

C7.  M.  WiUony  the  county  treasurer,  made  aflSdavit  in 
opposition :  in  which  he  deposed  that  there  was  no 
House  of  Correction  for  Lancashire  maintained  out  of 
the  county  rate,  and  that  the  Houses  of  Correction  at 
Preston  and  Kirhdale  were  maintained  out  of  a  distinct 
rate,  levied,  not  on  the  county  at  large,  but  on  five 
hundreds  thereof,  Lonsdale^  Amoundemessy  JSlackbitmy 
Inland  and  fVest  Derby^  and  were  used  as  such  Houses 
of  Correction  for  those  five  hundreds  only.  That  the 
rates  for  maintaining  the  House  of  Correction  at  Preston 
had,  by  ancient  usage,  been  assessed  by  the  justifies,  in 
quarter  sessions,  until  the  establishment  of  a  general 
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annual  session  in  1798  (a),  and,  since  then,  by  such  1854. 
annual  session.  That,  until  1845,  these  rates  were  The  Quben 
payable  to  the  treasurer  of  the  House  of  Correction  at  g^uJ^ERs. 
Preston^  who  was  distinct  from  the  treasurer  of  the 
county.  That,  at  the  annual  January  session,  held  by 
adjournment  on  22d  May  1845,  it  was  resolved  by  the 
justices  that,  on  and  after  24th  June  then  next,  the 
duties,  office!^,  authorities  and  functions  of  all  treasurers 
in  the  county,  except  the  treasurer  for  the  lunatic 
asylums,  be  transferred  to,  vested  in,  and  executed  by, 
the  county  treasurer.  And  that,  after  the  day  last 
mentioned,  the  rates  for  the  maintenance  of  the  House 
of  Correction  at  Preston  were  made  payable  to  the 
county  treasurer.  That  separate  accounts  were  kept  of 
them,  distinct  from  those  of  the  general  county  rates. 
"  That,  for  a  long  series  of  years,  the  Quarter  and 
General  Sessions  of  the  Peace  for  the  county  of  Lan- 
caster have  been  held,  originally  or  by  adjournment,  at 
the  Court  House  in  Preston,  within  and  forming  part  of 
the  House  of  Correction  there  ;  and  the  business  arising 
within  the  several  hundreds  of  Amoundemess,  Blackburn 
and  Leyland  has  usually  been  transacted  at  the  said 
Sessions  holden  at  Preston ;  and  the  expences  attending 
the  holding  of  such  Sessions  have  been  charged  as  part  of 
the  expences  of  maintaining  the  said  House  of  Correction." 
That,  for  a  series  of  years  last,  the  business  at  Preston 
sessions  has  been  heavy ;  and  that  the  Court  of  Sessions, 
in  order  to  expedite  the  business,  generally  sits  until  a 
late  hour  of  the  day.  That,  in  order  to  do  this,  it  is 
found  necessary  to  allow  the  justices,  jurors  and  witnesses 
a  short  time  in  the  middle  of  the  day  to  take  refreshment ; 

(a)  Stat.  38  G,  3.  c.  Iviii.,  local  and  personal,  pvblic.     See  sect.  2,  &g. 
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1854.  and  that,  in  order  to  save  all  unnecessary  delay,  it  has 
The  Queen  ^^^  long  found  more  expedient  and  economical  to 
Saunders.  Provide  such  refreshments  for  the  justices  and  jurors  in 
or  close  to  the  court  house  than  to  leave  thenn  to  seek  it 
for  themselves  in  the  town  at  a  distance;  the  cost 
whereof  has  been  charged  under  head  of  Sessions  Ex- 
pences,  and  has  been  included  in  the  charge  of  main- 
taining the  said  House  of  Correction."  **That  it  has 
been  long  customary,  at  meetings  of  the  justices  on 
magisterial  business  in  the  said  Court,  whenever  the 
said  meetings  lasted  beyond  the  middle  of  the  day,  to 
provide  refreshment  as  lunch  for  the  justices  attending 
the  meetings,"  That  on  7th  Jult/,  1851,  certain  rules 
were  settled  by  the  visiting  justices  of  prisons,  in 
conjunction  with  the  general  finance  committee  and  the 
treasurer  of  the  county,  to  regulate  the  payment  of 
moneys  by  the  treasurer  for  the  services  of  the  gaols  and 
houses  of  correction  at  Preston  and  other  places,  in 
accordance  with  a  resolution  of  the  Court  of  annual 
session  holden  on  27th  June  1850. 

The  affidavit  set  out  these  rules,  of  which  the  3d  and 
6th  were  as  follows : 

"3.  That  estimates  of  the  pay  required  for  the  ser- 
vants of  the  gaols  and  houses  of  correction,  and  for 
contingencies,  be  prepared  monthly  by  the  governors, 
signed  by  them,  certified  by  two  visiting  justices,  or  the 
chairman  of  their  committee,  and  then  transmitted  by 
the  goveniors  to  the  treasurer  of  the  county.  The 
governors  to  obtain  weekly  orders,  signed  by  two  visiting 
justices,  for  the  amounts  (the  last  to  include  extra  days), 
on  the  county  treasurer,  who  shall  make  arrangements 
that  the  same  be  paid  by  the  county  bankers  or  their 
agents  when  presented." 
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"6.  Bills  for  all  articles  and  provisions  furnished  to        i8S4. 
the  gaols  or  houses  of  correction,  and  for  repairs,  altera-    TheQusnT 
tions  and  contracts,  to  be  discharged  within  each  quarter :     8^,„|[l,„g, 
the  quarters  for  this  purpose  to  terminate  on  the  24tb 
day  of  Auffust,  the  24th  day  of  November,  the  24th  day 
of  February^  and  the  24  th  day  of  May.     Separate  orders 
for   each    tradesman   or   contractor    upon    the   county 
treasurer  being  obtained  by  the  governors,  and  handed 
over  to  the  proper  parties,  the  same  to  be  paid  by  the 
bankers  in  like  manner  as  the  orders  for  salaries"  &c. 

To  carry  out  these  rules,  a  form  of  order  was  adopted 
by  the  visiting  justices,  and  agreed  to  be  used  by  them 
when  drawing  upon  the  treasurer.  The  aflSdavit  set  out 
the  form  in  blank.  The  order  of  28th  November  1851, 
hereafter  set  out,  followed  this  form  (a). 

In  1851,  the  Chancellor  of  the  Duchy  of  Lancaster, 
for  the  purpose  of  the  inquiry  before  mentioned,  applied 
to  the  visiting  justices  of  the  House  of  Correction  at 
Preston  for  the  use  of  the  Court  House.  The  said  jus- 
tices, at  a  meeting  holden  on  1st  November  1851,  came 
to  the  following  resolution:  "That  the  use  of  the 
Court  House  be  granted  to  the  Chancellor  of  the 
Duchy,  on  the  5th  instant  and  following  days;  and 
that  the  governor  be  directed  to  make  all  necessary 
arrangements." 

The  treasurer  deposed  that  "  such  resolution,  as  this 
deponent  is  now  informed  and  verily  believes,  was 
intended  and  understood  by  the  oflScers  of  the  said 
House  of  Correction  as  a  direction  to  them  to  make  the 
like  provision  as  was  usual  at  sessions;  and,  accordingly, 
refreshment  was   provided   for  the  Chancellor,  his  as- 

(a)  See  note  (u)  p.  770. 
VOL.  III.  3d  e.  &  b. 
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1854.  sessor  and  secretary,  the  bar,  including  the  county  court 
The  QuEKN  judge  concerned  in  the  inquiry  and  his  counsel,  and  for 
Saunders.  ^^^  magistrates,  by  one  Richard  Brown^  by  direction  of 
the  oflScers  of  the  said  House  of  Correction.  That  the 
expence  of  such  refreshments,  as  this  deponent  is  in- 
formed, but  of  which  at  the  time  he  had  no  knowledge, 
was  inchided  in  the  charge  of  those  provided  at  sessions ; 
and,  at  the  end  of  the  quarter  terminating  in  November^ 
an  order  was  made  out  and  signed  by  two  visiting  jus- 
tices, to  wit  John  Bairstow  and  Richard  Newsharriy  in  the 
usual  form,  and  according  to  the  rules,  in  manner  and 
terms  following ;  that  is  to  say : 

*  Preston  Gaol. 
'County  Palatine ^ 

(l.  8.)  V  No.  [27]. 

of  Lancaster.      ) 

'  To  the  treasurer  of  the  County. 
*You  are  hereby  required  to  pay  to  Mr.  [^Richard 
Brown],  of  [Preston],  the  sum  of  [80/.  19*.  Oe/.],  for 
[magistrates'  luncheons  supplied]  this  establishment,  and 
class  the  expenditure  under  the  head  of  [Sessions  Ex- 
pences]. 

*  Dated  this  [28th]  day  of  [November]  18[51]. 
*£[80.  I9s.0d.] 

[John  Bairstow      "I  \   v*  *f*       T 
RichardNewshamA   f 

*  ('ountersigned  [Richard  Brown]. 

*  N,  B.  The*  above  order  will  be  paid  by  The  Lancaster 
Banking  Company  if  presented  (countersigned  by 
the  party  in  whose  favour  it  is  made)  on  or  before 
the  [29th]  instant'"  (a). 

(a)  'I  his  was  in  the  form  mentioned,  ante,  p.  769.     The  parts  above 
printed  between  brackets  were  inserted  in  the  blanks  in  the  form. 


V. 

Saunof.rs. 
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The  order  for  80/.  Ids.  was  handed  to  Browiiy  and  by  1854. 
him  presented  to  The  Lancaster  Banking  Company  and  The  Queen 
paid  by  them,  without  the  personal  knowledge  or  inter- 
ference of  the  treasurer.  The  payment  was  not  charged 
against  the  county  rate,  nor  otherwise  than  in  the  trea- 
surer's account  presented,  at  the  annual  eession  holden 
1st  July  18.52,  wherein,  under  the  head  of  "  Houses  of 
Correction  at  Preston  and  Kirkdale^  was  the  item  "  Ses- 
sions Expences,  287/.  2*.  3(/.,"  which  included  the  charge 
contained  in  the  order  of  the  visiting  justices;  and  the 
treasurer  credited  himself  with  the  item  as  a  charge  to 
be  paid  out  of  the  rate  levied  upon  the  five  hundreds. 
Neither  the  treasurer  nor  the  bankers  had  any  means  of 
knowing  how  much  of  the  amount  mentioned  in  the 
order  was  for  expences  conDCCted  with  the  (Chancellor's 
Court  or  the  inquiry.  But,  when  the  accounts  came  to 
be  considered  at  an  adjourned  annual  session,  held  on 
9th  of  September  18.32,  a  debate  took  place,  and  inquiry 
was  made  how  much  of  the  charge  arose  from  the  sitting 
of  the  Chancellor  at  Preston :  and,  the  governor  of  the 
prison  having  stated  that  53/.  7^.  6(/.  was  the  amount  so 
arising,  that  sum  was  disallowed.  Up  to  this  time,  the 
treasurer  was  in  utter  ignorance  of  such  item  having 
been  included  in  the  said  order  for  80/.  19s. 

Joseph  Kay  now  shewed  cause.  The  order  of  30th 
June  1853  cannot  be  quashed  on  certiorari.  In  the 
first  place  there  is  no  defect  on  the  face  of  the  order, 
nor  on  the  face  of  the  account  to  which  it  refers.  The 
affidavit  upon  which  the  certiorari  was  obtained  shews, 
indeed,  that  the  sum  of  287/.  2*.  3t/.,  allowed  in  the 
account  as  "  Sessions  Expences,"  includes  the  sum  of 
53/.  Is,  6<f.,  expended  upon  refreshments.  As  a  distinct 
3  D  2 
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1854.        head  of  coanty  expenditure,  the  justices  had  perhaps  no 
The  Queen     power  to  allow  the  last  sum :  but  they  had  power  to 
Saunders      ''^view  the  item  of  "  Sessions  Expences ;"  and  it  is  not 
competent  for  this  Court  to  investigate  the  account,  and 
inquire  whether,  or  in  what  way,  the  sum  of  28721  2*.  3d. 
is  excessive.     The  order  of  the  visiting  justices  is  not 
brought  up;  and,  being  an  order  within  stat.  13  G.  2. 
c,  18.  s.  5.,  and  more  than  six  months  having  elapsed,  it 
could  not  be  brought  up.      [Lord  Campbell  C.  J.     The 
argument  against  you  is  that  the  two  justices  had  no  more 
power  to  include  the  53/.  75. 6(L  in  the  Sessions  expences 
than  they  had  to  include  the  expences  of  a  ball  or  a 
bull-baiting.     Crompton  J.     A  void  order  is  made  by 
the  justices,  and  acted  upon  by  the  treasurer :  the  ob- 
jection is  to  this  being  allowed  in  the  county  accounts : 
why  need  the  void  order  be  brought  up?]      Without 
that,  the  Court   has  no  means  of  seeing  any  want  of 
jurisdiction  on  the  part  of  the  Sessions.     Mr.  Saunders^ 
the  applicant,  is  himself  one  of  the  body  who  has  con- 
sented to  the  authority  of  the  two  justices  to  investigate 
the  account     [Crompton  J.     That  argument,  if  valid, 
would  apply  equally  if  the  original  order  of  allowance 
had  been  brought  up.]     The  original  order  is  not  void: 
it  is  simply  erroneous  by  reason  of  excess.     In  fact  it 
appears  from  the  treasurer's  aflSdavit  that,  when  the  bankers 
paid  the  80/.  195.,  he  did  not  know,  and  had  no  means 
of  knowing,  that  it  included  a  charge  for  refreshments. 
By  stat.  12  G.  2.  c.  29.  s.  7.  the  treasurer  is  to  lay  his 
accounts  before  the  justices  in  Sessions :  and,  by  secL  9, 
the  orders  of  the  justices,   "  made  at  their  respective 
general  or  quarter  Sessions  to  such  treasurer  or  trea- 
surers, shall  be  deemed  and  allowed  as  good  and  suflScieut 
releases,  acquittances,  or  discharges,  in  any  Court  of  law 
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or  equity,  to  all  intents  and  purposes  whatsoever."    The        1854. 
several  divisions  of  the  county,  as  appears  by  the  affi-    The  Queen 
davit  in  answer,  have  adopted  the  rules  under  which     saunders. 
these  accounts  have  been  investigated :  the  payment  is 
in  effect  the  act  of  the  Sessions,  not  of  the  treasurer. 
If  they  had,  under  these  circumstances,  no  power  to 
reopen  the  accounts  after  the  payment,  all  done  after 
the  payment  is  a  nullity ;  and  the  question  must  turn 
on  the  original  order  of  allowance.     That  is  not  before 
the  Court:  and,  if  it  were,  this  Court  could  not  enter 
into  the  question  how  items,  good  on  the  face  of  the 
accounts,  are  in  fact  made  up. 

Sir  F.  Thesiger  and  Cowling^  contra  (a).  It  seems 
scarcely  disputed  that  this  sum  of  53/.  7*.  6rf.  was  ex- 
pended on  purposes  in  no  way  connected  with  county 
matters,  and  ought  not  be  paid  out  of  the  public  stock  of 
the  county :  but  it  is,  in  substance,  contended  that,  though 
the  payment  was  unjustifiable,  this  is  not  the  proper  way 
to  remedy  the  misapplication.  No  suggestion  is  made  as 
to  what  other  course  is  to  be  pursued ;  and  it  appears 
that  the  present  course  is  right.  By  stat.  12  G.  2.  c.  29. 
s.  6.  the  treasurer  of  the  county  is  to  pay  the  money  in 
his  hands  "  as  the  said  justices  at  their  respective  general 
or  quarter  sessions,  or  the  greater  part  of  them  then  and 
there  assembled,  shall  by  their  orders  from  time  to  time 
direct  and  appoint,  for  the  uses  and  purposes  of  the  said 
recited  Acts,  and  for  any  other  uses  and  purposes  to 

(a)  The  argument  in  support  of  the  rule  was  heard,  and  the  judgments 
delivered,  on  3d  June :  the  Judges  who  sat  on  Afay  3l8t  were  Lord  CampUtl 
C.  J.,  Erie  and  Crowpttm  Js, ;  on  June  3d  Erie  and  Crompton  Js.  only, 
Lord  Campbell  C.  J.  being  on  that  day  in  the  Court  of  Criminal  Appeal. 


Sa''ni)i:u8. 
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1854.  which  the  public  stock  of  any  county,"  &c.,  "  is  or  shall 
The  Qi^EKN  ^^  applicable  by  law."  So  that  the  orders  must  be  made 
in  general  or  quarter  sessions,  and  must  be  for  l^al 
purposes.  What  is  called  the  order  of  the  two  visiting 
justices  was  neither  one  nor  the  other.  It  was  by  two 
justices,  and  was  for  "  majj^istratcs'  luncheons.''  [JErle  J. 
Do  you  wish  to  call  in  question  the  legality  of  allowing 
out  of  the  county  rate  such  refreshments  as  are  fairly 
incident  to  the  transaction  of  county  business,  or  the 
validity  of  the  system  by  which  in  this  large  county  the 
Sessions  delegate  to  a  small  number  of  visiting  justices 
the  superintendence  of  the  gaol  accounts  ?  Both  are  so 
evidently  practically  beneficial  that  I  should  think  your 
clients  would  not  wish  to  disturb  the  practice.]  Certainly 
not:  the  expences  of  refreshments  incident  to  county 
business  are  not  objectionable;  but  they  must  not  be  made 
the  means  of  covering  olyectionable  expences.  The 
system  by  which  the  visiting  justices  are  appointed  is 
legal  as  well  as  convenient ;  but  it  has  been  misunderstood, 
and  not  rightly  acted  upon.  The  orders  which  are  to 
justify  the  treasurer  must  be  made  by  the  Sessions  (a). 
If  the  Sessions  themselves  make  an  onler  for  an  illegal 
purpose,  it  is  no  justification  to  the  treasurer;  Rex  v. 
Williams  (b) :  but  in  the  present  case  the  first  order, 
made  by  the  Sessions,  was  on  9th  Sqptember^  1852,  when 
an  order  was  made,  and  properly  made,  disallowing  this 
expence ;  the  accounts  were  then  audited,  and  trans- 
mitted to  the  Home  Office,  imder  stat.  15  &  16  VicL 
c,  81.  5.  50.  After  that,  the  Sessions  had  no  further 
jurisdiction:  and  the  order  now  complained   of,   made 

(«)  Sec  Stat.  16  &  16  Vict.  r.  81.  «.  48. 
{h)  -3  D.  A-  Aid.  *21.'). 
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oil  30th  Juney  1853,   was  wholly  without  jurisdiction,         18.54. 
even  if  due  notice  had  been  given  of  the  motion.     It  is     The  Queen 
argued,  however,  that  the  payment  took  place  under     Saundebs. 
the  order  of  the  two  visiting  justices  made  on  28th 
NovembeTy  1851,  and  that  such  order  should  have  been 
brought    up    on     the    certiorari     within    six    months, 
according  to  stat  13  6.  2.  c.  18.  s,  5.     But  the  Sessions 
had  no  authority  to  delegate  their  power  to  any  two 
justices;  nor  did  they  profess  to  do  so.     The  treasurer 
is  responsible  for  the  money  in  his  hands;  if  he  pays  it 
for  a  proper  purpose,  he  is  nearly  sure  that  the  justices 
at  sessions  will  allow  his  accounts ;  but  he  is  bound  to 
see  at  his  peril  that  the  purposes  are  proper.     Then  the 
Sessions  here  directed  that  two  of  their  body  should 
superintend  the  gaol,  and  from  time  to  time  certify  that 
the   expences   are   proper.     Their   certificates   are   not 
orders,    which    the    treasurer   is    bound    to    obey,   but 
vouchers,  which,  when  produced   at   the  audit  of  his 
accounts,  will  satisfy  the  Sessions :  and  this  scheme  is 
both  legal  and  convenient.     But  a  mistake  has  been 
made  in  carrying  out  the  system ;  for  the  form  adopted, 
instead  of  being,  as  it  ought  to  have  been,  a  certificate 
to  the  treasurer,  on  which  he  was,  subject  to  his  legal 
responsibility,  to  pay,  is  in  the  nature  of  a  cheque  upon 
the  bankers,  to  be  paid  out  of  the  county  fund.     That 
is  both  illegal  and  improper;    and,  but   for  that,  the 
difficulty  would  not  have  arisen.     Had  the  visiting  jus- 
tices sent  a  certificate  that  these  expences  were  incurred 
as  incidental  to  the  inquiry  into  the  conduct  of  the 
county  court  judge,  the  treasurer  would  at  once  have 
seen  that  the  visiting  justices  were  exceeding  the  authority 
delegated  to  them,  which  was  only  as  to  the  House  of 
Correction.     But,  even  if  the  Sessions  themselves  had 
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1854.        made  an  order  to  pay  such  expences,  the  treasurer 
The  Queen    bound  to  disobey  it ;  Rex  v.  Williams  {a). 


V. 

Saunders. 


Erle  J.  The  rule  must  be  absolute  to  quash  so  much 
of  the  orders  of  Sessions  as  is  complained  of. 

I  will  first  suppose  that  a  direct  application  had  been 
made  to  the  Sessions,  asking  them  to  order  the  payment 
of  these  expences,  and  that  the  Sessions  had  made  an 
order  on  the  treasurer  to  pay  them.  Now,  as  I  under- 
stand Rex  V.  WiUiams  (a),  an  order  to  pay  money  fcwr 
matters  not  connected  with  the  county  is  one  which, 
when  the  want  of  connection  is  apparent  on  the  face  of 
the  order,  ought  not  to  be  obeyed  by  the  treasurer;  and 
the  payment  ought  not,  if  made,  to  be  allowed.  In  the 
present  case  it  is  not  argued  that  these  expences  are 
such  as  ought  to  be  paid  out  of  the  county  rate ;  but 
reliance  is  placed  on  the  order  of  the  two  visiting  justices, 
which,  it  is  said,  was  a  judicial  order,  binding  on  the 
treasurer,  and  on  the  Sessions.  It  appears  that  in  this 
county  an  arrangement  has  been  made,  by  the  Sessions, 
for  regulating  the  payment  of  moneys  by  the  treasurer 
for  the  service  of  the  gaols ;  under  which  the  expences 
of  the  gaols  are  to  be,  from  time  to  time,  certified  by  two 
visiting  justices,  and  then  to  be  paid  by  the  treasurer. 
Now,  even  if  the  effect  of  this  arrangement  was  to  give 
to  the  two  visiting  justices  all  the  power  to  decide  on  the 
allowance  of  expences,  which  the  Sessions  themselves 
had,  and  assuming  that  such  a  delegation  was  legal,  it  is 
still  manifest  that  the  Sessions  could  not  give  the  visiting 
justices  a  greater  power  than  they  could  have  themselves 
exercised,  if  they  had  themselves  made  an  order,  as  was 

(a)  3  i? ^  Aid.  215. 
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supposed  by  me  in  the  beginning  of  my  judgment  I  1854. 
think,  however,  that  it  was  not  intended  to  invest  the  The  Queen 
two  visiting  justices  with  authority  to  allow  any  items.  Saundebs. 
They  were  deputed,  in  a  manner,  to  advise  the  treasurer 
as  to  what  payments  he  should  make ;  and  in  all  proba- 
bility payments  which  they  directed  would  be  sanctioned 
by  the  Sessions.  But,  if  they  should  direct  an  illegal 
payment,  and  that  fact  is  brought  to  the  notice  of  the 
Sessions  when  auditing  the  accounts,  the  Sessions  arc 
bound,  notwithstanding  the  direction  of  the  visiting 
justices,  to  disallow  the  payment.  I  have  hitherto  pro- 
ceeded on  the  supposition  that  the  Sessions  had  allowed 
this  payment.  But,  in  fact,  they  disallowed  it;  and  the 
year's  account,  with  this  item  disallowed,  became  as  it 
were  a  record  under  stat.  15  &  16  VicL  c.  81.  s.  50. ;  so 
that  it  is  diflBcult  to  see  how  any  subsequent  Sessions 
could  open  up  what  had  become  res  judicata.  Still 
more  difficult  is  it,  in  my  mind,  to  see  how  that  could 
be  done  by  a  Sessions  which  took  upon  itself  to  dispense 
with  that  very  salutary  standing  order  requiring  notice 
to  be  given.  That,  if  there  were  no  other  objection  to 
this  order,  would  make  it  at  least  doubtful  whether  the 
order  should  not  be  quashed ;  because  the  Sessions  were 
not  properly  constituted  to  entertain  the  question. 

Crompton  J.  I  agree  that  the  order  must  be  quashed 
for  two  reasons. 

First:  I  think  that  the  Sessions,  in  1853,  had  no 
power  to  interfere  with  what  the  former  Sessions,  in 
1852,  had  done  by  disallowing  (and  in  this  case,  as  it 
happens,  properly  disallowing)  a  payment.  It  would 
be  a  very  dangerous  practice  if  such  a  thing  were 
suffered.     Items  which  ought  to  have  been  borne  by 
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1854.  the  rate-payers  in  one  year  might  be  thrown  on  die 
The  Queen  rate-payers  in  another.  That  is  a  sufficient  ground  fur 
Saunders,  making  this  rule  absolute.  But  I  should  have  come  to 
the  same  conclusion  if  the  first  Sessions,  when  passing 
the  treasurer's  accounts,  had  allowed,  instead  of  dis- 
allowing, this  item.  Passing  accounts  is  a  judicial  act; 
those  who  do  so  ought  to  examine,  and  allow  or  disallow 
according  to  law :  and,  this  being  a  judicial  act,  and  the 
certiorari  not  being  taken  away,  we  are  bound,  if  it 
appears  that  an  illegal  item  has  been  passed,  to  grant  a 
certiorari  and  to  quash  the  illegal  allowance.  It  is  said 
that  the  order  of  the  two  visiting  justices  ought  to  faa?e 
been  brought  up  by  certiorari.  I  am  unable  to  see  any 
ground  for  that  The  order  of  the  two  visiting  justices 
could  not  take  away  the  discretion  of  those  who  are  to 
pass  the  treasurer's  accounts ;  and  the  rate-payers  there- 
fore were  not  affected  by  it.  The  grievance  to  the  rate 
payers  was  not  the  making  of  that  order  by  the  visiting 
justices,  but  the  order  of  Sessions  by  which  the  sum 
passed  into  the  accounts,  and  so  became  one  of  the 
items  which  the  county  is  rated  to  pay.  But,  in  effect, 
that  which  is  called  an  order  of  the  two  justices  was  not 
an  order  on  the  treasurer,  but  a  voucher  to  him. 

I  am  therefore  of  opinion  that  the  rule  should  be 
absolute ;  because  the  Sessions  had  no  power  to  interfere 
with  the  disallowance  by  the  former  Sessions,  and  because 
that  disallowance  by  the  former  Sessions  was  right. 

Ride  absolute. 
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1851. 


The  Queen  aqainst  Abney  and  another.         Wednesday, 

^  May  31st. 

ri    G.  MEREfVETHER,  in   Easter  Term,  1853,  Q«*<irre,Whc- 

obtained  a  rule  calling  on  William  frootfon  Abney  stats.  58  G.  3. 

and  The  Reverend  John  Manuel  Echalaz,  two  justices  ^'.  134%  rate 

of  Leicestershire,  and  on  William  Stinson,  to  shew  cause  fo*r"the  p^urpos© 

why  the  said  two  iustices  should  not  issue  a  warrant  for  of  providing 

•^  ''  additional 

distress  and  sale  of  the  goods  and  chattels  of  the  said  burying 

ground  ? 

W.  Stinson  to  levy  the  sum  of  14*.  9^.,  assessed  upon      If  it  can, 

,  still  a  single 

him  by  a  cnurch-rate  granted  for  the  parish  of  Whiiwick  rate,  laid  for 
in  the  said  county,  on  17th  December  last,  and  the  sum  thorizedby" 
of  \0s,  for  costs,  adjudged  by  an  order  of  the  said  two  lis^for  pur-" 
justices,  made  12th  March  last,  to  be  paid  by  the  said  ^Xroh^^te^ 

W.  Stinson  to  William  Bonnett  as  one  of  the  church-  can  be  laid  only 

at  eomnion  law, 
wardens  of  the  said  parish.  is  bad. 

rr»i  I       t       •  <»  •  Therefore, 

The   rule   having    come   on   for    argument,    it    was  where  a  rate 
ordered,  by  consent,  that  the  rule  should  be  enlarged,  the  formalities 
and  that,  in  the  mean   time,  a  special  case  should  be  ratT^underThe 
stated  for  the  opinion  of  this  Court,  aa  to  the  vaHdity  of  anTtowards^"^ 
the  rate,  upon  objections  taken  before  the  said  justices :  P'o^'^^ing    , 

^  >>  -f  necessary  ad- 

the   churchwardens  of  the  said  parish,  and   the   said  ditional  burial 

ground  "  for  a 

William  Stinson,  to  be  the  parties  to  the  case.  parish.  "  and 

.1  /.  11  ^o**  ^^^  ^^ 

The  case  was,  in  substance,  as  follows.  wards  spout- 

Upon  17th  December  1852,  a  vestry  meeting  for  the  andthemagis- 
parish  of  Whitwick  was  held  in  the  accustomed  place,  ^^  issueVdig- 
in  pursuance  of  the  following  notice.  fornon!^ay"* 

"  This  is  to  give  notice :  that  a  vestry  meeting  of  the  "*^"^»  ^^"     , 
ratepayers   of   the    three    townships   of   the    parish    of  ^^  ^^^^^  ^^^ 

magistrates  to 

Whitwick  will  be  lield  at  the  Infant  School  Room  on  i^^sue  the  war- 
rant. 
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1854.        Friday  the  17th  day  of  December  instant,  at  2  o'clock 

The  QoEEN    ^'^  ^^®  afternoon,  to  determine  the  best  mode  of  pro- 

Abney        viding  additional  burial  ground  for  the  said  parish,  and 

to  make  a  church-rate  for  that  purpose ;  and  also  for  the 

draining  of  Saint  Georges  Chapel  Yard,  and  for  spouting 

Saint  Georges  Chapel,  Whitwick,     December  11th,  1852. 

"  Signed,  William  Bonnetty  Churchwarden. 

Francis  Merewethery  Vicar.'' 

The  above  notice  was  published,  as  directed  by  the 
Act,  upon  the  door  of  the  parish  church,  but  was  so  for 
one  Sunday  only. 

At  this  meeting,  a  rate  was  granted  by  a  majority  of 
the  rated  inhabitants  present. 

The  rate  so  made  was  laid  as  follows.  "  We,  the 
churchwardens  and  other  parishioners  of  the  parish  of 
Whitwicky  in  the  county  of  Leicester y  whose  names  are 
hereafter  subscribed,  in  pursuance  of  a  resolution  passed 
at  the  vestry  meeting  duly  holden  the  17  th  day  of 
Decembery  1852,  for  granting  a  rale  of  4^^.  in  the 
pound  for  and  towards  providing  necessary  additional 
burial  ground  for  the  said  parish,  and  for  and  towards 
the  draining  of  SaivU  Georges  (Chapel  Yard,  and  for  and 
towards  spouting  Saint  George' sCh^^cX  in  the  said  parish, 
rate  and  tax  all  and  every  the  inhabitants  and  parishioners, 
and  other  ratepayers  of  the  parish  aforesaid,  hereunder 
mentioned,  to  the  said  rate  in  the  sums  hereafter  men- 
tioned. Signed"  by  one  churchwarden,  the  vicar  (who 
was  chairman),  a  curate,  two  overseers,  and  another. 

The  rate  was  duly  allowed,  and  was,  during  the 
month  of  February,  demanded  of  William  Stinson  ;  and, 
in  consequence  of  his  refusal,  a  summons  was  applied 
for  and  obtained,  which  came  on  for  hearing  before  two 
justices  at  Ashby  de  la  Zouch,  March  12th,  1853. 
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Stimoriy  with  his  attorney,  attended.  1854. 

The  magistrates  decided  against  Stinson,  and  ordered    xheQuBKN 
him  to  pay  the  rate.     They,  however,  declined  to  issue       abney 
a  distress  warrant:   and  the  above  rule  was  therefore 
obtained  in  this  Court;   when  the  Court  ordered  this 
case  to  be  stated,  to  try  the  validity  of  the  rate. 

The  two  Church  Building  Acts  referred  to  are 
58  G.  3.  c.  45.  88.  59.,  60.,  59  G.  3.  c.  134.  8.  24. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  rate  is  good  as  against  the  objections  stated  above  (a). 
If  the  Court  shall  be  of  opinion  in  the  affirmative,  then  . 
it  is  agreed  that  the  rule  shall  be  made  absolute,  the  rate 
paid,  and  all  proceedings  stayed.  But,  if  the  Court 
shall  be  of  opinion  in  the  negative,  then  it  is  agreed 
that  the  rule  shall  be  discharged. 

C  G.  Merewetlier,  in  support  of  the  application. 
Three  objections  are  made  to  the  rate :  first,  that,  under 
stats.  58  G.  3.  c.  45.,  59  G.  3.  c.  134.,  there  is  no  power 
to  lay  a  rate  for  the  purpose  of  enlarging  the  burial 
ground ;  secondly,  that,  if  there  be  such  power,  notice 
should  have  been  given  on  two  Sunday8.  Thirdly, 
that  a  rate  for  such  purpose,  if  authorized  by  statute, 
cannot  be  joined  with  a  church-rate.  (The  Court 
having  pronounced  no  opinion  on  the  first  {b)  and 
second  (c)  objections,  the  argument  as  to  them  is 
omitted.)  As  to  the  third  objection,  if  the  vestry  have 
power  to  lay  a  rate  for  each  purpose,  why  should  they 
not  lay  it  for  the  two  jointly  ?  Sect.  25  of  stat.  59  G.  3. 
c,  134.,  under  which,  if  at  all,  the  rate  for  enlarging 

(a)  Tbc  case  contained  no  statement  of  objections  except  as  in  the  text. 
(6)  As  to  this,  reference  was  made  to  stat.  58  G,  3.  c.  45.  $».  69.,  60.,  61. 
and  stat.  59  G.  3.  c.  134.  m.  24.,  *25. 

(c)  Reference  was  made  to  tUt.  59  G,  3.  c.  134.  «.  25. 
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1854.        the  burial  ground  is  to  be  levied,  enacts  that  "  every 
The  Queen    ^^^^  ^^^^  ^^^'  ^^  made,  raised,  levied,  collected,  received 

.  ^'  and  accounted  for  in  like  manner,  and  with  all   such 

Abney.  ' 

powers,  authorities,  provisoes  and  regulations,  and  under 
and  subject  to  such  penalties  and  forfeitures,  as  are  in 
law  applicable  to  the  making,  raising,  levying  and  col- 
lecting any  church-rate  in  any  parish." 

Bovill,  contra.  (The  argument  as  to  the  first  and 
second  objection  is  omitted.)  Regina  v.  Byrom  (a)  is 
a  decisive  authority  in  favour  of  the  third  objection. 
[Lord  Campbell  C.  J.  The  objection,  which  there 
appeared  on  the  face  of  the  rate,  was  not  like  this.] 

C  G.  Meretoethery  in  reply.  If  there  be  any 
deficiency,  for  the  supply  of  which  a  rate  may  be  made, 
that  authorizes  a  general  rate.  [Crompton  J.  The 
determination,  as  to  diflFerent  items,  might  be  different : 
and  the  preliminary  steps  vary,  in  time  and  other  par- 
ticulars.] Here  nothing  appears  which  is  the  subject  of 
a  common  law  church-rate  except  the  spouting  Saint 
Georgis  Chapel.  [Lord  Campbell  C.  J.  That  item 
may  be  larger  or  smaller :  but  it  cannot  be  supplied  from 
the  same  fund  as  the  providing  of  an  additional  burial 
ground.]     The  whole  is  the  subject  of  church-rate. 

Lord  C^AMPBELL  C.  J.  I  should  be  sorry  to  decide 
this  case  on  the  first  objection.  At  present,  indeed^  I 
see  no  suflBcient  authority  for  laying  a  rate  for  the 
purpose  of  enlarging  the  burial  ground :  but  it  is  not 
impossible  that  some  authority  might  be  found  in  one  of 
the  two  Acts.     But,  as  to  the  third  objection,  I  have  no 

(a)   12  g.  B,  321. 
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doubt.     The  rate  for  the  purpose  of  spouting  the  chapel        1854. 
is  a  church-rate,  authorized  by  common  law.     But  the    The  Queen 
common  law  gives  no  power  to  rate  for  the  purpose  of       abney. 
enlarging  the  burial  ground.      It  is  very  proper  that 
there  should,  in  a  Christian  country,  be  some  power  of 
providing  additional  means  of  sepulture  as  population 
increases:  but  for  that  a  statute  is  requisite.     Now  here 
the  statutes   prescribe   peculiar  modes  of  making  the 
rates  which  they  authorize ;  there  are  regulations  as  to 
dissents,  consents,  and  so  on,  of  which  none  apply  to 
the  common  law  church-rates.     It  cannot  therefore  be 
lawful  to  lay  on  one  rate  for  both  purposes :  and,  this 
rate  being  thus  bad,  we  cannot  call  on  the  magistrates 
to  enforce  it. 

Erle  J.  For  the  purpose  of  the  third  objection,  it  is 
to  be  assumed  that  the  statutes  give  power  to  lay  a  rate 
for  the  purpose  of  providing  additional  burying  ground. 
But  then  this  is  a  rate  which  has  incidents  different  to 
those  of  a  common  law  church-rate :  and,  that  being  so, 
the  two  must  not  be  blended.  Whether  the  words 
"enlarging  or  otherwise  extending  the  accommodation  in 
the  then  existing  churches  or  chapels"  (a)  comprehend 
the  making  additions  to  the  burial  ground  is  a  matter 
well  worth  further  inquiry.  I  find  that  2  stat.  35  Ed.  1. 
recites  that  "  a  church-yard  that  is  dedicated  is  the  soil 
of  a  church.*' 

Crompton  J.  I  do  not  see  how  there  can  be  one 
good  rate  for  common  law  purposes  and  also  for  those 
of  the  Acts :  the  machinery  is  altogether  different ;  a 
rate  for  one  would  become  valid  long  before  a  rate  for 

(a)  Stat.  58  G.  3.  c.  45.  s.  59.     Sec  also  stat.  59  G.  3.  c.  134.  ».  25. 
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1854.  ^^^  other.  I  do  not  see  how  the  parishioners  can  give 
their  assents  or  dissents  under  the  common  process  for 
laying  a  church  rate. 


The  Queen 

▼. 

Abney. 


(No  fourth  Judge  was  present) 

Rule  discharged. 


Wednesday,      Thc  QuEEN  agaiTist  The  Derbyshire,  Stafford- 

May  31st.  •  T^     •! 

SHIRE  and  vV  orcestershire  Junction  Kail  way. 


Under  8<>ct.  36 
of  The  Com- 


■jl/TANDAMUS  to  The  Derbyshire,  Staffordshire  and 
panics  Clauses  Worcestershire  Junction   Railway  Company.      The 

Act,  1845  writ  recited  that,  by  The  Derbyshire,  Staffordshire  and 
c.  16), a  party  Worcestershire  Junction  Railway  Act,  1847(a),  the  Com- 
covered^imiff.  P^'^J  wcrc  incorporated  by  the  name  before  mentioned^ 
ment  against      j^j^j  ^^pj-g  authorized  to  Construct  the  railway  and  works 

a  company  *' 

is  not  pre.  therein  mentioned:  and,  by  the  said  Act,  it  was, 
eluded  from  .  ,  •— , 

issuing  exe-       amongst  Other   things,   enacted,   that   The   Companies 

cution  against 

the  share-  Clauses  Consolidation  Act,  1845,  and  certain  other  Acts 

have  not  paid  of  Parliament  should  be  incorporated  with,  and  form 

sfarosAhough  P^^^  ^^^  ^'^^  ^^^  mentioned  Act.     That,  in  pursuance  of 

com*  n^^have  ^^^  powers  given  by  the  first  mentioned  Act,  and  the 

been  delivered  g^Jd  Acts   incorporated   therewith,   the    Company   had 

the  proceeds      taken  divers  proceedings  in  and  towards  the  execution 

of  the  lands  be  ^  ^ 

insufficient  to    of  the  objects  and  purposes  in  the  said  Acts  mentioned, 

satisfy  the 

debt. 

Therefore,  in  such  a  case,  a  mandamus  issued  commanding  the  Company  to  ^vc  the 
creditor  inspection  of  the  register  of  shareholders. 

(a)  Stat.  10  &  1 1  Vict.  c.  ex.,  local  and  personal,  public :  **  To  authorite 
the  construction  of  a  railway  from  Cannock  in  the  county  of  Stafford  to 
Uttoxtter  in  the  same  county,  to  join  The  North  Staffordshire  Bailway 
Potteriet  Line,  by  a  company  to  be  called  The  Derbyshire,  SiaffbrdsJkire 
and  WoretMterthire  Junction  Railway  Company*  (sic). 
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and  had  raised  divers  sums  of  money  by  calls  on  the  1854. 
several  persons  being  shareholders  in  the  Company,  and  The  Qiekn 
had  kept,  and  had  now,  in  their  custody,  possession  or  dkrbyshire, 
controul,  a  book  called  The  Register  of  Shareholders,  ^""^  ^"^^»^ 
containing  the  names  of  the  several  corporations  and  the 
names  and  addresses  of  the  several  persons  entitled  to 
shares  in  the  said  Company,  and  the  amounts  of  the 
subscriptions  paid  upon  such  shares,  and  certain  other 
particulars  required  to  be  entered  therein  by  The  Com- 
panies Clauses  Consolidation  Act,  1845.  That  the 
Company,  since  the  period  of  their  incorporation,  had 
incurred  divers  debts  to  divers  persons,  and,  in  parti- 
cular, a  certain  debt  to  one  John  Addisony  for  (to  wit) 
1572/.;  for  which  debt  an  action  was  heretofore,  to  wit 
on  13th  December  1852,  brought  by  J.  Addison  against 
the  Company  in  the  Court  of  Exchequer;  and  in 
which  action,  afterwards,  to  wit  on  22d  June  last,  judges, 
ment  was  recovered  and  signed  by  J.  Addison  against 
the  Company  for  the  said  sum  of  1572/.  That  a  large 
&c.,  to  wit  800/.,  was  now  due  and  payable  under  the 
said  judgment:  and  J.  Addison  was  and  is  entitled  to 
levy  the  same  by  execution  under  the  said  judgment. 
That  J.  Addison  had  endeavoured  to  levy  the  said  sum 
of  800/.  against  the  property  and  eSects  of  the  Company, 
and,  for  that  purpose,  had  issued  certain  writs  of  execu- 
tion out  of  the  Court  of  Exchequer,  to  wit  a  writ  of 
fieri  facias,  and  also  a  certain  writ  of  elegit,  against  the 
Company,  and  had  endeavoured  to  levy  the  last  men- 
tioned sum  on  the  said  respective  writs,  but  had  wholly 
failed  therein  ;  and  there  hath  not  been,  and  cannot  be, 
found  suflScient  property  and  eflFccts  of  the  Company 
whereon  to  levy  such  execution ;  and  the  said  800/. 
still  remains  wholly  unpaid  and  unsatisfied.     That  J. 

VOL.   III.  3    £  E.    &   B. 
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1854.  Addison^  not  being  able  to  levy  any  such  execution 
The  Queen  against  the  property  and  effects  of  the  Company,  had 
Derbyshire,  ^^^^  and  was  desirous  of  issuing  execution  against  the 
&c.  Railway,  shareholders  of  the  Company,  to  the  extent  of  their 
shares  respectively  in  the  capital  of  the  Company  not 
paid  up,  and  of  obtaining  an  order  of  the  Court  of 
Exchequer  for  that  purpa<^,  pursuant  to  the  provisioDS 
of  the  said  last  mentioned  statute  in  that  behalf.  That 
J.  Addison^  for  the  purpose  of  obtaining  such  order  and 
issuing  such  execution  as  last  aforesaid,  had  been  and 
was  desirous  of  inspecting  the  said  Register  of  Share- 
holders in  the  Company,  for  the  purpose  of  ascertaining 
the  names  of  such  shareholders,  and  the  amount  of 
capital  remaining  to  be  paid  upon  their  respective  shares. 
That  the  Company  had  been  duly  required,  by  and  on 
behalf  of  •/•  Addison,  to  produce  the  Register  to  him,  in 
.order  that  he  might  inspect  the  same  for  the  purpose 
aforesaid ;  but  the  Company  had  neglected  and  refused, 
and  did  still  neglect  and  refuse,  to  produce  the  same  to 
him.  The  writ  then  commanded  the  Company  to  pro- 
duce to  J.  Addison  the  Register,  and  allow  him  to  inspect 
the  same  for  the  purpose  &c ;  or  to  shew  cause  &c. 

Return.  "We,  The  Derbyshire^  Staffordshire  and 
Worcestershire  Junction  Railway,  do  most  humbly  certify" 
&c.,  "that,  by  the  first  statute  within  mentioned,  we 
were  and  now  are  incorporated  by  the  name  of  The 
Derbyshire,  Staffordshire  and  Worcestershire  Junctkm 
Railway  (a),  and  not  by  the  name  of  7%^  Derbyshire, 
Staffordshire  and  Worcestershire  Junction  Railway  Cant' 
pany,  or  any  other  name  whatsoever  than  the  said  name 
of    The  Derbyshire,    Staffordshire    and    Worcestershire 

(a)  Sut  10  &  11  Viet,  c.  ex.  ».  4. 
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Junction  Railway,  And  we.  The  Derbyshire^  Stafford^  1854. 
shire  and  Worcestershire  Junction  Railway^  do  further  xhe  Queen 
most  humbly  certify  and  return"  that  the  writ  of  elegit  dprbyshirf, 
mentioned  was  a  writ  of  elegit  issued  by  J.  Addison  ^^  Railway, 
upon  the  judgment  recovered  by  him  as  mentioned,  and 
was  directed  to  the  sheriff  of  Staffordshire :  and  that, 
under  and  by  virtue  of  the  said  writ,  the  sheriff,  before 
the  issuing  of  the  within  writ,  to  wit  on  7th  January 
1854,  duly  and  according  to  law  caused  to  be  delivered 
to  J.  Addison^  at  a  reasonable  price  and  extent  in  that 
behalf,  divers,  to  wit  five,  closes,  pieces  or  parcels  of 
land  situate  and  being  in  the  parish  of  Cannock  in  the 
said  county,  and  of  and  in  which  defendants  were 
seized  in  their  demesne  as  of  fee  at  the  time  of  entering 
up  the  said  judgment,  to  hold  to  him  and  his  assigns 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  until  the  sum  of  money  and  interest  in 
the  writ  of  elegit  mentioned  should  be  thereof  levied,  as 
by  the  last  mentioned  writ  the  sheriff  was  commanded. 
And  that  the  sheriff,  before  the  issuing  of  the  within 
writ,  to  wit  on  the  day  and  year  last  aforesaid,  duly 
returned  the  writ  of  elegit;  as  by  the  said  last  men- 
tioned writ  &c.  will  more  fully  and  at  large  appear. 
^'  That  the  said  execution,  so  levied  as  aforesaid,  has  not 
been  in  any  way  reversed,  annulled  or  vacated,  but  still 
remains  in  full  force  and  virtue :  and  that  J.  Addison 
has  not  been  evicted  from  the  said  closes,  pieces  or 
parcels  of  land  so  delivered  to  him  as  aforesaid :  and 
therefore  we  humbly  submit  to  our  Sovereign  Lady  the 
Queen  that,  for  the  causes  aforesaid,  we  ought  not  to 
be  required  to  produce  to  the  said  J.  Addison  the  said 
Register  of  Shareholders,  and  allow  him  to  inspect  the 
same,  as  by  the  within  writ  we  are  commanded." 

3  E  2 
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]P54,  Plea,  by  J.  Addison.     That   ihc   several    closes    and 

The  QiTKFN     P'^ces  or  parcels  of  land  in  the  return  mentioned,  and 

^     ^-  therein  alleged  to  have  been  caused  to  be  delivered  to 

Derbysiiikf,  '^ 

&c.  Railway.  J,  Addison,  by  the  sheriff  of  Staffordshire,  were,  at  the 
time  of  the  alleged  delivery  to  the  said  J.  Addison,  found 
by  the  sheriff  to  be,  and  in  fact  were,  of  the  yearly  value 
of  10.9.  in  the  whole,  and  no  more,  as  by  the  return  of  the 
sheriff  to  the  writ  of  elegit  will  more  fully  appear. 
That  the  yearly  interest  alone  upon  the  said  judgment 
debt  of  J.  Addison,  and  which  the  sheriff  was  com- 
manded to  levy  by  the  said  writ  of  elegit,  was  of  fiur 
greater  amount  than  the  entire  yearly  value  of  the  said 
closes  and  pieces  or  parcels  of  land.  That,  by  reason  of 
such  insufficiency  of  value  of  the  said  closes  and  pieces 
and  parcels  of  land,  it  became  and  was  impossible  for 
him  to  levy  his  said  execution,  and  obtain  satisfaction  of 
the  said  sum  of  money  and  interest  in  the  writ  of  elegit 
mentioned  from  and  out  of  the  lands  of  the  Company. 
And  J.  Addison,  in  consequence  thereof,  did  not  enter 
into  or  take  the  actual  possession  of  the  said  closes  and 
pieces  or  parcels  of  land,  or  any  of  them,  or  any  part 
thereof;  nor  did  he  bring  any  action  of  ejectment  for 
the  recovery  of  the  actual  possession  thereof,  or  of  any 
part  thereof:  but  he  hath  wholly  declined  and  refused 
80  to  do.  Verification. 
Demurrer.     Joinder. 

Hvgh  Hill,  for  the  defendants.  The  misnomer  makes 
the  writ  bad  ;  Rex  v.  The  Mayor,  Sfc.  of  Rippon  (a). 
\^G.  Hayes,  for  the  Crown,  prayed  that  the  writ  might 
be   amended,  by  the   omission  of  the  word   Company. 

(a)  2  SiilM.  433. 
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The  Cbttr^  ordered  the  amendment  to  be  made.]     The        1854. 

other  question   arises   under   The  Companies  Clauses    The  Qulen 

Consolidation  Act,  1845  (8  &  9  Vict,  c,  16.).     By  sect.    o^„byshirk. 

36,  «  If  any  execution,  either  at  law  or  in  equity,  shall    ^^*  Railway. 

have   been    issued   against   the  property   or  effects   of 

the  company,  and  if  there  cannot  be  found  sufficient 

whereon  to  levy  such  execution,  then  such   execution 

may  be  issued  against  any  of  the   shareholders  to  the 

extent  of  their  shares  respectively  in  the  capital  of  the 

company  not  then  paid  up:    provided  always,  that  no 

such  execution  shall  issue"  except  on  motion  and  order  in 

the  Court  where  the  action  &c.  is  brought ;  "  and  upon 

such  motion  such  Court  may  order  execution  to  issue 

accordingly  ;    and  for  the  purpose  of  ascertaining  the 

names  of  the  shareholders,  and  the  amount  of  capital 

remaining  to  be  paid    upon   their  respective  shares,  it 

shall  be  lawful   for  any  person   entitled  to  any  such 

execution,  at  all  reasonable  times,  to  inspect  the  register 

of  shareholders  without  fee."     The  condition  precedent 

to  the  inspection  is  therefore  that  execution  shall  have 

been  issued  against  the  effects  of  the  (Company,  and  the 

impossibility  of  finding  ** sufficient  whereon  to  levy  such 

execution."     But  here  an  elegit  has  issued  ;    and    the 

land  has  been  delivered  to  the  creditor:  and,  after  elegit, 

the  plaintiff  is  considered  in  law  to  be  fully  satisfied  by 

the   proceeds  of  the   land.     "  When   the  plaintiff  has 

execution  of  the  lands  of  the  defendant  and  afterwards 

the   lands    are  evicted,    there,    before    the   statute    of 

32  H.  8.  (a)  he  should  not  have  any  new  execution,  for 

the  execution  of  the  lauds  was  valuable  and  accounted 

(a)  Stat.  3*2  //.  8.  c.  5.  gives  a  scire  facias  for  the  residue  of  the  debt 
where  lands  delivered  in  execution  are  evicted,  out  of  the  possi'ssion  of 
persons  holding  them  in  execution,  before  the  whole  debt  is  levied. 
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1854.        ^^  ^^  ^^^  ^  satisfaction,  and  for  avoiding  of  infinitenesB 

«-    ^  there  should  be  but  one  valuable  execution  or  execotioDS 

The  Queen 

_      ^'  with   satisfaction    at    the  common    law.**      JBhimfieliTs 

Derbysiuee, 

&a  Raflway.    Ctwe  (a).     And  the  same  principle  appears  from  Crawley 

V.  Lydgeat  (4),  i^o^fer  v.  Jackson  {c\  3  J?ac.  ^*r.  393 
(7th  ed.),  tit  Execution  (D),  note  (1),  to  UnderhUl  v. 
Devereux  {d),  Crawley  v.  Lydgeat  (i)  is  a  very  strong 
case :  there  was  no  actual  satisfaction :  the  lands  of  one 
of  two  joint  and  several  obligors  had  been  delivered 
on  elegit  upon  an  action  against  one ;  then  an  action 
was  brought  against  the  other,  judgment  recovered, 
and  a  ca.  sa.  issued;  and  the  Court  relieved  the 
defendant  in  the  second  action  upon  audita  querela, 
apparently  in  analogy  to  the  law  which  prevails  in  case 
of  a  release  to  one  of  two  joint  and  several  obligors  («). 
In  order  to  apply  sect  36,  it  must  be  shewn  what 
sum  is  owing:  but  that  cannot  be  done  where  lands 
have  been  delivered  on  elegit,  because  they  may  be 
held  till  the  whole  debt  is  received.  If  a  &  fiu  had 
been  levied,  and  the  sheriff  had  returned  that  he  had 
taken  goods  which  remained  in  his  hands  for  want  of 
buyers,  it  could  not  be  said  that  execution  had  not  been 
levied.  Under  stat  7  G.  4.  c.  46.  s.  13.,  the  question  is 
whether  a  party  applying  for  scire  facias  against  share- 
holders has  done  all  in  his  power  to  obtain  satis&ction, 
but  ineflTectually ;  Harvey  v.  Scott  (g)y  Field  v.  ilfoc- 
kenzie  (A),  Dodgson  v.  Scott  (i).  An  elegit  would  not 
be  necessary  to  shew  this  where  the  lands  were  worthless: 

(a)  5  Hep,  86  b.  87  a.  (6)  Cro.  Jae.  338. 

(c)  Hob.  52.  58, 59.  (d)  2  Saund.  68  d.  (Gth  ed.). 

(e)  6  Bac.  Abr.  627  (ed.  7.),  Release  (G). 
((7)  \\  Q,  B.  92.  (A)  4  Com,  B.  705. 

(t)  2  Ezch,  457. 
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and  a  similar  reasoning  would  apply  here :  so  that  the  1854. 

creditor  has  himself  only  to  blame  for  the  difficulty  in  The  Queen 

which  he  is  placed.     No  stress  can  be  fairly  laid  on  the  DgaBYSHiBE. 

words  **  such  execution,"  in  sect.  36  of  The  Companies  *^'  R"l''*y- 
Clauses  Consolidation  Act,  1845. 

6r.  Hayesy  contrL  The  elegit  issued  in  consequence 
of  a  doubt  which  has  been  suggested,  in  the  Court  of 
Exchequer  (a),  whether  a  creditor  of  a  Company  could 
be  entitled  to  the  benefit  of  sect.  36,  before  taking  out 
elegit  against  any  land  which  the  Company  might  have. 
Here  the  debt  will  clearly  not  be  satisfied,  either 
principal  or  interest,  from  the  lands.  [Erie  J.  We  can 
hardly  decide  this  question  upon  the  ground  of  what 
may  seem  reasonable  or  not.  Suppose  10,000/.  is  owing 
from  a  man,  and  he  is  taken  under  a  ca.  sa.  ;  that 
satisfies  all  in  law.]  The  question  under  sect.  36  is, 
Whether  there  can  "  be  found  sufficient  whereon  to  levy 
such  execution."  The  remedy  is  entirely  under  the 
statute  :  of  course,  without  the  statute,  the  elegit  would 
preclude  any  other  execution.  [Crompion  J.  Even 
according  to  Mr.  Hiirs  argument,  the  statutable  remedy 
is  not  entirely  gone.  The  judgment  still  stands  ;  and 
an  elegit  might  therefore  go  against  fresh  lands.] 
(G.  Hai/es  was  then  stopped  by  the  Court.) 

Lord  Campbell  C.  J.  I  am  of  opinion  that  the 
prosecutor  is  entitled  to  the  remedy  which  he  seeks. 
There  are  two  conditions  to  be  fulfiled  before  a  creditor 
proceeds  against  the  individual  shareholders :  first,  that 
"  any  execution"  shall  have  issued  against  the  property 

(a)  The  reference  \b  probably  to  Rastrick  v.  Derhyghire,  Staffordshire, 
and  Worcestershire  Junction  Railway  Company^  9  Exch»  1 49. 
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1854.  of  the  Companj  ;  secondly,  that  "  there  cannot  be  found 
The  Queen  suflScient  whereon  to  levy  such  execution."  Now,  the 
Dfrbyshire.  elegit  having  issued,  can  there  be  found  suflBcient 
Ac.  Railway,  thereon  to  levy?    The  proceeds  of  the  elegit  clearly  are 

not  sufficient.     Both  conditions,  therefore,  are  fulfilled  ; 

and  the  prosecutor  is  entitled  under  the  express  words 

of  the  statute. 

Erle  J.  I  also  am  of  opinion  that  we  ought  to  give 
judgment  for  the  prosecutor.  That  clearly  furthers  the 
intention  of  the  statute,  which  is,  that  the  attempt  should 
first  be  made  to  obtain  satisfaction  from  the  property  of 
the  company,  and,  that  failing,  satisfaction  should  be 
had  from  such  shareholders  as  have  not  paid  up  for  their 
shares.  There  is  therefore  to  be  a  thorough  examination 
whether  the  company  has  any  funds  to  satisfy  the 
judgment ;  and  that  has  been  done  here.  I  am  glad 
that  no  technical  objection  intervenes  to  prevent  us 
firom  giving  effect  to  the  intention  of  the  Legislature. 
Another  elegit  might  issue ;  the  prosecutor  is  therefore 
a  "  person  entitled  to  any  such  execution." 

Crompton  J.  I  think  we  ought  to  import  no  techni- 
calities into  the  operation  of  the  statute.  The  provision 
is  new.  The  creditor  is  first  to  see  what  he  can  get 
from  the  Company ;  if  he  cannot  get  enough  to  satisfy 
his  debt,  a  fresh  remedy  is  given ;  but  it  is  not  a  fresh 
execution.  I  see  no  reason  for  applying  the  old  techni- 
cal rules  to  such  a  case. 

(No  fourth  Judge  was  present) 

Judgment  for  the  Crown. 
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1854. 


The  Churchwardens  and  Overseers  of  the  Poor  mdnetda^, 

Afoy  31st. 

of  the   Parish    of  St.    Anne,   Westminster, 
against  The  Linnean  Society  of  London. 


ON  24th  March,  1853,  a  rate  for  the  relief  of  the   3^«  Linnean 
'  '  ^  ^  Society  of 

poor  was  made  and  allowed  by  a  magistrate  acting  London  was 

incorporated 

for  the  Liberty  of  Westminster  for  the  above  parish,  in  by  Royal  char- 
which  the  Linnean  Society  was  assessed  for  the  house  cultivation  of 

No.  32,  Soko  Square,  as  below.  LturaThiTto^ry 

in  all  its 

branches,  and 

more  especially 
of  the  natural 
history  of 
Great  Britain 
and  Ireland, 
It  was  sup- 

"~    ~~~~" ported  by  ad- 
mission fees 

Tke  Linnean  Society  having  objected  to  this  rate,  a  *",^*^°f*|2*°' 

case  was  submitted  to  this  Court,  under  stat.  12  &  13  own  fellows, 

who  entered 
Vict  c.  45.  s,  11.,  which,  in  substance,  was  as  follows. 


Name  of  Occupier. 


Linnean  Society. 
Robert  Brown. 


Description  of 
Property  rated. 


Name  or  situation 
of  Property. 


House. 
House. 


39,  Soho  Square. 
17,  Dean  Street. 


Rateable 
value. 


jeiS4. 
60. 


on 


The   Society   claims  exemption  from  rate, 
ground  that  it  comes  within  stat.  6  &  7  Vict  c.  36. 


the 


mto  an  en* 
gagement  to 
m^e  the  pay- 
ments, ana 
were  liable  to 
ejection  for 
non-payment. 
The  fellows  were  entitled  to  receive  copies  of  the  published  transactions. 
Held,  that  the  Society  was  eiempt  from  rate,  in  respect  of  premises  occupied  for  their 
business,  under  stat  6  &  7  Vict.  c.  36.  «.  1 .,  as  being  instituted  for  purposes  of  science 
exclusively,  and  supported  by  annual  voluntary  contributions ;   Crompton  J.  hesitating  as 
to  the  question  whether  the  payments  were  voluntary. 

The  Society  let  off  some  rooms  of  the  house  in  which  they  transacted  their  business  to  B., 
the  occupier  of  the  adjacent  house,  granting  him  also  free  use  of  the  hall  and  staircase  and 
passages  of  their  house.  Held,  that  this  did  not  make  the  Society  rateable  for  the  rooms 
which  they  occupied  for  the  purposes  of  the  institution. 

The  librarian  and  porter,  whose  attendance  in  the  house  was  necessary  for  the  purposes 
of  the  institution,  occupied  rooms  in  the  part  of  the  house  retained  by  the  Society,  and,  in 
consideration  thereof,  received  less  salary.  Held,  that  the  Society  were  occupiers  of  these 
rooms,  for  the  purposes  of  the  institution,  and  that  no  rate  could  be  laid  in  respect  of  such 
rooms. 
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The  Society  was  incorporated  by  a  Royal  chartery 
dated  26th  March  1802,  for  the  purposes  therein 
mentioned,  and  has  been  conducted  in  conformity  with 
the  provisions  of  that  charter  unless  the  facts  stated  in 
this  case  are  inconsistent  with  such  purposes. 

A  printed  copy  of  this  charter,  together  with  all  its 
by-laws,  accompanied  the  case,  and  was  to  be  taken  as 
part  of  it. 

The  charter  recited  that  several  of  the  King's  subjects 
"  are  desirous  of  forming  a  society  for  the  cultivation  of 
the  science  of  natural  history  in  all  its  branches,  and 
more  especially  of  the  natural  history  of  Great  Britain 
and  Ireland^  and,  having  subscribed  considerable  sams 
of  money  for  that  purpose,  have  humbly  besought  Us  to 
grant  unto  them,  and  such  other  persons  as  shall  be 
approved  and  elected,  as  hereinafter  is  mentioned.  Our 
Royal  charter  of  incorporation  for  the  purposes  aforesaid."* 
The  charter  then  incorporated  certain  persons  (named) 
by  the  name  of  The  Linnean  Society  of  London,  with 
an  indefinite  number  of  fellows  (the  first  fellows  were 
named),  with  a  council  of  fifteen  of  the  fellows,  and 
with  officers  designated  in  the  charter.  Power  for 
appointing  fresh  officers  and  electing  and  removing 
fellows  and  members  were  given :  '^  and  that  the 
council  hereby  appointed,  and  the  council  of  the  said 
Society  for  the  time  being,  or  any  five  or  more  of  them, 
all  the  members  thereof  having  been  first  duly  sum- 
moned to  attend  the  meetings  thereof,  shall  and  may 
have  power,  according  to  the  best  of  their  judgment 
and  discretion,  to  make  and  establish  such  by-laws  as 
they  shall  deem  useful  and  necessary  for  the  regulation 
of  the  said  Society,  and  of  the  estate,  goods,  and  business 
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thereof;  and  for  fixing  and  determining  the  times  and 
places  of  meeting  of  the  said  Society,  and  also  the  times, 
place,  and  manner  of  electing,  appointing,  and  removing 
all  fellows,  honorary  members,  foreign  members,  and 
associates,  of  the  said  Society,  and  all  such  subordinate 
officers,  attendants,  and  servants,  as  shall  be  deemed 
necessary  or  useful  for  the  said  Society;  and  also  for 
filling  up,  from  time  to  time,  any  vacancies  which  may 
happen  by  death,  removal  or  otherwise,  in  any  of  the 
offices  or  appointments  constituted  or  established  for 
the  execution  of  the  business  and  concerns  of  the  said 
Society ;  and  for  regulating  and  ascertaining  the  qualifi- 
cations of  persons  to  become  fellows,  honorary  members, 
foreign  members,  and  associates,  of  the  said   Society 
respectively,  and  also  the  sum  and  sums  of  money  to  be 
paid  by  them  respectively,  whether  upon  admission  or 
otherwise,  towards  carrying  on  the  purposes  of  the  said 
Society ;  and  such  by-laws,  firom  time  to  time,  to  vary, 
alter,  or  revoke,  and  make  such  new  and  other  by-laws 
as  they  shall  think  most  useful  and  expedient,  so  that 
the  same  be  not  repugnant  to  these  presents,  or  to  the 
laws  of  this  Our  Realm."     Regulations  were  added  as 
to  the  mode  of  making,  altering  and  repealing  by-laws. 

The  parts  of  the  by-laws  material  to  the  argument 
and  judgment,  and  not  mentioned  in  the  body  of  the 
case,  were  the  following. 

Chapter  I. 
"  Section  I.  Every  fellow  who  intends  to  propose 
any  person  to  be  a  fellow  of  the  Society,  shall,  before 
such  person  be  proposed,  make  known  to  him  the  nature 
of  the  obligation  into  which  he  is  to  enter,  in  the  event 
of  his  being  elected ;  and  also  the  sum  which  is  to  be 
paid  for  admission  money,  the  rate  of  annual  payments. 
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and  the  sum  to  be  paid  in  lieu  of  annual  payments,  for 
the  use  of  the  Society." 

"  VIL  No  person  elected  shall  be  admitted  a  fellow 
of  the  Society,  until  he  shall  have  paid  his  admission 
fee,  and  signed  the  usual  obligation  for  the  payment  of 
yearly  contributions,  or  paid  the  sum  appointed  in  lieu 
of  such  contributions.'' 

**  X.  No  person  shall  be  deemed  an  actual  fellow  of 
the  Society,  nor  shall  the  name  of  any  person  be  printed 
in  the  annual  list  of  the  fellows  of  the  Society,  until 
such  person  shall  have  paid  his  admission  fee,  and 
signed  the  usual  obligation  for  the  paymeut  of  annual 
contributions,  or  paid  the  sum  appointed  in  lieu  of  such 
contributioitB;  and  no  such  person  shall  have  liberty  to 
vote  at  any  election  or  meeting  of  the  Society,  before 
he  shall  have  been  admitted  as  directed  in  the  preceding 
section." 

Chapter  II. 

**  Sect.  L  All  fellows  elected  on  or  before  the  twenty- 
fourth  day  of  May  1802,  who  have  already  paid  their 
admission  fees,  but  have  not  paid  the  sum  of  ten  guineas 
at  one  paymeut,  in  lieu  of  all  annual  contributions,  shall 
pay  to  the  use  of  the  Society  the  annual  sum  of  one 
guinea;  the  first  payment  to  become  due  on  the  twenty- 
fourth  day  of  May  1803.  Provided,  however,  that  every 
such  fellow  may,  at  any  time,  compound  for  all  future 
annual  payments  by  paying  the  said  sum  of  ten  guineas, 
including  the  annual  guinea  which  may  be  due  at  the 
time  such  composition  shall  be  paid." 

Sects.  II.,  IlL,  IV.,  v.,  make  provisions  for  the  pay- 
ments of  admission  fees,  annual  contributions,  or  com- 
positions, in  the  cases  of  fellows  elected  at  times  later 
than  24th  May  1802. 
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"  VI.  All  yearly  c  oDtributions  shall  be  considered 
due  and  payable  at  each  anniversary  meeting  for  the 
year  preceding;  but  no  fellow  elected  on  or  after  the 
first  day  of  February  in  any  year,  shall  pay  the  annual 
contribution  at  the  anniversary  meeting  which  shall 
immediately  follow  his  election." 

"  VII.  If  any  fellow  paying  yearly  contributions 
should  fail  to  bring,  or  send  in  the  same  to  the  treasurer, 
within  twelve  months  after  each  anniversary  meeting, 
unless  the  said  payment  be  remitted  in  whole  or  in  part 
by  special  order  of  the  council,  his  obligation  shall  be 
put  in  suit  for  the  recovery  thereof,  and  he  shall  be 
liable  to  ejection  from  the  Society;  upon  which  the 
council  shall  proceed  as  they  may  see  cause." 
Chapter  VI. 

**  Section  II.  No  fellow  shall  be  understood  to  have 
withdrawn  himself  from  the  Society,  until  he  shall  have 
signified  such  his  intention  by  letter,  under  his  hand, 
addressed  to  the  president;  and  if  such  letter  be  not 
left  at  the  apartments  of  the  Society,  between  the 
twenty-fourth  day  of  May  in  any  year  and  the  first  day 
of  February  next  following,  the  contribution  of  such 
fellow  shall  be  understood  to  be  continued  for  the 
whole  of  the  year  in  which  he  shall  have  so  withdrawn 
himself." 

Chapter  XV. 

"  Sect.  L  The  transactions  of  the  Society  shall  be 
printed  at  such  times,  and  in  such  manner,  as  the 
council  for  the  time  being  shall  direct,  at  the  sole 
charge,  and  for  the  sole  use  and  benefit  of  the  Society." 

"  IL  Every  fellow,  whose  payments  to  the  Society 
shall  have  been  paid  up  to  the  time  of  publication  of 
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each  volume  of  the  Society's  transactions,  shall  be 
entitled  to  one  copy  of  such  volume ;  but  no  fellow  who 
shall  not  have  paid  the  sum  appointed  in  lieu  of  all 
annual  payments,  or  paid  at  least  one  yearly  contri- 
bution at  the  time  of  publication,  shall  be  considered  as 
entitled  thereto." 

The  Society  was  duly  certified,  by  the  barrister 
authorized  for  that  purpose,  to  be  entitled  to  the  benefit 
of  the  statute.  The  by-laws  of  the  Society  provide  that 
it  shall  not  make  any  dividend,  gift,  division  or  bonus  in 
money  unto  or  between  any  of  its  members,  and  have 
also  been  duly  certified. 

The  officers  of  the  Society  are  a  president,  a  treasurer, 
a  secretary,  a  clerk,  librarian  and  housekeeper,  and  a 
porter. 

The  business  of  the  Society  is  managed  by  the  pre- 
sident and  such  fellows  as  are  members  of  the  council 
in  the  manner  prescribed  in  chapter  xrv.  of  the  by-laws : 
and  meetings  are  held  periodically,  at  which  papers 
regarding  natural  history  are  read  and  discussed ;  and 
such  of  them  as  it  is  the  sense  of  a  standing  committee 
of  the  Society  should  be  published  (by-law  chap,  xrv.), 
are  printed  in  their  transactions. 

Between  300  and  400  copies  of  the  transactions  are 
circulated  amongst  the  fellows.  Others  are  sold  to  the 
public.  And  about  50  other  copies  are  gratuitously 
distributed  amongst  other  institutions  both  at  home  and 
abroad.  The  printing,  publication  and  sale  of  these 
transactions  do  not  deftly  their  own  expences ;  and  the 
only  object  of  the  Society,  in  so  selling,  is  to  reduce 
the  expences  incurred  by  them  in  such  printing,  pub- 
lication and  sale. 
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Some  of  the  fellows  pay  annual  contributions.  Others 
pay  the  sum  appointed  in  lieu  of  annual  contributions.  ' 
The  Society  is  partly  supported  by  these  several  con- 
tributions. No  contribution  or  payment  of  any  kind 
is  made  by  honorary  members,  foreign  members  or 
associates. 

The  fellows  are  entitled  to  have  gratis  a  copy  of  all 
those  transactions  which  are  published  subsequendy  to 
their  having  paid  the  first  annual  subscription,  or  the 
sum  in  lieu  of  all  annual  contributions.  The  transactions 
are  published  by  Longman  Sf  Co.,  booksellers,  who  sell 
them  to  the  public  by  commission,  at  a  fixed  price, 
making  to  the  purchaser,  if  he  be  a  bookseller,  the 
usual  allowance  of  25  per  cent.  Other  copies  of  these 
publications  are  kept  at  the  Society's  house  for  sale, 
where  they  may  be  purchased  by  the  public  on  the 
same  terms  as  if  bought  at  Longman  §-  Co's.  But  all 
those  fellows  who  may  wish  to  have  those  volumes 
which  may  have  been  published  before  they  became 
subscribers  are  allowed  the  booksellers'  privilege  of 
purchasing  them  at  a  reduction  of  25  per  cent.  The 
only  object  in  making  an  allowance  to  fellows  on  the 
purchase  of  volumes  or  parts  of  the  transactions  is  to 
enable  them  to  purchase  at  a  reduced  price  those  volumes 
or  parts  which  were  published  before  their  admission  as 
fellows* 

The  clerk,  librarian  and  housekeeper  of  the  Society 
occupies,  as  his  dwelling,  two  rooms  within  the  house. 
No.  32  Soho  Square,  and  wholly  lives  there.  The 
library,  museum  and  other  matters  of  the  Society  under 
the  care  of  this  officer  are  very  valuable.  The  porter 
of  the  Society  also  dwells  in  the  house  No.  32.  And 
it  is  admitted  by  the  parish  officers  that  it  is  convenient 
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and  reasonablj  necessary  that  the  porter  should  flo^weU 
there.     The  clerk,  librarian  and  houaekeeper,  and  4he 
porter,  respectively,  receive  salary  or  wages  for    their 
services^  and  pay  no  rent  for  the  use  of  the  rooma  id 
which  they  dwells  the  value  of  the  permissive  use  of 
such  rooms  being  however  taken  into  account  in  fixing 
the  amount  of  salary.    The  remainder  of  the  apartinenta 
is  entirely  appropriated  to  a  museum,  library  and  other 
rooms  suitable  to  and  necessary  for  the  purposes  of  the  ^ 
Society :  and  no  part  of  them  is  unoccupied.  ^ 

The  premises  included  in  the  rate  were  originally  use 
house  only;^  and  formed  the  town  mansioii  of  thei  laU  . 
Sir  Joseph  Banks^  and  were  rated  as  one  tenement  {vti^, . 
as  No.  3^,   Soho  Square),  in  -  one   sum  of  J84Z;   per  ^ 
annum.     Sir  JosepKs  principal  apartments  were  ia.  the. . . 
part  fronting  Sofio  Square;  but  the  whole  of  thai  pmt  - 
of  the  house  which  was.  in  Dean  Street  was  also  oornqned 
by  him ;  part  of  it  consisting  of  his  library,  and  the  rest 
of  it  of  apartments  appropriated  for  the  use  of  different 
portions  of  his  family.     Sir  Joseph  Banks,  by  his  wiU» 
left  the  residue  of  a  term  which  he  had  in  this  property 
to  Mr.  Robert  Brown.    Soon  after  his  death,  Mr.  Brown 
underlet  to  the  Linuean  Society,  not  the  whole  houses 
but  a  certain  portion  of  it  fronting  Soho  Square,  and 
reserved  to  himafelf  the  remainder,  which  he  occupied. 
In  1851,  Mr.  Browr^sh^s^  expired.     And,  at  the;lalter 
end  of  that  year,  the  Society  took  from  the  freeholder  a 
lease,  for  twenty-one  years,  from  Michaelmas  1851,  of 
the  whole  property  included  in  the  respective  assess^ 
ments  on  the  Society  and  Mr.  Brown,  and  which  had 
been  previously  held  by  Mr.  Brown;  and  on  6th  May 
1851,  bj  lease  (which  formed  part  of  the  case),  underlet 
to  Mr.  Brown,  for  twenty  one  years,  wanting  two  days» 
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from  Michaelmas  1851,  the  same  premises  which  he  had 
reserved  to  himself  when  he  underlet  to  the  Society ; 
that  is  to  say : 

Firstly:  *^A11  that  messuage  or  tenement,  dwelling 
house  and  private  museum,  outbuildings,  part  of  yard, 
area,  stairs  to  basement,  inclosed  passage,  and  other  the 
premises   coloured"  &c.   in   the   plan   in    the   margin, 
^^  which  said  premises  are  on   the  east  side  of  Dean 
Street  in  the  parish  of  St  Ann,  Soho,  in  the  county  of 
Middlesex^  numbered   17  in  the  same  street,  and  are 
situate  at  the  rear  of  a  certain  messuage  or  dwelling 
house  hereinafter  mentioned,  situate  and  being  at  the 
south  west  angle  of  Soho  Square,  in  the  said  parish  of 
Saint  Anny  Soho,  and  at  No.  32  in  the  same  Square." 
And,  secondly:  ^^AU  such  rooms  and  accommodations 
in  the  said  messuage,  No.  32  in  Soho  Square,  as  are 
hereinafter  mentioned ;  that  is  to  say,  two  rooms  on  the 
ground  floor,  marked"  &c.  on  the  plan ;  "  one  room  on 
the  second  floor,  on  part  of  the  same  site,  called  the 
northern  back  room,  the  windows  of  which  face  to  the 
west;    two  small  back  rooms  (on  the  attic  floor  over 
the  great  room),  the  windows  of  which  face  to  the  west ; 
together  with  the  use,  in  common  with  the  said  Linnean 
Society,  their  successors  and  assigns,  of  the  hall,  staircase 
and  passages  forming  part  of  the  said  dwelling  house 
No.  32,  leading  to  the  said  rooms  and  premises  demised, 
for  the  purpose  of  passing  and  repassing  at  all  times  to 
and  from  the  same." 

The  premises  No.  17  Dean  Street,  firstly  above 
demised,  are  wholly,  and  are  alone,  included  in  the 
assessment  on  Mr.  Brawn  above  set  forth. 

Under  such  underlease,  Mr.  Brown  has  ever  since 
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occupied  and  enjoyed  the  premises  and  rights  ao  demv 
and  granted  to  him. 

If  the  Court  shall  be  of  opinion  that  the  Society  i 
not  exempted  from  the  rate^  the  rating  of  124L  is 
stand  as  confirmed  against  them.  If  the  Court  shall 
of  opinion  that  such  exemption  exists  as  to  all  1 
property  except  the  rooms  used  as  residences  by  1 
clerk  and  by  the  porter  as  aforesaid,  then  the  rate 
the  Society  to  be  reduced  to  the  sum  of  24L  rateal 
value  in  respect  of  such  rooms  only.  But,  if  the  Coi 
shall  be  of  opinion  that  there  is  a  complete  exempt! 
from  liability  to  poor  rate  in  respect  of  all  such  premis 
then  the  rate  is  to  be  amended  by  striking  out  the  si 
of  124/.  inserted  as  rateable  value  in  the  said  assessmc 
on  77ie  Linnean  Society:  the  parties  agreeing  thai 
judgment,  in  conformity  with  the  decision  of  this  Cou 
and  for  such  costs  as  this  Court  shall  adjudge,  may 
entered  on  motion  by  either  party  at  the  general  quart 
sessions  of  the  peace  for  Middlesex, 


Pashley,  for  the  respondents.  It  must  be  admitt 
that  this  Society  is  instituted  for  purposes  of  scient 
exclusively,  and,  so  far,  is  within  the  exception  giTc 
by  Stat.  6  &  7  Vict  c.  36.  s.  1.  But  a  question  arise 
whether  it  is  "supported  wholly  or  in  part  by  anno 
voluntary  contributions,"  which,  by  the  same  section, 
also  necessary  to  the  exemption.  It  appears  that  eitlM 
annual  contributions  are  paid,  or  a  sum  in  lieu  therec 
under  ch.  ii.  of  the  by-laws.  There  is  nothing  else  i 
the  nature  of  contribution ;  and  this  is  not  voluntai} 
for,  if  any  fellow  refused  to  pay,  he  would  of  course  1 
ejected,  under  ch.  ii.  s.  7.     [Lord  Campbell  C.  J.     J 
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one  is  compelled  to  continue  a  fellow.  Suppose  a  party 
gave  a  bond,  conditioned  for  the  payment,  would  the 
payment  be  the  less  voluntary  ?  If  the  undertaking  to 
contribute  be  voluntary  at  the  outset,  does  it  become 
compulsory  afterwards  ?J  In  Russell  Institution  v.  Vestry 
of  Sl  Giles  {a)  this  Court,  in  a  case  not  materially 
differing  from  the  present  as  to  this  point,  doubted 
whether  the  contributions  could  be  called  voluntary. 
By  the  by-laws,  ch.  vi.  s.  2.,  the  contributions  arc  re- 
quired for  the  whole  year  in  the  course  of  which  a 
fellow  withdraws  himself,  unless  he  have  given  notice  in 
the  manner  and  during  the  time  there  specified.  The 
payment  of  rent  by  a  tenant  from  year  to  year  is  not 
voluntary,  though,  by  taking  proper  steps,  he  can  put 
an  end  at  once  to  the  tenancy  and  liability.  [^Cromp- 
ton  J.  Payment  of  rent  is  not  contribution  in  any  sense 
of  the  word.  Erie  J.  Suppose  a  man  directs  by  will 
that  his  executor  shall  pay  100/1]  That  is  voluntary  on 
the  part  of  the  testator,  but  not  on  the  part  of  the 
executor.  The  next  question  is.  Whether  the  under- 
lease of  a  part  of  the  premises  to  Braion  does  not  put  an 
end  to  the  exemption.  As  to  the  part  let,  the  ex- 
emption seems  not  to  be  insisted  on.  [Cowlinff,  contr^ 
admitted  that  there  must  be  a  rate  in  respect  of  so 
much.]  The  question  still  is,  whether  this  does  not 
destroy  the  exemption  as  to  the  whole.  The  premises 
must  be  occupied  solely  for  the  scientific  purpose ;  it  is 
not  enough  that  the  rent  be  applied  to  the  purpose ; 
Purvis  V.  Traill  (6),  The  Earl  of  Clarendon  v.  The 
Rector  8fc.  of  St,  Jameses  (c).  Regina  v.  Overseers  of 
Manchester  (d)   may  be  cited   on  the  other  side:  but 
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(a)  Ante,  p.  416. 
(tf)  10  Om.  B.  806. 


(h)  3  Exch,  344. 
(d)  16  Q.  ^.449. 
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Tk£  Earl  of  Clarendons.  The  Sector  kc^  of  St. 
a  later  case,  appears  to  decide  that  in  such  a 
exemption    is   put   an   end   to  as  to  ail  the 
Lastlj,   the   occupation    bj   the    lionuian    aod 
cannot  be  considered  as  «n  occupation  lor  the 
purposes  of  the  Society:   thej  hold,  partir,  in 
salary ;  and  the  case  fidlsmrithin  the  prirciple  of 
T.  Ocerseeri  of  Lydford  (b),  which  agrees  with 
Temple  (c). 


porter 
Ueo  of 


CawUnff,  contra,  was  not  called  on. 


Lf>rd  Campbell  C.  J.  I  think  the  appellaDts  are 
entitled  to  the  exemption  from  rate.  It  is  conceded  that 
the  Society  is  instituted  exclusively  for  scientific  purposes: 
that  fulfils  one  condition  of  stat.  6  &  7  Vict.  c.  36.  #.  1.: 
the  case  is  very  different  from  that  of  a  musical  club 
or  a  subscription  instituted  for  the  purpose  of  enabling 
the  stibscribers  to  read  newspapers,  or  amuse  themselves 
in  any  other  way.  Here  the  exclusive  object  is  acsenoe. 
Then,  is  the  Society  maintained  partly  by  voluntary 
contributions?  I  am  clearly  of  opiDion  that  it  is.  For, 
though  the  fellows  are  imder  an  obligation  to  pay  while 
they  continue  fellows,  the  payment  is  still  voluntary, 
seeing  that  the  obligation  was  incurred  by  a  voluntaiy 
engagement,  from  which  the  fellows  are  at  liberty  to 
withdraw ;  though  I  do  not  say  that,  even  if  they  had 
no  longer  the  power  to  withdraw,  the  payment  v?ould 
be  the  less  voluntary.  The  case  in  no  way  resembles 
that  of  T/ie  Russell  Institution  (d),  where  newspapers 

(a)   10  Com,  B.  806.  (6)  Ante,  p.  346. 

(c)  2  E.  8r  B.  lf)0. 

(lO   liugseli  ln»titution  v.  Vestry  of  St.  O'i/es^iuie,  p.  41t». 
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were  supplied^  and  accommodations  given  to  the  sub- 
scribers, preventing  the  payments  from  being  mere 
voluntary  contributions  for  the  promotion  of  science.  It 
is  true  that  here  copies  of  the  proceedings  arc  furnished 
to  each  member:  but  that  is  done  only  to  forward  the 
scientific  object  by  communicating  information  to  the 
members.  Then,  as  to  the  underletting.  If  the  Society 
made  any  use  of  the  premises  which  was  not  connected 
with  the  scientific  purpose,  they  would  be  properly  consi- 
dered as  not  occupying  exclusively  for  that  purpose.  But 
the  underletting  is  of  a  distinct  part  to  a  person  who 
occupies  for  his  own  purposes,  and  is  rateable  in  respect 
of  such  part  The  Society  are  not  occupiers  of  that 
part,  and  cannot  be  rated  in  respect  of  it  They  cannot 
lose  their  indemnity  because  there  are  rooms  in  the  house 
which  they  do  not  want,  and  which  they  therefore  let 
off.  Then,  as  to  the  occupation  by  the  porter.  I 
assume  that  this  is  subsidiary  and  necessary  to  the  pur- 
poses of  the  Society :  if  so,  it  is  an  occupation  by  the 
Society  through  their  porter  and  for  their  own  purposes ; 
and  this  does  not  destroy  the  exemption. 
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Erlr  J.  I  also  am  of  opinion  that  this  rate  must  be 
amended.  The  Society  clearly  is  one  which,  according 
to  the  Act,  fulfils  the  condition  of  being  instituted  for 
purposes  of  science  exclusively,  and  supported  in  part 
by  voluntary  contributions,  unless  the  special  grounds 
of  objection  can  be  made  good.  It  is  suggested  that 
the  payments  are  not  voluntary,  because  every  fellow 
becomes  liable  to  the  payment  But  this  subscription 
is  in  the  nature  of  a  gift  for  the  purpose  of  science, 
nothing  being  received  back  for  the  personal  profit  of 
the  party  paying :  and  it  is  voluntary,  inasmuch  as  a 
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1854.       party  by  withdrawing  his  name  will  cease  to  pay.     ] 

Church-       quite  immaterial,  in  this  question,  whether  a  party 

^i-.'^Annk     sinf^ply  cease  to  pay,  or  must  withdraw  his  name  bel 

LiNNTAN      doi"g  so.     As  to  the  underletting,  the  matter  is  on< 

SociRTY.      fact:  the   case  is  like  that  of  two  contiguous   hou 

Some  rooms  in  the  Society's  house  are  in  fact  not  want 

and  these  are  let  to  the  occupier  of  the  contiguous  hoi 

an  arrangement  often  made  in  contiguous  houses.     1 

premises  let  are  to  be  taken  as  part  of  Braum^s  hot 

The  third  question  is  as  to  the  residence  of  the  librar 

and  porter.     The  liberty  of  occupying  for  the  purpc 

of  science,  free  from  rate,  clearly  could  not  exist  unl 

some  one  was  in  attendance  on  the  premises :  so  t] 

the  question  is  whether  the  occupation  of  the  person 

in  fact  subsidiary;  and  the  statement  of  the  case  she 

that  it  is  so. 

Crompton  J.  During  the  argument,  I  was  not  wil 
out  doubt  whether  the  Society  was  supported  in  pi 
by  voluntary  contributions ;  whether  the  statute  is  sal 
fied  by  the  contributions  being  voluntary  at  the  tii 
when  the  contributor  first  undertakes  to  pay,  or  whetl 
every  payment  must  be 'voluntary.  I  do  not  wish 
put  a  narrow  construction  on  the  statute ;  but  I  do  c 
see  my  way  very  clearly  to  the  conclusion  which  t 
rest  of  the  Court  draw.  As  to  the  letting  off  a  porti 
of  the  house,  Regina  v  .Overseers  of  Manchester  (a)  she 
that  the  part  occupied  by  the  Society  may  be  exem 
from  rate,  though  a  part  is  let  off.  I  see  no  distincti 
between 'taking  a  house  and  letting  off  a  room,  ai 
taking  a  room.     The  occupation  by  the  librarian  a 

(rt)  16  Q.  B.  44f>. 


XVII.   VICTORIA.  807 

porter  is  clearly  aQ  occupation  by  the  Society  for  the        1854. 
purposes  of  the  institution.  Church. 

wardens  of 
St.  Anne 

(No  fourth  Judge  was  present)  ^• 


Judgment  for  appellants  (without  costs). 


LiNNEAN 

Society. 


The  Vestrymen  of  the  Parish  of  St.  Marylebone  ^'ednesdasf, 

•^  May  3l8t. 

in  Middlesex  against  The  Zoological  Society 
OF  London. 


nnHE    parish   of  St   Marylebone    in   the    county   of  The  Zoological 
Middlesex  is   governed   by   several   local    Acts  of  iacorporatod 

T»     T  \     •  '11  ^y  charter 

rarhament  (a),  in  pursuance  whereof  the  vestrymen  of  "for the ad- 
the  parish  made  a  rate,  on  19th  June  1852,  upon  the  Zoology  and 
occupiers  of  lands  and  buildings  in  the  parish,  included  ology,  andtho 

introduction 
of  new  and 
curious  subjects  of  the  animal  king-dom.'*  They  occupied  land  on  which  were  buildings 
appropriated  as  receptacles  for  housing  animals  and  birds,  and  as  a  museum  for  statTod 
specimens.  Three  acres,  not  so  appropriated,  were  cultivated  as  a  flower  garden. 
Refreshment  rooms  on  the  premises  were  occupied  for  the  purpose  of  supplying  refresh- 
ment to  visitors,  by  A/.,  who  paid  to  the  Society  a  rent  for  this  privilege.  The  public  were 
admitted  to  the  grounds,  either  by  paying  money  upon  each  admittance,  or  by  tickets  given 
to  them  by  the  fellows.  Once  in  the  week,  for  three  months  in  the  year,  the  Society 
procured  the  attendance  of  a  musical  band. 

Held ;  that  the  Society  was  not  exempt  from  rate,  under  stat.  6^7  Vict,  c.  36.  «.  1.,  the 
premises  not  being  occupied  exclusively  for  the  purposes  of  science. 

The  Society  was  supported  in  part  by  annual  contributions  from  the  fellows  and  sub- 
scribers. Each  fellow  wa9  entitled  to  personal  admission,  with  a  specified  number  of  com- 
panions, on  every  day,  and  could  also  give  admission  at  certain  times  by  written  orders  and 
tickets,  to  which  be  was  entitled :  and  fellows  were  also  entitled  to  purchase  tickets  giving 
free  admission  to  the  bearer.  Subscribers  also  were  entitled  to  purchase  annually  an  ivory 
ticket,  admitting  a  named  person  of  their  family,  with  a  companion. 

Semble :  that  the  annual  contributions  by  the  fellows  were  not  voluntary  contributions 
within  the  meaning  of  sect.  1,  inasmuch  as  the  fellows  and  subscribers  obtained  a  benefit, 
not  purely  scientific,  in  consideration  of  the  payments. 


(a)  35  G.  3.  c.  73.,  46  G,  3.  c.  xc.  (local  and  personal,  public),  61  G.3. 
c.  cli.  (local  and  personal,  public), '63  G.  3.  c.  clxiii.  (local  and  personal, 
public  ^  1  &  2  G.  4.  c.  xxi.  (local  and  personal,  public),  3  ^.  4.  c  Ixxxiv. 
(local  and  personal,  public),  6  G.  4.  e.  124.,  7  &  8  (y.  4.  c.  Ixxxix.  (local 
and  personal,  pnblip). 
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18^4.       in  which  were  the  land  and  bnildings  in  the  oeeupaticn 
MAftYLBBONE  ©f  »  chaitered  society  called  The  Zooloffical  Sktciety  pf 

^^        London.  '  - 

^^g^^;^^  The  Society,  on  28th  Octdber  1843/ obtained  <he 
certifiimte  of  the  barrister  appointed  by  stat  6  &  7  f%K 
c.  36.,  that  the  Society  was  entitled  to  the  beneflr  of 
exemption  from  county  &c.  rates,  in  respect  of  lntidA 
and  buildings  occnpied  by  them  ;  which  celtificaed  ^»ili 
duly  sent  to  the  clerk  of  the  peace  of  the  county,  <!00- 
firmed,  atnl  filed  in  1843.  After  the  making  df  the 
said  rate,  the  Society  appealed  to  the  vestrymetir  of 
St  Marylebone  against  the  same:  but,  the  Society  nUt 
being  satisfied  with  the  determination  of  such  vestrymen, 
and  having  given  notice  of  their  intention  to  appe^  to 
Sessions,  the  vestrymen  and  the  Society  agreedi  by 
consent,  and  by  order  of  (hleridge  J.,  to  state  the  futx^ 
for  the  opinion  of  this  Coiirt,  in  a  cas^,  which  ^Ad 
substantially  as  follows,  ;     -   !-^ 

The  Zoological  Society  was  incorporated  hf  ^^^ 
Charter  on  27th  March  1829,  ''for  the  advatice'tafilipt tif 
Zoology  and  Animal  Physiology,  and  the  inirddtictfbil 
of  new  and  curious  subjects  of  the  animal  kingdom.'*  ^>^' 

The  land  and  building  occupied  by  the  Society  Un 
the  parish  of  St  MaryUbone  consist  of  a  piece  of  Jatid 
situate  in  the  Regeniu  Parh^  containing  in  the'  ^^kblir 
26  j  acres,  and  of  buildings,  houses  or  receptadiss  fde 
housing  animals,  mostly  imported  by  the  Society  fiido^ 
foreign  parts ;  portions  of  which  buildings  are  fitted  XLp 
and  nsed  as  the  residences  of  keepers;  as  also  aviaiiis^ 
a  museum  for  stnfied  birds  and  animals,  a  porter%  loickge; 
and  greenhonses. 

The  management  of  the  affairs  of  the  Society  is 
vested  by  the  charter  in  a  president,  treasurer,  secretary 
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md  eouQcU;   such  cooncil    to  coosist  of  21   fellows        1854. 
incUiding  the.  president,  treasurer  and  secretary*  MAayLSBoiik 

By  one  of  the  Society's  by-laws,  the  admission  fee  of  ^^ 
a  fellow  is  fij^ed  at  5L  The  annual  contributions  of  ^gJ^JjJJ^ 
tfaoae  elected  before  6th  Deetmber^  1832»  at  2/L,  and  the 
composition  in  lieu  thereof  at  20L;  the  annual  con- 
(ribuiion  of  fellows  elected  after  that  date  is  fixed  at  Hi 
and  the  oomposition  at  30iL  By  another  of  the  by-Iawfls 
"  ladies  may  be  admitted  as  fellows  upon  the  same  .teroos, 
with  the  same  privileges,  and  under  the  same  rc^ulationa 
in  all  respects  as  gentlemen."  At  the  date  of  the  rate, 
the  number  of  fellows  was  1650,  of  whom  86  \  were 
ladies*    .  . 

By  another  of  the  by-laws  it  is  provided  that  ^^oo 
dividend,  gifl,  division,  or  bonuSy  shall  be  made  by  the 
Society,  unto  or  between  any  of  its  members*"  Another 
of  the  by-laws  provides  for  the  admission  of  annual 
subscribers,  to  be  elected  by  the  council,  the  aanual 
contribution  of  such  subscribers  to  be  3/.  The  by*taws 
also  provide  for  the  admission  of  honorary,v  foreign  and 
corresponding  member^  none  of  them  to  be  liable  t9 
any  fees  or  contributiona    .  •.    tr,  /.  ,; 

Fellows,  annual  siibscribersi  honorary,  foreign. < and 
corresponding  members,  are  entitled  to  one  copy  ofi  the 
scientific  proceedings  of  the  Society  oA  aprplicationi  at 
the  office,  and  arc  entitled  to  purchase  the  transactions 
and  other  publications  of  the  Society  at  25  per.  oent^ 
less  than  the  price  chai^ged  iof  the  public.  They-  may 
obtain,  on  the  payment  of  one .  guinea  annoaULy,  an 
ivory  ticket  which  will  admit  a  named  person  of  their 
immediate  family  to  the  gardens  and  museum,  with  one 
companion  daily.  Each  fellpwis  ontitled  to  personal 
adnYission  with  two  oompauions  ou  every  dsy^    X)n  ;a 
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1854.        Saturday  he  may  give  written  orders  for  admission  to 

Mabylbbonb   ^^^  persons,  instead  of  a  personal  introduction ;  and  oo 

Vestry        Sunday  may  be  accompanied  by  two  persons,  and  may 

Zoological    give  two  written  orders  for  admission.     Each  fellow  has 
Society.  ^ 

twenty  tickets,  which  such  fellow  signs,  and  eac^  of 

which  admits  one  person  on  any  one  day  in  the  year. 

They  may  have  a  transferable  ivory  ticket,  admitting 
two  persons,  available  throughout  the  whole  (period  of 
fellowship,  on  payment  of  10/.  in  one  sum.  They  may 
also  obtain  any  number  of  tickets,  in  addition  to  those 
to  which  they  are  entitled,  for  the  free  admission  of  the 
bearer  at  any  time  except  on  Sundays,  without  their 
personal  introduction,  on  payment  of  one  shilling  per 
ticket  for  adults,  or  sixpence  per  ticket  for  children,  at 
the  Office  of  the  Society  No.  11  Hanover  Square, 

The  Society  also,  on  special  application  to  the  coimcil, 
gives  gratuitous  admission  annually  to  about  10,000 
children  belonging  to  the  charity  schools  of  JLondon 
and  the  vicinity.  The  Society  also  gives  free  admission  * 
to  students  at  the  Royal  Academy,  at  the  School  of 
Design,  and  to  all  artists  native  and  foreign  who  are 
properly  recommended  as  likely  to  benefit  by  the  pri- 
vilege. And  the  Society  has  presented  many  valuable 
subjects,  which  have  died  in  their  menagerie,  and  also 
subjects  from  their  museum,  to  the  provincial  and 
metropolitan  collections  of  natural  history. 

The  gardens  and  museum  of  the  Society  are  open  to 
the  public  every  day  except  Sundays;  and  the  price 
charged  for  admission  (which  is  paid  at  the  entrance 
gates)  is  one  shilling  for  adults,  and  for  children  sixpenoe, 
except  on  Monday^  when  it  is  sixpence  for  alL  During 
Easter  week  the  charge  is  sixpence  every  day,  except 
on  Saturday^  when  it  is  one  shilling.     Thb  reduction  is 
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advertized  in  the  daily  papers;  and  placards  are  posted       1854. 

up,  announcing  the  same.     On  SundaySy  throughout  the  Marylmone 

year,  members  and  persons  with  orders  or  introductions       "wtry 

obtained  as  aforesaid  are  alone  admitted.  Zoological 

Society. 

Confectionery  and  other  refreshments  are  sold  in  the 
gardens  by  a  Mr.  Masters^  who  for  some  years  past  has 
carried  on  that  business  by  permission  of,  and  on  making 
an  annual  payment  to,  the  Society,  under  agreement 
with  the  Society.  The  agreement  in  that  behalf,  in 
force  when  the  rate  appealed  against  was  made,  was  the 
following.  - 

The  case  set  out  the  agreement.  The  following  are 
extracts. 

"An  agreement  made  this  29th  day  oi March  1852, 
between  The  Zoological  Society  of  London^  of  the  one 
part,  and  Thomas  Masters^  of  &c.,  "confectioner,  of 
the  other  part,  as  follows. 

"The  said  Zoological  Society^  for  the  considerations 
hereinafter  contained,  hereby  agrees  to  grant,  and  the 
said  Thomas  Masters  to  take  from  them,  the  privilege 
of  selling  confectionery  and  other  refreshments  in  the 
confectionery  rooms  at  the  gardens  of  the  said  Society 
in  the  Begent^s  Park,  and  such  accommodation,  in 
relation  thereto,  as  heretofore  enjoyed  by  him,  the  said 
Thomas  Masters^  at  the  said  gardens,  for  the  year  com- 
mencing on  the  1st  day  of  April  next  ensuing  the  date 
hereof,  and  ending  on  the  31st  day  of  March  1853. 
And,  in  consideration  of  such  privilege,  the  said  Thomas 
Masters  agrees  to  pay  to  the  said  Society  the  sum  of 
400/.,  and  an  additional  sum  of  6/.  for  every  10,000 
visitors  at  the  said  gardens  over  and  above  450,000 
during  the  said  period :  the  said  sum  of  400/.  to  be 
paid  at  the  times  following,' that  is  to  say:  200/.,  part 
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•  1854.        thereof,  on  or  before  the  31st  day  of  March  instant,  and 

Marylsbone  before  the  privilege  hereby  given  to  the  said  Thomas 

Vertry       Mdsiers  shall  be  exercised  by  him ;  and  the  remaining 

ZooLcwicAL  gum  Qf  200/.  on  or  before  the  1st  day  of  June  next; 
and  the  additional  sum  of  6L  for  every  10,000  visitors" 
&C.  "  to  be  paid  at  the  times  following :  that  is  to  say : 
the  first  payment  thereof  to  be  made*  on  the  1st  day  of 
the  month  next  ensuing  the  day  on  which  the  aggregate 
number  T)f  visitors  to  the  said  gardens,  computing  from 
the  said  1st  day  of  April  next  inclusive,  shall  amount 
to  the  full  number  of  460,000;  and  the  succeeding 
payments  to  be  made  on  the  1st  day  of  each  month 
next  ensuing  the  day  on  which  the  visitors  to  the  said 
gardens  shall  from  time  to  time  amount  in  number  to 
10,000  complete  over  and  above  the  said  number  of 
460,000."  Provisions  for  evidence  of  the  number  of 
visitors.  **  And  the  said  nomas  Masters  hereby  further 
agrees  to  make  the  said  several  payments  at  the  times 
and  in  manner  aforesaid,  without  any  deduction  what* 
soever;  also  not  to  assign,  underlet,  or  in  any  manner 
dispose  of,  the  privileges  hereby  granted,  or  any  part 
thereof,  without  the  previous  consent  in  writing  of  the 
secretary  of  the  said  Society ;  and  also  not  to  make  any 
alteration  in  or  upon  the  said  premises,  or  any  part 
thereof,  without  the  authority  in  writing  of  the  secretary 
of.  the  said  Society  authorized  in  that  behalf  by  an 
order  or  minute  of  the  council  of  the  said  Society': 
and,  at  the  expiration  of  the  said  term,  to  remove  ail 
things  belonging  to  him  from  the  said  gardens  and 
premises  of  the  said  Society,  and  to  leave  the  said 
rooms  in  the  same  condition  in  which  they  now  are, 
reasonable  use  and  wear  only  excepted.  And  it  is 
hereby  declared  that,   notwithstanding  the    [>ermission 
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hereby  given  to  the  said  Thomas  Masters  to  use  the        1854. 
said  rooms,  it  shall  be  lawful  for  the  said  Society,  at  all  iLLRYLsiKMit 
times,  to  enter  therein  for  any  purpose,  and  to  make  *J|^ 

any  repairs  or  alterations  as  they  may  think  fit.  And  ^^g^*^^ 
it  is  hereby  further  agreed  that  any  such  alterations  as 
shall  be  of  a  permanent  chanurter  shall  be  made  at  thb 
sole  cost  of  the  said  Society ;  but  that  all  such  alterations 
and  repairs  as  shall  be  of  a  temporary  character,  or  shall 
be  occasioned  by,  or  by  the  neglect  of,  the  said  Thomms 
Masters,  shall  be  made  and  executed  at  the  sole  cost  of 
the  said  Thomas  Masters,  under  the  direction  and  by 
the  workmen  appointed  by  the  said  Society's  architect." 
Provision  enabling  the  Society,  in  case  of  non-payment 
by  Masters,  or  default  in  the  observance  of  any  of  the 
agreements,  or  of  his  being,  by  himself  or  servants, 
guilty  of  any  misconduct  in  the  exercise  of  the  privileges 
granted,  to  determine  the  agreement  by  notice.  **  And 
it  is  hereby  lastly  declared  that  this  agreement  shall  not 
operate  as  a  demise  to  the  said  Thomas  Masters,  but 
merely  as  a  right  of  entry  upon  the  premises  of  the  said 
Society  for  the  purposes  hereinbefore  mentioned."  Th* 
common  seal  of  the  Society  was  affixed  to  the  agree- 
ment, which  was  signed  and  sealed  by  Masters. 

One  of  the  buildings  called  refreshment  rooms  in  tho 
above  agreement  is  situate  in  the  parish  of  Saint  Pancras ; 
two  others  are  situate  in  Saint  Mart/lebone.  The  first  of 
these  latter  is  a  wooden  building,  about  nine  feet  by 
seven  at  the  base,  and  nine  feet  high ;  and  it  is  closed 
by  shutters  and  a  door,  and  is  opened  by  Mr.  Masters 
at  9  A.  M.,  and  is  locked  up  by  him  at  sunset ;  that  being 
the  period  during  which  the  gardens  are  opened,  and 
during  which   the   right   of  selling   mentioned   in   the 
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1854.  agreement  is  exercised  by  him.     The  third  is  a  wooden 

Maeylebonb  co^^red  stall. 

Vestry  i^  ^^^  y^^^  jg^j  ^^le  Society  permitted  Mr.  Gould  to 

Zoological    build  a  room    in  the  cardens.      Mr.  Gould  exhibited 
Society.  ^ 

therein  his  collection  of  humming  birds:  and   he  was 

allowed  to,  and  did,  charge  for  admistsion  to  view  his 
said  collection  sixpence  .to  each  person  (excepting 
fellows),  in  addition  to  the  money  paid  to  the  Society 
by  each  person  for  entering  the  gardens.  This  con- 
tinued till  October  1851.  In  the  following  year,  Mr. 
Gvuld  allowed  the  humming  birds  to  be  exhibited  by 
the  Society  in  their  gardens,  without  any  additional 
charge  being  made  to  visitors  to  the  gardens.  The 
Society,  at  the  end  of  1851,  used  the  materials  of  Mr. 
Croulds  building  in  constructing  a  fresh  building  for 
exhibiting  the  birds  in  1852.  The  success  of  Mr.  GouUCs 
exhibition  appears  by  the  report  of  the  council,  read  on 
the  29th  April  1852,  which  report,  as  well  as  the  accom- 
panying report  >of  the  auditors  of  accounts,  and  the 
report  read  on  the  29th  ^;7n7  1851,  and  the  auditor's 
accounts  accompanying  the  same,  and  the  report  read 
on  the  29th  day  of  April  1853,  and  the  auditor's  accounts 
accompanying  the  same,  may  be  referred  to  and  used 
by  either  party  on  the  argument  of  this  case  (a). 

(a)  Of  these,  parts  only  of  the  report  of  1851  were  referred  to  in  the 
argument.  Tbey  were  as  follows.  "  The  characteristic  increase  which 
has  had  so  important  an  effect  upon  the  finances  of  the  Society  is  however 
to  be  found  in  the  sums  contributed  by  the  public  for  admission  to  the 
gardens.  The  sum  of  10,'I62/.  9s.  having  been  derived  from  this  woroe 
presents  the  remarkable  increase  of  58104  19«.  over  the  receipts  of  1849, 
and  of  69351.  18«.  6<1  over  those  of  1847,  which  were  the  smallest  ever 
taken,  while  it  is  only  exceeded  by  those  of  1831  (11,4252.),  which  are 
the  largest. 

"As  to  the  receipts  of  the  current  year  from  the  1st  of  January  ^  notwith- 
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The  Society  occasionally  sells  animals  and  skins  to 
the  amount  of  several  hundred  pounds  sterling  a  year. 
In  1850,  the  sales  realized  724t  7*.  6^.;  and,  in  1851, 
269L  In  1853,  the  Society  sold  for  250/.  a  giraflFe,  bred 
in  the  gardens. 

The  transactions  and  proceedings  of  the  Society,  and 
papers  upon  topics  of  Zoological  Science,  Physiology 
and  Anatomy,  illustrated,  are  published  by  the  Society 
and  sold  to  the  public  Fellows  have  the  privilege  of 
receiving  gratis  one  copy,  yearly,  of  the  proceedings, 
and  the  privilege  of  purchasing  any  number  of  all  pub- 


1854. 

Mahylebone 
Vestry 
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standing  the  unfayourable  weather  in  March,  already  exceed  those  of  the 
corresponding  period  of  1B50  by  2621,  it  is  confidently  hoped  that  the 
flourishing  condition  of  the  institution  is  now  so  extensively  known,  and 
public  interest  so  thoroughly  awakened  in  its  favour,  that  this  soiurce  of 
income  is  preserved  from  the  adverse  fluctuations  which  had  formerly 
influence  over  it.** 

'*  The  great  financial  success  which  has  been  already  noticed  as  dis- 
tinguishing the  summer  of  1850,  and  the  consideration  of  the  peculiar 
circumstances  of  the  coming  summer,  confirmed  the  opinion  of  the  council 
as  to  the  desireableness  of  thoroughly  developing  the  manifold  attractions 
of  which  the  garden  establishment  is  capable. 

**  With  this  view  they  therefore  determined  on  completing  the  great 
aviary  which  was  commenced  in  1848,  and  of  which  the  plan  had  conse- 
quently been  well  tested  by  experience. 

**  The  great  attraction  to  visitors  which  is  presented  by  the  collection 
of  camivora,  rendered  some  provision  for  their  accommodation  absolutely 
necessary  on  the  south  side  of  the  terrace.  The  bank  which  formerly 
existed  there  has  consequently  been  converted  into  two  raised  walks  of 
six  and  eight  feet  in  width  respectively,  with  easy  approaches  and  an  exit  at 
the  western  end.  It  is  calculated  that  this  improvement  will  admit  of 
nearly  3000  persons  standing  in  front  of  the  terrace  dens  at  one  time.** 

"The  walks  throughout  the  garden  have  been  put  into  a  substantial 
state  of  repair,  which  was  imperatively  required  by  the  immense  increase 
of  friction  to  which  they  have  latterly  been  subjected.  The  principal 
walks  have  been  widened  ;  and  generally,  every  provision  has  been  made 
towards  placing  the  establishment  in  a  creditable  and  effective  condition 
during  the  season  which  is  now  on  the  eve  of  commencement. " 


3^^^        JuaSMtuk  vt  tint  socerf  jc  ^  iruat  il  ikt  asm. 

pifuiit  »  i^     Tus  nimfyr  :t  rucnss  ic  3it 
iBiuturT  prjiG^  !»  ir>X  sif  Vinrn   lie  Tmnraw  p 
Ij  feli^m^  is  4L.  aid  tse  -nTintiifr  pacriased   br 

JMid  vxxfcjtA.    Yzxast  pryy^frriiig  jod  3-MwrrioB 

fA>  Jjfxia^,  and  xbt  be  icdeffsed  sd  bj  eaifaer  pavtj  oB 

TLe  iDouBe  <3a7i«d  fnsa  die  itxss^  si^iBcripciani^ 
adflBSBOCo,  i«a3&  ale  di  2oci3^  aaid  all  ocfaer  nwoeym 
rtethed  bj  the  S:»etT,  k  spp&ed  as  slated  in  die 
aforesaid  printed  reports  -boose  and  office  expenoes): 
aod  tiiose  leporu  jncimie^  aaicc^  odier  tkings»  the  cost 
of  tea  and  ooSee  for  the  ieOovs  aod  other  persoos  pre- 
wtol  al  the  fbrtni^uhr  eremng  meetings  of  the  SocietT. 
Tbe  number  of  feDoirs  who  attend  these  meetings  is 
tttnallj  from  twentj  to  twentj  fire;  and  the  other 
persons  present  are  nsnallj  from  six  to  eight  friends  of 
such  (eUawB. 

A  band  nsiiaUT  piajs  in  the  gardens  on  er«7  SaterdEoy 
dttring  the  months  of  Jka^,  Jufy  and  AtiffusL  The 
musicians,  while  perfonning,  stand  in  the  paridi  <^ 
8ahU  Pancras  near  the  confines  of  the  two  parishes; 
but  tbe  company  who  surround  them  and  listen  to  their 
music  stand,  some  in  Saint  Pancras  and  some  in  3fary^ 
lebone^  while  so  listening.  The  expences  of  this  band 
were,  as  appears  by  the  auditors  report^  in  the  year  1850 
308/1  8#.;  and,  in  1851,  385/1  15i.     No  extra  chaiige  is 
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made  for  admission  on  those  days.  The  Society  advertises        1864. 
in  TTie  Times  and  other  papers  the  days  on  which  the   Makylbbone 
band  will  play,  in  conjunction  with  other  matter.     The  ^*/^ 

following  is  a  copy  of  an  advertisement  in  'Hie  Times    ^^,'^^"J,'^ 
ofthe  23d  J^wty  1851. 

^  Zoological  Gardens^  Regents  Park.  The  Uran  Utan 
presented  by  the  Governor  of  Singapore  is  exhibited 
daily  from  12  till  6  o'clock,  together  with  the  elephant 
calf  and  hippopotamus  presented  by  His  Highness  the 
Viceroy  of  Egypt  The  band  of  the  1st  Life  Guards 
will  perform,  by  permission  of  Colonel  JSafl,  at  4  o'clock 
on  every  Saturday  until  further  notice.  Admission,  one 
shilling;  on  iWbwcfay*,  sixpence."  Printed  placards  were 
also  placed' in  1851  and  1852,  in  various  parts  of  Zowrfon, 
at  railway  stations,  in  omnibuses,  &c.,  announcing  that 
the  band  would  play,  in  conjunction  with  other  matter. 
The  attendance  of  company  on  the  days  the  band  plays 
is  much  greater  than  on  other  days,  Monday  excepted, 
on  which  day  the  attendance  is  greatest,  owing  to  the 
charge  being  sixpence  only. 

During  the  Summer  of  1850,  two  Egyptian  Arabs, 
who  came  over  in  charge  of  a  collection  of  quadrupeds, 
birds  and  reptiles,  partly  a  gift  of  Abbas  Pasha^  and 
partly  a  purchase  by  the  Society,  exhibited,  in  these 
gardens,  shake  charming,  as  practised  by  their  tribe; 
which  exhibition  was  also  advertised  by  the  Society. 

About  three  acres  of  the  land  belonging  to  the 
Society,  towards  the  upper  part  of  the  gardens,  and  not 
at  present  required  for  the  animals,  are  cultivated  as  a 
flower  garden,  in  which  flowers  are  brought  to  a  state 
of  great  perfection:  and  there  are  greenhouses,  pits 
and  other  premises,  fitted  up  and  used  for  the  preserva- 
tion  of   the   garden   stock   during    the   winter.     The 

VOL.  in.  3  o  E.  &  B. 
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2'  tie  L:3izr  £43iimi.  :jk  7  cpnuzK  :xb^  ijk  snadHK 
jflrv^  '  i  iiiliiii  xsier  -^="^"  Trt^ta^-  sac  {  ^  T  Xlfi. 
^  ;^  ai  -g-^-fitiiuiM  insL  iMiuir;  xi  jk 

t/  lie  actyrlim     inc.  i: 
•:uillC3USrC» 

imt7  r''  at  srj  aoe  ue  jL-inHn-  ks  3k« 

''Z  UJt  jutfjr^xiaaii^  Mi  expnand  ia  fiat  thmUx^  *  the 
i^m^Aimevi  of  Zookcj  asDid  Ananl  FlnRBology,  and  the 
i»tr<>dtie:kiD  of  nrv  aid  ciirkxB  wLjatto  of  the  maimd 
kift^MS^^  u  ezdaireij  mmtitir,  it  is  utiiiu—  tkai  ife 
prerfHuiet  are  ti^Htd  to  paqx»es  doc  9dcnti6c.  TIk 
rep^/ft  '/  \hO\  poiDte  oot  that  the  great  mrif  ii.  of 
fiK^/fiM;  ban  arisen  from  the  sums  ooDtriboted  bj  the 
pfiMic  for  the  adminon  to  the  gardens:  aad  this  is 
altriUjte'l  to  the  improTcment  in  respect  of  the  obfects 
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exhibited  and  of  the  conveniences  afforded  to  visitors.  1854 
Such  an  exhibition,  though  affording  a  laudable  recre-  Marylfbonb 
ation,  cannot  be  said  to  have  an  exclusively  scientific 
purpose:  similar  exhibitions  took  place  for  the  amuse- 
ment of  the  populace  in  the  Roman  circus  (a).  It 
might  as  well  be  said  that  an  exhibition  of  fireworks 
was  made  for  the  exclusive  object  of  promoting  the 
science  of  pyrotechny.  One  attraction  dwelt  upon  is 
the  state  of  the  walks  in  the  garden.  Music  also  is 
resorted  to  as  a  means  of  attraction :  and  this  consti- 
tutes a  stronger  case  against  the  exemption  than  that  of 
Russell  Institution  v.  Vestry  of  St  Giles  (b).  But,  further, 
underletting  to  the  person  who  supplies  refreshments 
is  inconsistent   with   the   occupation   of  the   premises 


(a)  The  following  passage  id  Gibbon  wai  referred  to,  relating  to  the 
exhihition  of  wild  animals  in  the  Roman  circus  by  the  emperor  CarinuM 
and  others.  "While  the  populace  gaxed  with  stupid  wonder  on  the 
splendid  show,  the  naturalist  might  indeed  observe  the  figure  and  pro- 
perties of  so  many  different  species,  transported  from  every  part  of  the 
ancient  world  into  the  amphitheatre  of  Rome,  But  this  accidental  benefit, 
which  science  might  derive  from  folly,  is  surely  insufiBcient  to  justify  such 
a  wanton  abuse  of  the  public  riches.*'  Decline  and  Fall,  ch.  xn.  (Vol.  n. 
p.  100.  ed.  Milman,  1838).  C!ounsel  also  read  an  extract  from  ch.  iv.  of 
the  same  work  (vol.  i.  p.  162);  and  the  following  passages  from  Swain- 
$on*s  Preliminary  Diteourse  on  the  Study  of  Natural  Hittory.  "  The 
constitution  of  The  Zoological  Society  is  of  a  very  mixed  nature,  admirably 
adapted,  indeed,  to  the  reigning  taste,  and  to  uphold  a  very  agreeable 
and  popular  establishment,  suited  to  the  rational  amusement  of  the  public. 
It  is  more  calculated,  however,  to  diffuse  than  to  increase  the  actual  stock 
of  scientific  knowledge.  It  possesses  enormous  funds ;  but  it  must  not 
be  forgotten,  that  for  these  funds  it  is  lai^ely  indebted  to  its  popular 
arrangements.  It  might  perhaps  combine,  in  a  greater  degree  than  it 
docs,  the  diffusion  of  a  taste  for  natural  history,  with  the  permanent 
object  of  stimulating  original  investigation.**  P.  314.  "  We  can  only 
hope  that  a  larger  portion  of  these  funds,  in  process  of  time,  will  be 
devoted  to  the  prosecution  and  encouragement  of  legitimate  science  than 
has  yet  been  done.*'    P.  316. 

(&)  Ante,  p.  416. 
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1854.       exclusively  for  scientific  purposes:    and   on  this  point 
Marylkbone  Pt^rvis  v.  Traill  (a)   is   a   direct   authority.       Perhaps, 
^y       after  Churchwardens  of  St.  Ann  v.  Ldnnean  ^Society  {b), 
^SociETY^^   it  cannot  be  maintained  that  the  contributions  are  not 
in  part  voluntary.      [Lord  Campbell  C.  J.      The   con- 
tributions are  not  the  less  voluntary  from  the  contributore 
having  bound  themselves  to  pay.     But  it  may  be  worth 
considering  whether  that  which  is  paid  for  is  scientific 
improvement,  or  personal  benefit  in  the  nature  of  profit.] 
Certainly  the  [)rivileges  which  a  fellow  purchases  are  of 
value ;  as,  for  instance,  the  power  of  giving  admissions 
which  must  otherwise  have  been  paid  for. 

Willes^  contr£L  The  general  object  of  the  Society  is 
undoubtedly  scientific.  That  character  is  not  destroyed 
by  the  scientific  exhibitions  being  rendered  amusing. 
The  resort  of  visitors  produces  no  emolument  to  the 
individual  members.  The  refreshment  rooms  are  merely 
subsidiary:  at  scientific  meetings,  as,  for  instance,  at 
those  of  The  Royal  Society,  refreshments  are  provided. 
It  is  not  necessary  to  inquire  as  to  the  efi\»ct  of  the 
exhibition  of  the  humming  birds  by  Mr.  Gould,  the 
exhibition  having,  before  the  laying  of  this  rate,  been 
managed  merely  by  and  for  the  Society.  The  experi- 
ments upon  charming  snakes  are  closely  connected  with 
investigations  into  the  habits  of  the  animal ;  the  Arabian 
attendants  upon  the  quadrupeds  must  also  be  serviceable 
in  preserving  the  animals  in  a  proper  state,  and  in  making 
known  their  habits.  No  argument  in  favour  of  the  rate 
can  be  derived  from  the  fact  that  the  gardens  are,  to  a 
certain  extent,  ornamentally  laid  out :  there  can  be  no 

(a)  3  Exeh.  344.  (6)  Ante,  p.  793. 
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deviation  from  the  scientific  purpose  in  making  use  of        1854. 
land  not  yet  wanted :  the  banks  of  railways  are  com-   Marylebonb 
monly  made  use  of  as  gardens  or  hay  fields;   but  it  ^^ 

cannot  be  said  that  this  alters  the  nature  of  the  under-  ^Socicty.^^ 
taking.  [Lord  Campbell  C.  J.  You  are,  in  fact,  claiming 
to  exempt  from  rateability  these  three  acres,  and  so 
to  burthen  the  parish.]  If  the  Court  thinks  that  the 
exemption  is  too  widely  claimed,  the  rate  should  be 
confined  to  so  much  of  this  land  as  may  be  considered 
to  be  in  excess  of  the  scientific  purpose.  The  intro- 
duction of  music  of  course  constitutes  an  attraction  : 
but  the  parties  who  are  so  attracted  are  not  the  less 
instructed.  [Lord  Campbell  C.  J.  A  man  who  goes 
to  a  play  is  perhaps  instructed :  but  can  it  be  said  that 
the  play  is  exhibited  for  the  exclusive  purpose  of 
instruction?]  The  argument  for  the  rate  proves  too 
much :  no  science  is  pursued  without  something  being 
done  which  is  not  directly  an  act  of  scientific  investi- 
gation. 

Pashley  was  not  called  on  to  reply. 

Lord  Campbell  C.  J.  I  wish,  at  the  outset,  to 
express  my  opinion  that  the  Society  is  deserving  of 
the  highest  commendation  :  it  has,  I  have  no  doubt, 
essentially  contributed  to  the  advancement  of  natural 
science ;  and  I  hope  that  it  may  long  flourish.  But  I 
consider  that  it  does  not  come  within  the  statute.  It 
tends  to  advance  the  science:  but  can  that  be  said  to  be 
its  exclusive  object?  We  must  exercise  our  judgment 
upon  this  as  a  matter  of  fact ;  and,  doing  so,  I  see  that 
the  Society  has  also  another  object,  namely  amusement, 
amusement  of  a  most  innocent  and  laudable  kind,  but 


T«^g* 


f*Aff" 


j£die  ^cL 
3ac  cccsaBToy 
lrTi-*rfi-i  'ii  injecs  wnim.  :r  iicy  ^esc  die  sue  vibjec& 
^^*niii  EXft  He  ■^i^**"^j  -He  ■■«■  m-'m^-  at  a  jdenofic 
-nirrnnoiL.  uxr  33  icieza  uaa  woiei  me  hoc  neeesvy 
ir  -r-vsn  suisiii^r  ^i  ne  jtiimiifaTW  li  ^,fficr^  I  an 
-ncfsaine  it  ^^T"ro™  IxaL  iie  ^man  :d  znmmiiirr  ■  ooc 


xcorj  sxsaiccan*  k  dues  pnmuce  «iipiBcg  ;  wai  h 
i^Jtfi  rocii  :^  ''^^«f"g  a  rrefiilec:ii:a  ior  ii  iwwr :  bat  I 
tacciic  ttj  =ia£  die  premises  ire  xcxKcied  earfoaiiety 
'«>r  piix7«;fies  -sf  yrgnce,  Toey  ace  desij  uccmiitii  abo 
5:.r  ^orpr^Ks  -vfucs.  are  2cc  amRriecdj  proxiznafe  to  thtt 
'^r  zzjt  pcncQcdca  ^'  frynrr  A  iHH?cogt  die  ezeoipdaQ. 
A.4  CO  toe  ques^mi,  wbether  die  coatriboLioos  wn 
foiimtarr,  we  have  expressed  an  opimoa  tluK  ooocnbo- 
timw  are  ooC  10  wbere  die  infiendoa  k  Co  fwinhMf  a 
priTate  convenience,  as  is  d:e  ease,  I  beEere,  with  Banj 
infttitotioai  wfakb  aho  eoibrace  iciendfic  objects. 

(Iwmmxs  J.  I  am  of  the  same  opinioou  I  an 
^iad  that  tlie  porpoaea  of  the  Society  are  noc  ooofined 
Uf  ^(icb  aa  are  merely  adentific :  I  am  noc  aare  that  the 
%rklitional  object  which  is  attaioed,  that  of  bringiiig  people 
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together  for  rational  amusement  and  recreation^  is  not        1854. 

more  important  than  the  scientific  object     But,  as  the  Marylebonb 
Society  is  not  exchisively  devoted  to  scientific  purposes,        vestry 

the  exemption  cannot  be  sustained.  ^s^^^^^ 

(No  fourth  Judge  was  present) 

Judgment  for  respondents,  with  costs. 


The  Queen  against  The  Inhabitants  of  Bubqate.  wedKuday, 

^  May  3l8t. 

ON  appeal  against  an  order  of  two  justices,  removing  M.,  seized  in 
fee  of  land, 

Ann  Torboldy  widow,  and  her  three  children,  aged  devised  it  to 
respectively  twelve,  eight  and  six  years,  fi"om  the  parish  bequeathed  ail 
of  Mettis  to  the  parish  of  Burffote,  both  in  Suffolk,  the  ^T'^d^'^ 
Sessions  confirmed  the  order,  subject  to  a  case,  which  2j[^^.J^*** 
was,  in  substance,  as  follows.  ?®*i^',^**®, . 

land  should 

William   Torbold,   the  husband  of  the  pauper  Ann  be  sold  within 

six  months, 
Torboldy  previously  to  his  marriage  with  her,  acquired  a  and  equally 

divided  be- 

settlement  in  the  appellant  parish  of  Burgate,  by  hiring  tween  devisor*^ 

and  service  for  a  year  ending  at  Old  Michaelmas  1826.     if  any  of  the' 

But  the  said  Ann  Torbold  was  the  daughter  and  one  S^'^^aTth^^^^^ 

of  the  coheiresses  of  John  MulUngery  late  of  the  parish  '^^Jl^ij? Jitided 

of  Wortham  in  Suffolk.     At  the  time  of  her  marriage  *>«?,'!««"  ^®  , 
'*'  ^^      children  of  such 

with  W.  Torboldy  which  took  place  in  June  1829,  she  child:  and 

executors  were 

resided  with  her  father  in  a  house  of  his  own.     He  was  named ;  but  no 

estate  or  power 

seized  in  his  demesne  in  fee  simple  of  this  house,  and  of  sale  was 

expressly  given 

to  them. 

The  devisor  survived  A.,  and  left  two  daughters,  and  grandchildren  by  another  daughter, 

some  being  minors  at  the  time  of  the  devisor's  death.    The  land  was  sold  more  than  seven 

months  af^r  devisor's  death ;  and,  during  the  whole  interval,  one  of  the  surviving  daughters, 

with  her  husband,  resided  on  tho  land. 

Hold :  that  a  settlement  was  gained  by  such  residence. 
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1854.        of  the  premises  thereunto  belonging,  and  also  of  about 

The  Queen     ^^  acre  of  land  adjoining  the  same  :  and  the  whole  was 

Inhabitants^of  situate  in  the  parish  of  Worthanu     Upon  the  marriage 

KuRGATE.      of  ly^  and  A.  Torbold,  W.  Torbold  came  to  reside  with 

his  wife  and  her  father  in  the  house  in  question ;  and 

all  of  them  continued  to  reside  together  until  the  death 

of  John  MuUinger.     He  died  on  or  about  31st  August 

1844,  having  first  made  and  published  his  last  will  and 

testament   in  writing,   duly  executed  and  attested  for 

passing  real  estate.     The  following  is  an  extract 

"  I,  John  MuUinger^  "  do  declare  this  to  be  his  last 
will  and  testament,  however  imperfect  it  may  be  written. 
Itim,  I  give  and  bequeath  to  my  said  beloved  wife  Ann 
MuUinger  my  freehold  estate  and  all  that  appertain  to 
it  during  her  naturall  life,  leying  in  Blow  Norton  in  the 
county  of  Norfolk,  Itim,  I  allso  give  to  my  said  beloved 
wife  Ann  MuUinger  my  other  freehold  estate,  and  all 
that  appertain  to  it,  leying  in  Wortham  in  the  county  of 
Suffolk,  during  her  natural  life.  Itum,  I  allso  give  unto 
my  beloved  wife  Ann  Mullinser  all  my  live  and  ded 
stock,  with  goods  and  chattels,  bills  and  bonds,  com, 
wither  in  the  bame  or  on  the  land,  to  do  with  as  she 
please:  but,  providing  their  should  not  be  anufF  money 
to  bury  me  and  pay  all  just  bills,  the  same  shall  be 
taking  out  of  the  said  goods  and  chattels.  Itum,  after 
my  beloved  wife  is  deceased,  the  same  two  fireehold 
estates  shall  be  sold  within  six  months,  and  bee  equily 
divided  betwin  my  six  children;  and  providing  any  of 
them  shold  be  ded,  their  farther  or  moother's  share  to 
be  equily  divided  betwin  their  children.  Ware  of  i 
chose  for  my  executors  or  execiitricks  Ann  MuUinger^ 
my  bloved  wife,  and  William  Hogg,  my  son  in  law, 
ware  of  thay  shall  be  paid  their  reasonable  expences." 
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Ann  MuUingeTy  the  wife,  of  the  testator,  predeceased        1354 
him,  and  died  in  or  about  January  1842.     The  only     xhe  Queen 
descendants  of  the  testator  alive  at  his  decease  were  his   T^^j^jji^^^j  ^^ 
daughter  the  pauper  Ann  Torboldy  his  daughter  Mary     Buroate. 
Greeny   since   deceased,    but    then    living,   married   to 
Charles  Chreeriy  and  his  grandchildren,  some  of  whom, 
at  the  time  of  the  testator's  death,  were  minors,  being 
the  lawful  issue  of  his  daughter  Susannah  Hoggy  then 
deceased,   and   William  Hogg   her  husband,  Susannah 
Hogg  having  intermarried  with   JVilUam  Hogg  on  5th 
July  1814,  and  having  died  in  March  1829. 

The  property  of  the  testator  described  in  his  will 
as  his  freehold  estate  lying  in  Worth'am  in  Suffolk 
consisted  of  the  house  and  premises  and  land  above 
mentioned. 

W.  Torboldy  and  the  pauper  A.  Torboldy  his  wife,  and 
his  family,  continued  to  reside  and  sleep  in  the  said 
house,  and  occupied  the  said  house  and  premises  and 
land  from  the  death  of  the  testator  until  the  same  was 
sold,  under  the  provisions  of  the  will,  in  April  1845 : 
and,  on  the  sale,  W,  Torbold  and  Ann  his  wife  received 
one  third  part  of  the  purchase  money. 

The  pauper  children  are  the  lawful  issue  of  the  mar- 
riage of  W.  Torbold  and  A,  Torboldy  and  are  of  the 
ages  above  mentioned  (twelve,  eight  and  six),  and 
unemancipated. 

W.  Torbold  died  on  or  about  3d  January  1852. 

Neither  IV.  Torbold,  nor  A,  Torboldy  his  wife,  nor 
their  children,  ever  resided  at  so  great  a  distance  as 
ten  miles  from  the  parish  of  Wortham. 

The  question  for  the  opinion  of  the  Court  of  Queen's 
Bench  is:  Whether  the  facts  stated  shew  a  settlement 
of  Ann  Torboldy  the  widow,  in  the  parish  of  fVortham, 


if 
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bound  to  exercise  over  the  infant's  estate.  In  Bex  v.  1354. 
Stone  (a)  it  was  held  that  the  executor  of  a  tenant  from  xhe  Queen 
year  to  year  of  an  estate  under  the  value  of  lOt  might  j^jj^jjj^^,  ^ 
gain  a  settlement  by  residence  on  it:  but  Lord  Kenyan  Buboatb. 
seems  to  put  the  decision  on  the  ground  that  the  exe- 
cutor would  hold  the  land  though  for  the  benefit  of  others : 
the  trustee  of  an  outstanding  term  could  not  gain  a  settle- 
ment :  here  the  heirs  would  merely  be  the  persons  from 
whom  the  executors  of  the  will  would  take  the  estate,  and 
would  have  neither  an  interest  entitling  them  to  reside 
nor  a  duty  requiring  them  to  do  so.  The  heirs  could  not 
be  chai^d  with  a  breach  of  trust  [Lord  Campbell  C.  J. 
Suppose  rent  became  due  before  sale.]  The  executor 
would  distribute  it  among  the  parties  entitled  to  the  pro- 
ceeds of  the  sale.  But,  further,  the  executors  took  the  fee. 
They  would  have  to  convey  a  fee  simple  to  the  vendee 
under  the  wilL  {hordCampbettCJ.  Do  you  contend  that 
there  can  be  no  power  of  sale  without  a  legal  estate  in 
the  land?]  In  Shapland  v.  Smith  (J)  (referred  to  in 
Silvester  dem.  Law  v.  Wilson  (c)  )  it  was  held  that,  where 
trustees  had  to  pay  rates,  taxes  and  repairs,  and  then  pay 
over  the  surplus  to  A.,  they  took  the  legal  estate.  The 
executors  here  would  be  bound  to  collect  the  rents,  till 
the  sale.  Nor  is  there  any  settlement  in  respect  of  the 
pauper's  equitable  interest  In  Regina  v.  St  Margaret^ 
Leicester  (d),  land  was  devised  to  a  trustee,  in  trust  to 
sell  and  divide  the  estate  among  the  devisor's  children, 
and  to  the  separate  use  of  such  female  children  as  should 
be  married:  and  it  was  held  that  the  husband  of  one  of 
such  children,  residing  on  the  land  before  sale,  did  not 


(a)  6  r.  B,  295.  (ft)  I  Br.  Ch.  Co,  76. 

(c)  2  r.  R.  444.  (rf)  2  Q.  B,  S69. 
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1854.        gain  a  settlement;    and  Rex  v.   Natland  (a)  was  there 
The  QuEEN^  overruled.     [Lord  Campbell  C.  J.     How  do  you  collect 

Inhabitants  of  ^^^^  *^^^  ^^"  ^^^^  ^^^  ^'®  ^^  ^^  '^  made  by  the 
BiiBGATE.  executors  ?]  That  appears  from  Forbes  v.  Peacock  (*> 
A  party  entitled  to  the  proceeds  of  the  sale  of  an  estate 
may,  in  general,  elect  to  hold  the  land :  but  that  cannot 
be  so  here,  because  the  pauper  was  one  only  of  persons 
so  entitled,  some  of  whom  were  minors  and  incapable 
of  electing.  The  pauper  was  therefore  merely  a  legatee 
of  personalty.  [Erie  J.  In  the  argument  in  Regina  v. 
St.  Margaret,  Leicester  (c),  Rex  v.  Wivelingham  (d)  was 
mentioned.]  The  devisee  in  that  case  was  capable  of 
electing  to  take  the  land,  and  did  elect  [Erie  J.  One 
devisee  was  a  married  woman.]  That  point  was  not 
brought  before  the  Court  [Crompton  J.  No  consent 
of  the  other  devisees  was  necessary  here :  the  wife  was 
entitled  to  reside  as  heir.]  It  is  not  found  that  the 
residence  was  in  fact  in  that  character. 

Dasent  and  H.  Mills^  contr^  were  not  called  on. 

Lord  Campbell  C.  J.  It  seems  to  me  quite  clear 
that  there  is  here  a  legal  title  to  the  land  coupled  with  a 
right  to  the  proceeds  of  the  sale. 

Erle  J.  .  I  think  a  settlement  was  gained.  As  I 
construe  the  will,  the  legal  estate  descended  to  the 
pauper,  with  a  right  to  reside  till  the  power  of  sale 
should  be  exercised.  The  only  case,  where  a  pauper 
has   been   removed   from    land  in  which    he   has  any 


(a)  Burr,  S.  C.  793.  (b)  \\  M.  ^  ff.  630. 

(c)  2  Q.  B.  559.  id)  2  Doug.  767. 
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interest,  is  Regina'y.  St.  Margarety  Leicester  {a).     With-        1854. 

out  saying  more  of  that  decision,  the  legal  estate  is  here  jhe  Queen 

in  the  pauper.  Inhabhanuof 


BURGATK. 


Crompton  J.     The  pauper  had  a  clear  legal  estate  in 
the  land,  and  could  not  be  removed. 

(No  fourth  Judge  was  present) 

Order  of  Sessions  quashed. 

(a)  2  Q.  B,  659. 


IN  THE  EXCHEQUER  CHAMBER.         J^''^' 
BouGLEUX  against  Swayne  and  another. 

TN  this  case,  judgment  having  been  given  in  the  Court  A  plaintiff  in 
of  Queen's  Bench  for  the  defendants,  upon  a  special  Bench,  af^er 

T  1  i«»/r.  1  -1  t»ii      judgment  there 

verdict,  the  plaintiff  suggested  error  in  law,  which  the  for  defendant, 

defendants  denied.  ernn-Tn  the 

Bovill  now  moved  that  the  plaintiff  should  give  secu-  chamw!' 

rity  for  costs  in  error  to  the  satisfaction  of  the  Master  "^^^^^  defend- 

*'  ant  denied. 

of  the  Court  below,  and  that  in  the  meantime  proceed*  Plaintiff  re- 

*■  sided  abroad 

ings  should  be  stayed.    He  stated  the  following  facts  (a),  out  of  the 

'  /..  .T  ft  jurisdiction  of 

The  plaintiff  was  a  foreigner,  resident  out  of  the  juris-  the  Engiuh 

Courts.    He 
had,  by  order 

of  the  Queen*8  Bench,  given  security  below  for  costs :  and  the  costs  incurred  in  that  Court 

exceeded  the' amount  for  which  security  had  been  given. 

On  the  application  of  the  defendant,  after  denial  of  error,  the  Court  of  Exchequer  Chamber 

ordered  the  plaintiff  to  give  security  for  costs  in  error  to  the  satisfaction  of  the  master  of  the 

Court  below,  proceedings  to  be  stayed  in  the  meanwhile. 

(a)  No  affidavit  was  used  on  either  side,  the  counsel  agreeing  as  to  the 
facu. 
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1854.  diction  of  the  English  Courts.  He  had  given  secarity 
BouGLEux  ^^^  co%Xs  in  the  Court  below,  which  included  the  costs 
SwAYNE.  ^^  ^  former  trial  The  security  given  was  to  the  anaount 
of  400/. ;  but  the  costs  amounted  to  458t,  subject  to  a 
question  which  was  pending  on  the  taxation,  and  which 
might  have  the  effect  of  increasing  the  costs.  An  appli- 
cation to  the  same  eflFect  had  been  made  to  Crompton  J., 
at  Chambers,  who  was  of  opinion  that  the  case  was  one 
in  which  he  was  not  entitled  to  interfere,  even  if  he 
were  disposed  to  do  so. 

Bovilly  in  support  of  his  motion.  In  Prai/  v.  JEdie  (a), 
where  the  Court  of  Queen's  Bench  stayed  proceedings 
till  security  for  costs  should  be  given  by  the  plaintiff, 
who  resided  in  America^  the  reason  for  granting  such  an 
application  is  stated  by  Bulkr  J. :  "  if  a  verdict  be  given 
against  the  plaintiff  he  is  not  within  the  reach  of  our 
law  so  as  to  have  process  served  upon  him  for  the  costs." 
The  same  rule  was  adopted  by  the  Court  of  Common 
Pleas  in  Benazech  v.  Bessett  {b).  There,  a  claimant 
having  been  substituted  for  a  defendant  under  an  inter- 
pleader rule,  Maule  J.  said :  "  The  same  mischief  exists 
in  this  as  in  all  other  cases  where  the  action  is  brought 
by  a  foreigner  resident  abroad.  Unless  entitled  to  secu- 
rity, the  claimant,  if  he  succeeded,  would  be  without 
remedy  for  his  costs."  That  applies  to  a  case  where  an 
unsuccessful  plaintiff  suggests  error.  In  Haygcarth  v. 
Wilkinson  (c)  the  defendant  below  brought  error  (under 
the  old  practice),  and  died  after  joinder ;  and  the  Court 
of  Exchequer  Chamber  stayed  the  proceedings  till 
security  for  costs  was  given  to  the  defendant  in  error,  it 

(a)  1  T.  R.  267.  (6)  1  Com.  B.  313. 

(c)  12  Q.  ^.851. 
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appearing  upon  affidavit  that  the  plaintiff  in  error  had  died        1 354, 
insolvent,  and  that  his  attorney  was  prosecuting  the  writ     BouGLEinT 
of  error  at  his  own  risk  and  for  his  own  benefit     Frotn  ^• 

this  it  appears  that  the  same  principle,  as  to  requiring 
security  for  costs,  prevails  in  proceedings  in  error  as  in 
proceedings  in  Courts  of  original  jurisdiction.  And  in 
Lewis  V.  Ovens  (a)  the  Court  of  Queen's  Bench  ordered 
that  the  plaintiff  in  error,  defendant  below,  should  give 
security  for  costs,  or  else  that  the  judgment  might  be 
enforced,  it  appearing  that  he  resided  in  Ireland^  and 
that  the  judgment  below  had  been  given  on  demurrer 
to  a  replication  to  a  sham  plea.  The  alternative  there 
allowed  would  be  unavailing  here,  because  the  parties 
on  whose  behalf  the  application  is  made  are  defendants 
in  the  Court  below,  where  they  have  succeeded. 

Karslahe  shewed  cause  in  the  first  instance.  No  case 
has  occurred  where  the  plaintiff  in  the  Court  below, 
bringing  error,  has  been  compelled  to  give  security. 
[Pollock  C.  B.  The  application  is  only  for  security  for 
costs.]  Here  security  has  once  been  given;  and  firesh 
security  cannot  be  asked  for.  That  was  held  in  Jones  v. 
Jacobs  {b),  where  the  sureties  had  become  insolvent. 
So  in  Kent  v.  Poole  (c)  Patteson  J.  refused  to  increase 
the  amount  of  security  for  costs,  fixed  by  the  Master, 
on  the  ground  that  the  amount  would  in  &ct  probably 
be  larger  than  that  fixed.  Again,  the  application  is  too 
late.  The  defendants  have  denied  the  error  in  law, 
which  is  equivalent  to  having  joined  in  error  under  the 

(a)  b  B,^  Aid,  265. 

(6)  2  DowL  P.  C,  442.     In  the  2d  line  of  the  report  there,  it  seenU 
that  "  plaintiff"  should  be  read  for  *<  defendant. '* 
(c)  7  DowL  P.  C.  672. 
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1854.        former  practice.     [Jervis  C.  J.     I  do  not  see  how  they 
BoooLEJjx     could  apply  earlier.]     There  is  no  precedent  for  this 
Sw/^KE.      application. 

Jervib  C.  J.  It  seems  to  be  the  opinion  of  the 
Court  that  this  applicaUon  should  be  granted,  though 
we  have  no  precedent  In  three  or  four  years  this 
decision  will  constitute  a  precedent 

Pollock  C.  B.,  Maule,  Cresswell  and  Cbowdeb 
Js.,  and  Aldebson,  Platt  and  Martin  Bs.,  concurred. 

Rule  absolute. 


June  lit. 


John  Storm  against  Edward  Stirling. 


"^dL^       "piRST  Count     That,  whereas  defendant,   on   10th 

delivered  to  March  1845,  in  parts  beyond  the  seas,  to  wit  at 

pUintiff,  a 
written  tn- 

ttminentp  contitiiiiig  the  following  words :  *'  nine  months  after  date,  I  promise  to  pay  to  the 
secretary  for  the  time  being  of  The  Indian**  &c  *'  Society^  or  order,  Company^s  rupees, 
twenty  thousand,  with  interest  at  the  rate'*  &c.  ;  **  and  I  hereby  deposit  in  his  hands  twenty 
two  Union  Bank  shares,**  **  by  way  of  pledge  or  security  for  the  due  payment  of  the  said 
sum  of  Company's  rupees,  twenty  thousand,  as  aforesaid ;  and,  in  default  thereof,  hereby 
anthoriie  the  said  secretary  for  ue  time  being,  forthwith,  either  by  private  or  public  sale, 
absolatelj  to  sell  or  dispose  of  the  said  twenty  two  Union  Bank  shares,  so  deposited  with 
him ;  and  out  of  the  proceeds  of  sale  to  reimburse  himself  the  said  loan  of  Company's  rupees, 
twenty  thousand,  and  interest  theredn,  as  aforesaid,  he  rendering  to  me  any  surplus  which 
may  be  forthcoming  from  such  sale.  And  1  hereby  promise  and  undertake  to  make  good 
whatever,  if  anything,  may  be  wanting  over  and  above  the  proceeds  of  such  sale,  to  make  up 
the  full  amount  of  the  said  loan  of  Company's  rupees,  twenty  thousand,  and  interest  as 
aforesaid.** 

Plaintiff,  at  the  time  of  the  making  and  delivering  of  this  paper,  and  thence  forward 
continually  till  the  expiration  of  the  nine  months,  and  ever  since,  had  been  secretary  of  the 
Society.  An  action  having  been  brought  by  him  against  defendant,  after  the  expiration  of 
the  nine  months,  as  upon  a  promissory  note,  the  declaration  averring  the  plaintiff  to  have 
been  and  to  be  secretary  as  aforesaid,  and  the  defendant  having  denied  making  the  note : 

Held,  that  the  instrument  was  not  a  promissory  note,  the  payee  being  uncertain  at  the 
time  of  the  making. 

Qiuere,  Whether,  independently  of  this  objection,  the  promise  by  the  maker  to  pay  in 
default  of  the  deposit  making  up  the  sum  would  have  prevented  the  instrument  firom  being 
a  promissory  note  ? 
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Calcutta  in  the  East  Indies^  made  bis  promissory  note  in         1854. 
writing,  and  thereby  promised  to  pay  to  the  secretary        storm 
for  the  time  being  of  The  Indian  Laudable  and  Mutual      j^hling. 
Assurance  Society  twenty  thousand  Company's  rupees, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  nine 
months  after  the  date  thereof,  which  period   and    the 
time  for  payment  of  the  said  note  had  expired  before 
the  commencement  of  this  suit;  and  then  delivered  the 
said  note  to  the  plaintiff,  who,  at  the  time  of  the  making 
of  the  said  promissory  note  and  from  thence  hitherto, 
was  and  is  the  secretary  of  the  said  Indian  Laudable  and 
Mutual  Assurance  Society :  averment  that  the  said  sum 
of  twenty  thousand  Company's  rupees  was  and  is  of  great 
value,  to  wit  of  2000/.  of  lawful  &c.     Breach :   Non- 
payment. 

Plea  to  this:  That  defendant  "did  not  make  the 
alleged  promissory  note.** 

The  plaintiff  took  issue  on  this  plea.  There  were 
also  other  issues  of  fact. 

On  the  trial,  before  Crompton  J.,  at  the  Middlesex 
sittings  in  Michaelmas  Term,  1853,  a  special  verdict  was 
found ;  of  which  the  parts  now.  material  were  as  follows. 

As  to  the  first  issue.     That  the  defendant,  at  a  certain 
place  &c  (as  in  the  declaration),  made  and  signed,  and 
delivered  to  the  plaintiff,  a  document  in  the  words  and 
figures  following,  that  is  to  say : 
«  C.  20000.  «  Calcutta,  10th  March,  1845. 

"Nine  months  after  date,  I  promise  to  pay  to  the 
secretary  for  the  time  being  of  The  Indian  Laudable  and 
Mutual  Assurance  Society,  or  order.  Company's  rupees, 
twenty  thousand,  with  interest  at  the  rate  of  six  per 
cent  per  annum.  And  I  hereby  deposit  in  his  hands 
twenty  two  Union  Bank  shares,  as  particularized  at  foot, 

VOL.  in.  3  n  e.  &  b. 
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1864.        by  way  of  pledge  or  security  for  the  due  psjincflit  <rf  tfc« 

Storm        ^^^    ^^^  ^^  (company's    rupees,  twenty   thotnimrfj  ^^ 
^iRUNG.      aforesaid ;  and,  in  default  thereof,  hereby  mathoriae  tht 
said  secretary  for  the  time  being,  forthwith,  etther  br 
private  or  public  sale,  absolutely  to  sell  or  dispose  of  tbm 
said  twenty  two  Union  Bank  shares,  so  deposited 
him;   and  out  of   the    proceeds  of   sale   to 
himself   the    said    loan  of    Company's    rupees,  twenty 
thousand,  and  interest  thereon,  as  aforesaid,  he  rendering 
to  me  any  surplus  which  may  be  forthcoming  frooi  such 
sale.     And  I  hereby  promise  and  undertake  to  make 
good  whatever,  if  anything,  may  be  wanting  over  and 
above  the  proceeds  of  such  sale,  to  make  ap  the  fiiD 
amount  of  the  said  loan  of  Company's  rupees,  twenty 
thousand,  and  interest  as  aforesaid. 

''Edwd.  Stirlmg.'' 
(Then  followed  the  numbers  of  the  shares.) 
*'  No.  33.  Due  10/13  Dec.  fA5r 

That  The  Indian  Laudable  and  Mutual  Assttrmma 
Society  J  in  the  said  document  mentioned,  is  The  JndkiM 
Laudable  and  Mutual  Assurance  Society  within  in  the 
declaration  mentioned ;  and  that  the  plaintiff,  at  the 
time  of  the  making  of  the  said  document,  and  fium 
thence  until  the  time  of  the  commencement  of  the 
within  mentioned  action,  was  the  secretary  of  the  saki 
Society.  That  the  name  Edward  Stirlinffy  set  and  sub- 
scribed to  the  said  document,  is  of  the  proper  band- 
writing  of  the  defendant  That  the  said  sum  of  twenty 
thousand  Company's  rupees,  at  the  time  of  the  making 
of  the  said  document,  and  when  the  same  became  due, 
was  of  the  value  of  2000i  of  lawful  money  of  Great 
Britain.  The  special  verdict  then  left  the  first  issue  to 
the  Court  in  the  usual  form.  The  findings  on  the 
other  issues  were  immaterial  to  the  question  now  decided. 
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The  case  as  to  the  first  issue  was  argued  in  last  Easter        1854. 
Tenn  (a),  STt>RM 


Lush,  for  the  plaintiff.  The  document  is  a  promissory 
note.  Two  objections  will  be  made.  First,  it  will  be 
said  that  the  promise  to  make  good  any  sum  by  which 
the  produce  of  the  shares  may  fall  short  of  the  twenty 
thousand  rupees  qualifies  the  original  promise,  and 
destroys  its  character  of  promissory  note.  But  such  an 
additional  engagement  has  not  the  eflfect  suggested.  In 
H^e  V.  Charlton  (b)  an  instrument,  which  in  other 
respects  was  a  promissory  note,  contained  a  statement 
that  the  maker  had  deposited  certain  title  deeds  as  an 
additional  security  for  the  sum  which  he  promised  to 
pay :  and  it  was  held  that  this  was  a  promissory  note  on 
which  the  indorsee  might  sue  the  maker ;  Patteson  J. 
saying  that  this  instrument  was  not  the  less  a  promissory 
note  from  its  being  also  an  agreement  of  another  kind. 
Fancourt  v.  Thorne  (c)  is  to  the  same  effect  [  Wightman  J. 
The  promisee  here  was  not  bound  to  have  recourse  to 
the  shares.]  He  was  not:  if  that  had  been  a  necessary 
step,  perhaps  the  case  might  have  been  like  that  of  an 
instrument  containing  a  promise  to  pay  money  and  do 
another  act;  it  seems,  from  Follett  v.  Moore  («{),  that 
such  an  instrument  would  not  be  a  promissory  note. 
The  engagement  is  not  then  satisfied  by  the  mere  pay- 
ment of  the  money.  Here  the  promisee  has  an  imme- 
diate unqualified  right  to  demand  the  money  at  the  end 
of  the  nine  months ;  and  the  mere  payment  discharges 

(a)  Afay  5,  1854.  Before  Lord  OkmpUIi  C.  J.,  mghtman  and  Cromp- 
<o»  Js. 

(ft)  A  A,^  E.  786.  (c)  9  Q.  B,  312. 

{d)  4  Bxck,  410. 

3  u  2 


Stirling. 
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1854.  tte  promisor.  Besides,  the  promise  to  pay  the  deficii 
Storm  ^s  no  more  than  the  law  would  imply  froni  the  dej 
Stiblino.  ^°^  ^^®  debt:  the  addition  therefore  goes  no  further  t 
a  mere  recital  of  the  fact  of  the  deposit.  There  L 
fresh  consideration.  Secondly,  it  will  be  objected  that 
party  to  whom  the  promise  is  made  is  not  a  design; 
individual.  But  the  fair  meaning  of  the  undertakinj 
to  pay  to  the  plaintiff,  described  as  being  the  secret 
at  the  time,  if  he  should  be  secretary  at  the  maturit 
the  note.  [Lord  Campbell  C.  J.  That  might  be  » 
the  promise  were  simply  to  pay  to  the  secretary,  with 
the  addition  of  the  words  '^  for  the  time  being."  I 
even  supposing  that  the  meaning,  is  an  instrument  v 
such  a  conditional  promise  a  promissory  note  ?]  A  [ 
mise  to  pay  S.  W.  and  S.  /).,  "  stewardesses  for  the  li 
being  of  The  Provident  Daughters^  Society ^^  "  or  tl 
successors  in  office,'*  was  held,  in  Rex  v.  Box  {a\  to 
rightly  described,  in  an  indictment  for  forgery  un 
Stat  2  &.  2.  c  25.  s.  1.,  as  a  promissory  note.  [L 
Campbell  C.  J.  The  persons  were  there  designal 
Crompton  J.  The  Court  seems  to  have  rejected 
words  "  or  their  successors  in  office,"  because  there  co 
be  no  such  successors.]  The  mention  of  the  na 
makes  no  difference.  In  Megginson  v.  Harper  (Jji) 
instrument  purported  to  be  a  "  promise  to  pay  to 
trustees  acting  under  the  will  of"  W.  B.;  and  it  ^ 
treated  as  a  promissory  note.  [Lord  Campbell  C. 
Is  not  this  a  promise  to  pay  the  person  who  shall 
secretary  at  the  maturity  of  the  note  ?]  It  is  payable 
order :  the  plaintiff  might  have  indorsed  over  at  or 
[Crompton  J.     If  he  did  not  do  so,  would  not  the  s 

(o)  6  Taunt  325.  (6)  2  Cr.  Sr  M.  322, 
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cessorsy  supposing  it  a  promissory  note,  be  entitled  to  lS54. 
indorse  it  over  ?]  There  were  no  such  persons  in  exist-  qiorh 
ence:  supposing  even  that  the  note  is  not  negotiable  g^iKUNG 
at  all,  the  action  on  it  must  have  been  brought  by 
the  plaintiff,  even  if  he  had  quitted  office.  [Lord 
Campbell  C.  J.  The  parties  clearly  did  not  mean  that] 
The  deposit  of  the  shares  is  into  the  hands  of  the  plain- 
tiff; he,  "the  said  secretary  for  the  time  being,"  is  to 
sell  the  shares  "so  deposited  with  him"  There  is  no 
uncertainty  as  to  the  payee  in  the  sense  in  which  the 
instrument  in  Blanchenhagen  v.  Blundell  (a)  was  un- 
certain, where  the  promise  was  to  pay  to  J.  P.  D.  or  to 
the  plaintifis.  [Lord  Campbell  C.  J.  Suppose  I  make 
a  written  promise  to  pay  to  the  person  who  shall  be 
lord  mayor  next  year.]  That  might  not  be  a  promis- 
sory note.  [Lord  Campbell  C.  J.  The  promise  would 
be  to  pay  to  the  lord  mayor  for  the  time  being.]  There 
is  no  uncertainty  on  the  face  of  the  instrument  The 
promise  here  is  either  to  pay  to  the  actual  secretary,  the 
plaintiff,  or  to  a  person  not  in  being ;  and,  on  the  last 
alternative,  it  is  a  promissory  note  payable  to  the  bearer. 

fFilleSy  contra.  As  to  the  objection  last  discussed. 
The  promise  is  to  pay  to  the  person  who  shall  be 
secretary  at  maturity:  and  the  case  therefore  is  not 
within  Stat.  3  &  4  Ann.  c.  9.  s.  1.,  which  includes  only 
promises  to  pay  to  any  "  person  or  persons,  body  politic 
and  corporate,  his,  her,  or  their  order,  or  unto  bearer." 
Independently  of  the  statute,  the  action  on  a  note  would 
not  lie,  according  to  Lord  Holt  (b).  In  Colehan  v. 
Cooke  (c),  where  the  particular  instrument  in  question 

(fi)  2  B.^  Aid.  417.  (6;   ClerkM  t.  Martin,  2  Ld,  Raym,  757. 

\c)    »7//fj,  393.  397. 
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1854.  was  held  to  be  within  the  statute,  Holies  C.  J.  exp 
Stobm  some  of  the  cases  in  which  it  had  been  held  thai 
Stiruno.  stotute  was  not  applicable,  saying:  "they  are  a 
them  cases  where  either  the  fund  out  of  which 
payment  was  to  be  made  is  uncertain,  or  the  tini 
payment  is  uncertain  and  might  or  might  not 
happen."  Now  here  any  one,  not  the  plaintiff,  m 
be  secretary  at  the  maturity,  in  which  case,  accordin 
the  interpretation  suggested  on  the  other  side,  the  ] 
ment  would  not  be  made :  indeed  the  defendant  ra 
himself  become  secretary.  In  Megginson  v.  Harper 
the  payees  were  sufficiently  and  certainly  designates 
the  reference  to  the  will.  In  Rex  v.  Box  (6)  the  paj 
were  named ;  but  there  was,  in  addition,  an  attemp 
give  a  sort  of  corporate  succession  ;  and  this  part  of 
note  was  rejected.  [Wightman  J.  Suppose  it  api^ei 
sufficiently  certain  here  who  would  be  secretary  w 
the  note  became  due.]  It  is  possible  to  conceiv 
case  of  that  sort,  in  which  the  note  might  be  within 
statute :  perhaps  it  might  be  so  in  the  case  of  a  i 
promising  to  pay  "  The  Chamberlain  of  London,^  ^ 
is  a  corporation  sole  for  some  purposes,  in  his  corpoi 
capacity.  \^Wightman  J.  Suppose  it  payable  to 
secretary  of  the  Chamberlain  of  London  for  the  ti 
being.]  That  would  not  be  a  good  promissory  n( 
It  is  suggested  that  the  note  may  be  treated  as  payi 
to  bearer ;  but  this  is  not,  as  in  Gibson  v.  Minet  {c\ 
case  of  a  fictitious  payee  ;  nor,  as  in  Norton  ▼.  EUam  \ 
of  no  payee  being  mentioned.     Besides,  the  dedaral 

(a)  2  Cr,  *  Af.  322.  (6)  6  TkuaU,  325. 

(c)  1  //.  Bl.  569.,  in  Dom.  Proc,  aflBrming  the  judgment  of  K.  ] 
Mimtt  ▼.  GiUon,  3  T.  A.  481. 
(rf;  2  A/.  §•  W,  461. 
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does  not  treat  the  note  as  payable  to  the  bearer:  it  is  not  1854. 
alleged  that  the  plaintiff  is  the  bearer ;  but  it  is  alleged  stobm 
that  he  was  secretary  at  the  time  of  the  making,  and  is  gnRUNo. 
so  still :  that  is,  the  note  is  treated  as  payable  to  the 
person,  whoever  it  might  be,  that  should  be  secretary 
when  the  contract  should  be  enforced.  Next,  as  to  the 
other  objection.  The  engagement  at  the  end  of  the 
instrument  constitutes  a  contract  which  cannot  pass  by 
indorsement.  It  does  not  arise,  by  implication,  upon 
the  other  part  of  the  instrument.  [Lord  Campbell  C.  J. 
Do  you  contend  that  there  cannot  be  a  good  promissory 
note  which  is  not  negotiable?]  No.  [Lord  Campbell 
C.  J.  Then,  setting  aside  the  question  of  negotiability, 
what  is  there  here  which  the  law  would  not  imply  upon 
the  deposit  of  the  shares  ?]  Suppose  the  note  not  paid 
for  six  years ;  and  that  the  last  share  is  sold  after  the  six 
years  have  expired,  but  within  six  years  of  the  com- 
mencement of  the  action,  and  the  debt  is  still  not  fully 
satisfied :  the  statute  of  limitations  could  not  be  pleaded 
to  the  last  contract,  though  it  might  to  a  promissory 
note.  [^Wightman  J.  If  any  of  the  shares  were  sold 
within  six  years  of  the  commencement  of  an  action  on 
the  note,  might  not  that  be  set  up  as  part  payment  in 
answer  to  a  plea  of  the  statute?]  A  payment  which  the 
payee  could  not  help  making  would  not  be  an  acknow- 
ledgment, and  therefore  would  not  furnish  an  answer  to 
a  plea  of  the  statute:  if  a  note  were  given  by  way  of 
payment,  the  acknowledgment  would  date  from  the 
giving  it,  not  from  the  maturity :  this  is  illustrated  by 
Waller  v.  Lacy  (a).  The  method  suggested  of  reconcil- 
ing the  two  engafi^ements  contained  in  the  instrument, 
therefore,   does   not   apply ;    and    FoHett  v.   Moore  (b) 

(a)  1  Af.  ^  (7.  54.  (6)  4  Exch,  410. 


♦*>  ■'ft!  ■%!"■? 


Cw. 


\y,viL  Cmmfwkll,  C.  J.  30W  OBTiczcii  rue  ]■ 

tfce  A  I II—  iif  tx«aoni  si  cae< 

Mbvio^  fena  'lubLankkip  dien  read  the 

M  Kt  oot  JDle.pL  c33.     fa  wm  faaad  br  the 

vvrcfict  dut  tbe  pidunti^  &t  the  tizne  of  the 

tbe  above  Axfiroept,  sA  from  thcooe  midl  the 

wetteetnent  of  the  actioo,  w»  the  seczecnr  of  the  above 

mentioned  Societj. 

Tbe  odIt  qoe^oQ  in  the  case  was»  Whether  the 
doctmieot  in  questioD  can  be  treated  as  a  promisBonr 
noiCe.   Two  objections  were  taken  to  its  being  so  treated. 

Tint :  that  it  was  not  pavable  to  anj  certain  person, 
bot  to  the  person,  if  any,  who  at  the  time  when  the  note 
«hoffild  become  payable  might  fill  the  sitaation  of 
Mrcretary  to  the  Company  :  and,  secondly  :  that  the 
Additional  promise  to  pay  the  deficiency  in  the  event  of 
a  Dale  of  the  deposited  bank  shares  prevented  the  instru^ 
fUHiti  from  Ix'ing  a  promissory  note. 

fa)   2  mh.  265.  -h)    II  .^.  fl-  S.  213. 
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With  reference  to  this  latter  objection,  it  was  argaed,  ]854. 
on  the  part  of  the  defendant,  that  the  promise  to  pay  the  ^ronu 
deficiency  in  the  event  of  a  sale  after  defauh  would  give  gn  Jl,„c. 
a  new  cause  of  action  for  such  deficiency,  after  the 
original  cause  of  action  had  been  barred  by  the  statute 
of  limitations ;  that  such  promise  was  part  of  an  entire 
agreement ;  that  it  was  not  transferable,  and  prevented 
the  instrument  fi*oin  being  a  promissory  note.  It  was 
said,  on  the  other  hand,  that  the  promise  to  pay  the 
balance  was  no  more  than  what  the  law  would  have 
implied  ;  that  there  was  no  consideration  for  such 
additional  promise ;  and  that,  even  if  there  was  such  an 
additional  promise  founded  on  a  sufficient  consideration, 
still,  as  it  did  not  qualify  the  promise  to  pay  the  amount 
of  the  note  at  the  end  of  the  nine  months,  and  was  a 
collateral  promise  with  reference  to  the  collateral  security, 
it  would  not  prevent  the  document  which  contained  a 
positive  promise  to  pay  at  the  end  of  nine  mouths  from 
operating  as  a  promissory  note  between  the  parties,  even 
if  it  prevented  it  being  assignable  under  the  statute  of 
3  &  4  Ann,  c.  9.  c.  1.  Wise  v.  Charlton  (a)  was  cited, 
as  shewing  that  such  collateral  security,  not  qualifying 
the  promise  to  pay  at  the  given  time,  did  not  prevent 
the  document  operating  as  a  promissory  note.  And  the 
judgment  of  Patteson  J.  in  that  case  was  relied  on,  in 
which  he  says,  **  This  is  not  the  less  a  promissory  note, 
from  its  being  also  an  agreement  of  another  kind." 

It  becomes,  however,  unnecessary  for  us  to  decide  or 
express  any  opinion  on  this  part  of  the  case,  as  we  are 
of  opinion  that  the  first  objection  is  fatal  to  the  plaintiff's 
case. 

(rt)  4A.^E,  786. 
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Tlie  ofloirs  and  eieii  defminm  vpkigh.  wc^  fiaii  in 
bonka  ot'  2  prQimanry  HDte  ^lew  diac  it  moBt  cool 
aa  expres  pminiae  co  pay  oa  a  pcxion  cfaeraa  dm 
or  descnaced*  or  cd  his  order  or  to  beser.  See  ^ 
Om  BuU^  fidi  edic  p.  4.:  Cii<f/lim  t.  Cawile'tf)!  3 
Cam.  4«i7.  If  die  pezsna  to  whamr  or  to  whogg  ov 
it  IB  tn  ':e  paid  is  anccrtain*  and  it  depemis  ott  a  1 
dn^ency  co  wiiom,  isr  ca  -whoffc  order*  payment  iff  tc 
made,  it  ia  coc  a  proauMsc^ry  ai>£e  anlesff  k  can  be  ccei 
aa  payabie  t.^  bearer. 

Ic  was  arzed.  on  behalf  ot  cbe  piahitiiE.  cfiat  we  m 
crpat  diia  aa  a  note  made  payabie  to  tbe  plaiiiti£  ' 
at  cbe  dace  of  die  docomecc  w«»  die  secreCarr  of 
Society^  by  his  deacripdoa  as  socb  iecretavj.  An 
waa  iaui  diac  die  subseqiient  part  of  cbe  icstrosiefii 
which  ic  is  said  diat  the  piaiatlf  deposits  in  km  faai 
anil  diat  he  aothorizea  the  joir/  tgmtanf  for  the  time  I 
forthwith  to  ielL  points  to  the  then  secretxry  as 
person  to  wh^xn  atone  the  procnbe  b  made,  and  to  w 
alone  the  noce  b  payable. 

There  is  no  doobc  upon  the  authorities^  chat 
qoTie  sofficient  to  make  a  note  by  a  descripdoi 
de»^^natio  personam  of  this  kind:  bat  we  do  ooC  t 
that  we  can  put  the  above  oonstnurtioo  on  the  doctn 
now  befere  11&  The  use  of  the  words  **  fer  the 
behig'^  in  the  first  instance,  the  repetition  of  them  a 
wards,  and  the  whole  form  and  scope  of  the  instron 
satisfy  ns  that  the  payment  was  to  be  made  to 
indiTidual  who,  at  the  time  of  the  instrament  fa 
due,  shonld  fill  the  situation  of  secretary  of  the  C 
pany,  and  not  to  the  plaintiff,  unless  he  happene 

n  .    miles.  3^. 
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be  the  secretary  at  that  time.     It  was,  we  think,  clearly        1854. 
intended  as  a  floating  promise,  the  performance  of  which        Storm 
was  to  be  made  to  the  person  being  secretary  when  the      SriiiuNo. 
document  became  due.     The  other  construction  would 
in  effect  be  to  hold  that  the  words  "  the  secretary  for 
the  time  being"  meant  the  now  secretary :  but  we  think 
that   the   words  were   used    for    the   very   purpose  of 
excluding  that  construction. 

The  case  of  Rex  v.  Box  (a),  which  was  relied  on  by 
the  plaintifi^,  is  clearly  distinguishable  from  the  present. 
There  the  note  was  payable  on  demand  to  A,  B,  and 
C  jD.,  by  name,  "  stewardesses**  of  a  provident  society, 
"or  their  successors  in  oflSce."  There  the  parties  to 
whom  the  note  was  given  were  designated  by  name; 
and  the  description  of  them  as  stewardesses,  which  it 
was  said  they  were  not  legally,  being  mere  matter  of 
description,  did  not  alter  the  promise  to  pay  them  on 
demand:  and  the  Judges  said  that,  although  they  could 
have  no  legal  successors  as  stewardesses,  still  their 
executors  or  administrators  might  sue.  In  the  present 
case,  as  we  read  the  document,  the  money  was  never  to 
become  payable  to  the  plaintiff,  and  he  was  never  to 
have  any  right  upon  the  instrument,  unless  he  happened 
to  fill  the  situation  of  secretary  to  the  Society  at  the  end 
of  the  nine  months.  In  Bex  v.  Box  (a)  the  note,  as 
construed  by  the  Court,  gave  an  immediate  right  of 
action  to  the  payees  named,  on  which  they  might  have 
immediately  sued ;  and  the  Court  seems  to  have  thought 
that  the  mention  of  the  successors,  who  could  have  no 
legal  existence,  might  be  rejected,  so  that  it  did  not 
destroy  the  immediate  legal  right  expressly  given  to  the . 

(a)  6  Tfiunt.  326. 
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1854.  plaintififs  on  demand.  Ilere  there  is  no  right  given 
Storm  the  plaintiff,  except  by  the  words  promising  to  pay  ^'t 
Stirling,  secretary  for  the  time  being."  It  was  not  suggested, 
that  case,  that  the  note  would  be  good  if  it  amount! 
to  such  a  floating  contingent  promise  as  we  think  th 
the  words  are  intended  to  import  in  the  case  before  us. 
It  was  suggested  also,  in  the  argument,  that,  if  tfaei 
were  no  payee  who  could  sue,  the  note  might  be  treatc 
as  payable  to  bearer.  But  we  think  that  in  so  holdic 
we  should  give  a  meaning  to  the  note  contrary  to  tt 
clearly  expressed  intention  of  the  maker.  This  is  not 
case  of  fraud,  or  of  a  fictitious  payee :  but  the  defect  i 
that  it  is  a  promise  to  pay  some  person  to  be  ascertainc 
ex  post  facto ;  and  we  know  no  authority  to  shew  th 
under  such  circumstances  we  can  hold  this  instrumei 
to  be  a  note  payable  to  bearer,  because,  though  vali 
perhaps  as  an  agreement,  it  cannot  be  enforced  as 
promissory  note.  The  promise  is  to  pay  to,  or  to  tl 
order  of,  an  uncertain  person.  But,  if  founded  on  goc 
consideration,  it  may  probably  give  rights  legal  or  eqoi 
able  to  the  Society.  But  we  think  that  we  should  I 
making  a  new  instrument  if  we  were  to  hold  it  a  pr 
missory  note  payable  to  bearer;  and  the  case  does  n 
fall  within  any  of  the  decisions  cited  on  this  branch 
the  argument. 

As  we  think,  therefore,  that  this  is  not  a  promissc 
note,  our  judgment  is  for  the  defendant* 

Judgment  for  defenda 
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Samuel  Kershaw  against  Eliza  Kershaw.     J«*»j^ 

"P  JECTMENT  for  a  messuage,  tenement  and  appurte-  jt,  being 

nances  in  Lancashire,    On  the  trial,  at  the  Liverpool  J^vised'rbr' 
Spring  Assizes,  1854,  before  Hatt  B.,  a  special  verdict  J^forTi838) 
was  found,  of  which  the  material  parts  were  as  follows.     ^  ^?J  h^fd  ^ 
Jane  Taylor,  before  and  at  the  time  of  the  makine  l>»™  ^^  *»»  l»fe 

^  ^  without  im- 

her  last  will  and  testament  hereinafter  mentioned,  and  pcachmont  of 

.  waste;  and, 

at  the  time  of  her  death,  was  seized  in  her  demesne  as  from  and  after 

of  fee  of  and  in  the  messuage  and  tenement,  with  the  « the  first  son 

appurtenances,  in   the  writ  in  this  action  mentioned.  ^.^  .fto  hold 

And,  being  so  seized,  she,  on  28th  March  1807,  duly  JuchX^t  wn 

made   and   published   her  last  will   and   testament  in  [Sotemof  hS 

writing,  duly  attested  and  subscribed  according  to  law,  natural  life 

according  to  the  tenor  and  effect  following.  impeachment 

.         11/.  of  waste.  And, 

**  First,  I  will  and  direct  that  all  my  just  debts,  funeral  from  and  after 

and  testamentary  charges  and  expences,  together  with  the  last  men. 

the  charges  of  the  probate  of  this  my  will,  shall  be  paid  of^the  s^d*\4., 

and  discharged  by  my  executors  out  of  my  personal  devise'alUhe 

estate.     And  I  give  out  of  my  personal  estate  the  follow-  JJ^^g^^'^^^f 

ing  legacies  or  sums  of  money,  that  is  to  say"  &c.  (speci-  the  tody  of 

fying  them,  none  being  in  favour  of  James  Kershaw^  or  tioned  son, 
,  .      1  .1  1        N  AIT*  1      .  If  y  ^^^^  remainder 

his  children).     ''And  1  give,  devise  and  bequeath  unto  to  the  second. 

third  and  all 
other  sons  of 
the  bodj  of  such  last  mentioned  son,  for  ever,  the  elder  being  alwavs  preferred  to  the  younger. 
And,  in  default  of  all  such  issue  as  aforesaid,  then  I  will  tlut  all  the  said  estates  shall  go  and 
descend  to  my  own  right  heirs  for  ever.** 

At  the  time  of  the  making  of  the  will.  A,  had  two  sons  and  two  daughters.  B,^  the  elder 
of  these  sons,  survived  £,  but  had  no  children  till  after  ir.*8  death ;  after  which  he  had  both 
sons  and  daughters. 

Held  that  B.  took  only  an  estate  for  life,  and  could  not  therefore,  by  a  disentailing  deed, 
convey  an  estate  for  more  than  his  own  life. 

That  B.*s  sons  took  successive  estates  tail  in  remainder,  b^  purchase,  and  that,  they 
having  died  without  issue,  or  disentailing,  the  land  went  to  the  right  heirs  of  K. 
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mj   nephew   Jamta   Kenhawj   of   Haigk^    all    my 
estates  called''  &a,  "^aod  all  mj  real  estates  ebewl 
^    ^'  sitaated  in  the  counties  of  York  and  lumeasier^  or  eii 

of  them,  with  their  appurtenances  respectively,  to  1 
to  him,  my  said  nephew  James  Kershaw^  for  his 
without  impeachment  of  waste.  And,  from  and  a 
his  decease,  I  give  and  devise  all  the  same  estates  ij 
the  first  son  of  the  body  of  my  said  nephew  Ja 
Kerthaw^  to  hold  the  same  to  such  first  son  for  : 
during  the  term  of  his  natural  life  onlj,  without 
peachmedt  of  waste.  And,  from  and  afier  the  decc 
of  the  last  mentioned  first  son  of  the  said  James  Kenk 
I  give  and  devise  all  the  said  estates  to  the  first  soi 
the  body  of  such  last  mentioned  son,  with  remaindei 
the  second,  third  and  all  other  sons  of  the  body  of  s< 
last  mentioned  son,  for  ever,  the  elder  being  alw 
preferred  to  the  younger.  And,  in  default  of  all  s 
issue  as  aforesaid,  then  I  will  that  all  the  said  est 
shall  go  and  descend  to  my  own  right  heirs  for  e 
And  I  will,  give  and  order  that  all  my  silver  plate  s 
go  and  descend  with  my  said  real  estates,  accordiuj 
the  limitations  aforesaid,  and  be  considered  as  I 
looms  attending  the  same." 

The  verdict  found  that  certain  of  the  lands  or 
estates  in  the  will  comprise  the  messuage  and  teneno* 
with  the  appurtenances,  in  the  writ  mentioned. 

That,  at  the  time  of  making  the  said  will,  the  \ 
James  Kershaw^  of  Halffh,  in  the  said  will  mentioi 
was  a  nephew  of  the  said  Jane  Tat/lor^  as  therein  n 
tioned  ;  and  bad,  at  the  time  of  making  the  said  ^ 
four  children  living,  namely  Mary,  Jane,  James  and  J 
who  were  horn  in  the  said  order;  and  that  the 
nephew  had  had  another  son  named  James,  who 
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baptised  on  or  about  23d  February  1800,  and  was  the        1854. 
eldest  son,  but  died  an  infant,  of  the  age  of  about  one      K£bbhaw 
year,  several  years  before  making  the  said  will.  Kebshaw. 

That  the  said  Jane  Taylor  died  on  8d  April  1807, 
without  having  revoked  her  said  will. 

That  thereupon  the  said  James  Kershaw^  the  said 
nephew,  entered  upon  the  said  messuage  and  tenement 
in  the  writ  mentioned,  and  became  seized  of  them  for 
the  estate  so  to  him  devised. 

That  the  said  James  Kershaw^  the  said  first  mentioned 
son  of  the  said  nephew  James  Kershaw^  survived  the 
said  testatrix;  and,  on  9th  November  1825,  intermarried 
with  the  defendant  Eliza  Kershaw,  by  whom  he  had 
only  five  children,  who  were  bom  in  the  following 
order ;  namely :  two  twins  who  were  bom  on  14th 
October  1828,  and  who  died  in  a  few  days :  one  of  them 
was  a  boy,  and  the  other  a  girl ;  and  neither  of  them 
was  baptised :  a  girl,  who  was  bom  on  11th  April  1830, 
and  who  died  in  a  few  weeks ;  but  she  was  baptised  and 
named  Sarah:  a  girl  who  was  bom  on  6th  January 
1835,  who  is  now  living,  and  named  Elizabeth:  a  boy 
who  was  bom  on  12th  February  1846,  who  lived  till  he 
was  between  five  and  six  years  of  age,  who  was  named 
James  Henry,  and  who  died  on  2d  June  1845. 

That  the  said  James  Kershaw,  the  said  nephew,  died 
on  the  12th  February  1835.  That  thereupon  the  said 
James  Kershaw,  the  said  son  of  the  said  nephew,  who 
survived  the  said  testatrix,  entered  upon  the  said  mes- 
suage or  tenement  in  the  writ  mentioned,  and  became 
seized  thereof  for  the  estate  so  to  him  devised.  That 
on  6th  August,  1851,  the  said  James  Kershaw,  the  said 
son  of  the  said  nephew,  who  survived  the  said  testatrix, 
duly  made  and  executed  a  certain  deed  under  and  in 


Kershaw 

V. 

Keeshaw. 
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1854.  pursuance  of  the  Act  made  &c  (3  &  4  W^  4.  c.  74., 
"  For  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance") ;  and 
which  said  deed  was  duly  enrolled  in  the  High  Coart 
of  Chancery  within  six  calendar  months  after  the  exe- 
cution thereof.  Whereby  he,  the  said  James  Kershaw^ 
attempted  to  convey  and  dispose  of  the  said  messuage 
and  tenement  in  the  writ  mentioned  to  such  uses,  upon 
and  for  such  trusts  and  purposes,  and  in  such  manner 
and  form,  as  he,  the  same  James  Kershaw^  should  by 
any  deed  or  deeds  appoint ;  and,  in  default  of  such  ap- 
pointment and  so  far  as  the  same  should  not  extend,  to 
the  use  of  himself,  the  same  James  Kershaw^  his  heirs 
and  assigns.  And  that,  if  he  the  same  James  Kershaw 
was  seized  of  an  estate  tail  in  the  said  messuage  or 
tenement,  the  same  would  be  conveyed  and  disposed  of 
according  to  the  tenor  and  effect  of  the  said  deed. 

That  on  21st  May  1852,  the  said  James  Kershaw,  the 
said  son  of  the  said  nephew,  who  survived  the  said  testa- 
trix, duly  made  and  published  his  last  will  and  testament 
in  writing,  duly  attested  and  subscribed  according  to 
law.  Which  will  contains,  amongst  other  things,  the 
following  clause,  namely :  ^'I  also  give  and  devise  unto 
my  said  wife  Eliza  Kershaw  the  estate  belonging  to  me 
situate  at "  &c. ;  of  which  property  the  said  messuage 
and  tenement  in  the  said  writ  described  formed  a  part 

That  the  said  Eliza  Kershaw,  in  the  said  last  men- 
tioned will  named,  is  the  defendant  in  the  writ 
mentioned. 

That  the  said  James  Kershaw^  the  said  son  of  the  said 
nephew,  who  survived  the  said  testatrix,  died  on  4th 
July  1853  without  having  revoked  or  altered  his  said 
will. 
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That  the  plaintiff  is  the  great  nephew  and  heir  at  law         1854. 
of  the  said  Jane  Taylor^  being  the  son  and  heir  at  law      kershaw 
of  Ottiwell  Kershaw^  who  was  the  heir  of  the  said  Jane 
Tayhr. 

The  verdict  then  left  to  the  Court,  in  the  usual  form, 
the  question  whether  the  plaintiff  was  entitled  to  the 
possession  of  the  premises  as  in  the  writ  mentioned. 

The  case  was  now  argued  (a). 

Joseph  Addison^  for  the  plaintiff.  James^  the  son  of 
the  nephew  of  the  testatrix,  had  only  a  life  estate,  and 
could  therefore  give  no  estate  extending  beyond  his  own 
life.  As  he  was  alive  at  the  time  of  the  making  of 
the  will  and  after  the  death  of  the  testatrix,  a 
devise  giving  estates  to  his  unborn  son  or  sons  as  pur- 
chasers would  not  be  bad  for  remoteness,  he  having  an 
estate  for  life  only.  It  will  be  argued,  on  the  other  side, 
that  the  language  of  the  limitations  over  shews  an  in< 
tention  to  give  him  an  estate  of  inheritance.  But  that 
view  cannot  be  supported.  First,  the  land  is  given  to 
the  nephew  "  for  his  life,  without  impeachment  of  waste.*' 
There  is  no  pretence  for  treating  this  as  a  larger  estate 
than  for  life.  Then  the  land  is  given,  "  fi-om  and  after 
his  decease,''  to  the  first  son  of  his  body,  "  for  and  during 
the  term  of  his  natural  life  only,  without  impeachment  of 
waste."  The  words  here  are  as  before,  but  strengthened 
by  the  addition  of  the  word  "  only."  This,  so  far, 
creates  only  an  estate  for  life;  and  the  question  is 
whether  such  estate  is  enlarged  into  an  inheritance  by 
the  devise,  fi*om  and  after  his  decease,  "  to  the  first  son 
of  the  body  of  such  last  mentioned  son,  with  remainder 

(a)  B«for«  Lord  Campbell  C.  J.,  Coleridge,  Erie  ind  Crompiw  Jt. 
YOU   III.  3   I  E.    &   B. 
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1854.        ^^  ^^^  second,  third  and  all  other  sons  of  the  b 
Keiishaw     ^"^^  '^^^  mentioned  son,  for  ever,  the  elder  being  s 
^«  preferred  to  the  younger.  And,  in  default  of  all  such  i 

to  the  right  heirs  of  the  testatrix  "for  ever."  The  e 
of  the  sons  of  the  nephew's  son  are  all  to  be  take 
purchase,  whatever  their  nature  is.  The  case  is 
like  Foster  v.  Lord  Romney  (a).  There  land  was  d< 
to  T.  for  his  natural  life,  without  impeachment  of  i 
and,  from  and  after  the  determination  of  that  estate,  t 
use  of  trustees  to  preserve  contingent  reaiainders, 
from  and  after  the  decease  of  7.,  "  to  the  use  of  all 
every  the  son  and  sons  of  the  body  of  T.,  **  severall 
successively  one  after  another,  as  they  and  every  of 
shall  be  in  priority  of  birth  and  seniority  of  age. 
for  default  of  such  issue,"  over.  It  was  held  tha 
took  only  an  estate  for  life.  Lord  EUmbaroiyh  \ 
pointed  out  that,  according  to  the  view  of  Lord  A 
field  in  Denne  dem.  Briddon  v.  Paffe  (J),  the  word  "s 
confined  the  meaning  of  issue  to  sons,  so  that  the  lii 
tion  was  not  like  one  made  "  for  default  of  issue,"  w 
would  have  given  an  estate  tail  [Coleridge  J. 
Evans  dem,  Brooke  v.  Astley  (c)  referred  to  in  that  a 
ment?]  It  was  referred  to  in  Denne  dem.  Briddc 
Paffe  (b).  Slater  v.  Dangerfield  {d)  is  also  an  autb 
for  holding  that  the  son  of  the  nephew  took  onl^ 
estate  for  life.  Monypenny  v.  Dering  {e)  may  be  i 
for  the  same  point;  although  it  may  be  admitted 
the  discussion  in  that  case  was  mainly  on  the  cy 

(a)  11  Ea«t,  594. 

(h)  1 1  Eatt,  603,  note  (6)  ;  S.  C,  as  i>eiiji  dan,  Bridden  ▼.  Fkiffe,  nc 
to  Doe  dem,  Dacre  v.  Dacre,  \  B»&'  P.  261, 

(c)  3  Bstr.  1570.  (d)  15  M,  ^  W.  263 

(«)  2  De  G,  Macn.  ^  G,  145.,  aflBrming  tho  judgments  of  Wigram 
in  S,  a  7  Hare,  568,  and  of  K,  Bntee  V.  C.  in  S,  C,  See  S,  C 
^  W.  4\S,  9  Com.  B,  100. 
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doctrine.  {^Cowlingy  for  the  defendant,  agreed  to  is54. 
this.]  But,  on  the  other  side,  it  will  be  con-  Kershaw 
tended,  further,  that,  even  supposing  this  to  be  so,  kershaw. 
and  his  deed  to  be  ineffective,  still  the  plaintiflF 
cannot  recover,  because  the  limitations  following  the 
gift  of  such  estate  for  life  give  fees  to  the  sons 
of  the  son  of  the  nephew.  Now,  if  they  give  only 
estates  for  life  or  in  tail,  the  plaintiiF  must  succeed,  the 
sons  having  died  without  issue,  and  not  having  disen- 
tailed. But,  to  shew  a  fee  simple,  the  plaintiff  will  rely 
on  the  words  "for  ever."  Whatever  be  the  eflFect  of  . 
these  words,  no  more  than  an  estate  tail  can  arise.  For, 
if  the  words  gave  a  fee,  that  fee  would  go,  in  the  first 
instance,  to  the  eldest  son  of  the  nephew's  son ;  and  thus 
the  intention  of  the  testatrix,  that  the  sons  of  the 
nephews  son  should  have  estates  successively  in  re- 
mainder one  after  the  other,  would  be  defeated;  such 
eldest  son  might  devise  the  whole  away ;  if  he  did  not, 
his  daughters  would  take  before  his  brothers.  But, 
supposing  the  words  "  for  ever,"  alone,  would  give  the 
fee,  then  such  estate  is  cut  down  to  an  estate  tail  by  the 
words  "  in  default  of  all  such  issue ;"  Lewis  denu  Ormond 
V.  Waters  (a).  [Coleridffe  J.  Are  you  not  now,  for 
the  purpose  of  cutting  down  the  estate  given  to  the  sons 
of  the  nephew's  son,  seeking  to  give  an  effect  to  the 
words  which  you  will  not  allow  to  them  for  the  purpose 
of  enlarging  the  estate  of  the  nephew's  son  ?]  "  Issue" 
means  the  issue  of  the  nephew's  son,  not  the  issue  of 
the  nephew's  son's  sons:  the  argument  therefore  may 
consistently  be  applied  to  one  case  and  not  to  the  other. 
Where  an  estate  is  expressly  limited  for  life  only,  it 
never  is  enlarged  into  an  estate  tail  except  where  that  is 

(a)  6  East,  336. 

5  I  2 
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1854.  the  odI;  possible  aiode  of  giving  eflect  to  the  limi 
Kershaw  *^  remainder.  But  words  which,  of  themselve 
Kebshaw  inheritances  may  be  restricted  to  estates  tail  by 
which,  as  here,  give  the  land  over  to  heirs  genera 
the  failure  of  the  donees,  described  as  sons  of  the 
and  taking  successively  in  remainder.  [Cb&rt 
In  Lewis  dem.  Ormond  v.  IVaiers  (a)  the  wonL 
want  of  such  issue"  followed  the  limitation  ^*  to  tl 
and  other  sons  of  my  said  eldest  son  and  their  I 
Upon  the  assumption  which  the  defendant  must 
*  here,  the  words  ''for  ever'  are  tantamount  to  w< 
inheritance :  if  they  are  not,  the  estates  are  only  i 
and  the  difficulty  which  is  suggested  against  the 
tiff's  claim  does  not  arise.  The  object  of  the  te 
was  to  defer  to  as  late  a  time  as  possible  the  po 
absolutely  aliening  the  land:  this  general  inteni 
carried  out  by  the  constniction  for  which  the  pi 
contends,  without  violating  the  intention  apparen 
any  particular  limitation. 

Cowling^  contra.  The  nephew's  son  took  an  est 
tail  male:  and  a  remainder  over  is  limited  in  the 
of  the  failure  of  such  estate.  The  words  **  for  evei 
''  in  default  of  all  such  issue*^  shew  that  the  tes 
meant  to  give  some  inheritable  estate  to  some 
The  question  therefore  is,  Who  is  the  root  of  this  in 
able  estate  ?  If  the  son  of  the  nephew  be  taken  \ 
root,  the  intention  of  the  testatrix  will  be  carried  < 
nearly  as  can  be  done  consistently  with  her  lan( 
It  is  to  be  observed  that  the  disposition  made  i 
land  after  the  death  of  the  nephew  is  very  dil 
from  lliat  made  after  the  death  of  his  son.  Aft 
death  of  tlie  nephew,  no  interest  is  given  to  ai 
(a)  6  East,  336. 
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of  the  nephew  except  James^  the  elder  :  his  second  son,        1854. 

John^  is  completely  excluded,  as  well  as  his  daughters,      kkrshaw 

Had  Jamesy  the  nephew's  eldest  son,  not  taken,  the  land 

would  have  gone  to  the  right  heirs  of  the  testatrix.  But, 

at  the  death  of  the  son  of  the  nephew,  the  land  goes 

to  his  sons  in  succession,  according  to  priority  of  birth, 

for  ever.     Here   **sons"  seems   to   be  used  as  nomen 

coUectivum:    and,  when  the   sons  are   exhausted,    the 

land  is  to  go,  not  to  the  daughters,  but  to  the  right  heirs 

of  the  testatrix.     That  is,  in  effect,  a  tail  male  in  the 

nephew's  eldest  son.     [Lord  CampheU  C   J.     Would 

not  the  intention  of  the  testatrix  be  fully  carried  out  by 

making  the  son  of  the  nephew's  son  the  root  of  the 

inheritable  estate?]      No  construction  will  quite  carry 

out  the   intention.     The  word   "only,"  following   the 

limitation  for  life  to  the  nephew's  son,  will  not  affect  the 

estate  resulting  legally  from  the   limitations,  any  more 

than  if  the  testatrix  had  given  a  fee  with  a  proviso  against 

alienation,  in  which  case  the  proviso  would  have  been 

rejected  (a).     It  does,  however,  shew  that  the  testatrix 

believed  that,  but  for  the  word  "  only,"  the  limitations 

would  have  given  more  than  a  life  estate.     In  Robinson 

v.  Robinson  {b)  land  was  devised  to  a  man  "  duripg  the 

term  of  his  natural  life,  and  no  longer;"  yet,  because  the 

limitation  required  an  estate  tail,  the  words  "  no  longer" 

were  rejected.     There  the  limitations  over  were :  "  afler 

his  decease,  to  such  son  as  he  shall  have :"  "  and  for 

default  of  such  issue"  then  over.     In  King  v.  Melling  (c) 

Lord  Hale^  delivering  judgment,  cites  BifieliTs  Case  (d): 

"  a  devise  to  A.  and  if  he  dies  not  having  a  son,  then  to 

remain  to  the  heirs  of  the  testator.     Son  was  there  taken 


(a)  Sec  LUt.  s.  360;   Co,  Liti,  223.  a. 

(6)  1  Burr,  38.     AflBrmed  in  Dom.  Proc.  under  the  name  of  Rabimon. 
V.  Hicks,  3  Bro.  P.  C.  180  (2d  od.). 

(c)  I  Vent,  225.  (d)  1  Vtni.  231. 
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1854.  to  be  used  as  nomen  collect!  vum,  and  held  an  en taiL" 
Kershaw  ^^^  feilure  of  issue  looked  to  is  the  failure  of  the  iss 
RerIiiaw.  ^^^  ^^"  of  ^^®  nephew ;  that  son  therefore  is  the  ro 
the  entail.  If  his  sons  take  by  purchase,  what  estal 
they  take  ?  There  is  nothing  to  make  it  an  estat 
tail  male,  rather  than  in  tail  general :  yet  it  is  mac 
that  the  testatrix  meant  to  give  the  inheritance  to  n 
only.  In  Wight  v.  Leigh  (a)  the  devise  was  to 
plaintiff,  and  after  his  death  to  his  first  and  other  s 
and  in  default  of  male  issue  to  his  eldest  and  o 
daughters  and  their  heirs  male  for  ever :  this  was  1 
to  be  a  tail  male  in  the  plaintiff;  Sir  TV.  Grant  M 
saying :  "  The  male  issue  intended  must,  I  think,  be 
male  issue  of  the  father,  not  of  the  sons.  Notl 
is  before  mentioned  of  any  issue  male  of  the  sc 
whereas  there  is  a  certain  description  of  male  issQi 
the  father  before  spoken  of,  viz.  his  first  and  other  s 
Therefore  the  failure  of  issue  male  intended  must  h 
issue  male  of  the  father,  rather  than  of  the  sons."  ' 
same  reasoning  shews  that  here  the  root  of  the 
male  is  the  nephew's  son ;  for  there  can  be  no  differc 
between  "  default  of  male  issue"  and  "  default  of  f 
issue  ;**  "  such"  must  refer  to  what  has  been  be 
described,  as  appears  from  Goodright  dem.  Dockin 
Dunham  {b).  The  will  here  appears  to  use  a  peci 
vocabulary.  If  a  testator  devised  to  A,  for  life,  rem 
der  to  /4.'s  son  for  life,  remainder  to  such  son's  son 
life,  and  so  on  for  ever,  that  would  be  a  tail  mal( 
much  as  if  the  words  "  tail  male"  had  been  used ;  ; 
if  to  that  had  been  added  a  clause  that  no  one  tenar 
possession  should  bar  the  estate,  such  clause  would  i 
be'en  rejected.  \_Crompton  J.  The  object  here  wa 
seems,    to   prevent    the   barring   as   long   as   possil 

(a)  15  VeM.  564.     See  Doe  dem.  Burrtn  ▼.  Charlton,  \  M.  ^  G,  4 

(b)  1  Dou^.  264. 
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Neither  construction  aids  that  If  the  unborn  sons  of  \S54. 
the  nephew's  son  were  to  take  by  purchase,  it  would  be  kebshaw 
a  contingent  remainder,  which  the  tenant  for  life  might  kebIhaw 
defeat.  [Lord  Campbell  C.  J.  It  is  not  likely  that  the 
testatrix  knew  that.]  In  Foster  v.  Lard  Romney  (a)  the 
words  "  for  ever"  did  not  occur.  The  propriety  of  the 
decision  in  Wight  v.  Leigh  (J)  has  been  doubted  in  2 
Jarman  On  Wills,  387  &c  The  author  seems  to 
consider  that  sufficient  stress  was  not  laid  on  the  words 
"  Surrey  estate,"  which  would,  he  says,  have  of  themselves 
vested  the  fee  in  the  sons,  so  that  the  words  "  in  default 
of  male  issue"  might  have  been  applied  to  cutting  down 
such  fee  to  an  estate  tail,  so  as  to  enable  them  to  take  in 
succession.  But  a  similar  expression  occurred  in  Foster 
V.  Lord  Romney  (a),  and  was  not  treated  as  giving  a  fee. 
Slater  v.  Dangerfield  (c)  is  inapplicable :  there  the  devise 
was  to  D,  for  life,  and  then  to  the  lawful  issue  of  D., 
their  heirs  and  assigns  for  ever  :  a  party  could  not 
well  be  said  to  take  to  himself  and  heirs  except  by 
purchase.  Doe  dem.  Blandford  v.  Applin  (rf),  Charlton 
V.  Craven  (e),  Lewis  v.  Puxley  (y),  supply  instances 
where,  to  effectuate  the  general  intent,  estates  expressly 
limited  for  life  have  been  enlarged  into  inheritances. 

Joseph  Addisony  in  reply.  The  argument,  that  no 
stress  is  to  be  laid  upon  the  apparent  intention  of  the 
testatrix  to  tie  up  the  estate  as  long  as  possible  inas- 
much as  the  particular  tenant  could  destroy  the  contin- 
gent remainder,  is  hardly  applicable  to  such  a  will  as 
this.  The  testatrix  might  well  know  that  a  tenant  in 
tail  could  bar  the  entail  by  recovery,  but  might  not 

(o)  11  Eawt,  594.  (6)  15  Fm.  664. 

(e)  15  Af.  §•  W.  263.  (rf)  4  71  R,  82. 

(<)  Cited  in  MwOUh  ▼.  M«ai$h,  IB.^C.  524. 
ig)  \QM.^  r.733. 
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1854.  know  that  by  a  tortious  act  the  contingent  remai 
Kkusiiaw  ^o"ld  fail  for  want  of  a  freehold  to  support  it. 
legal  results  of  the  two  acts  are  very  diflFerent.  I 
the  cases  in  which  an  estate  expressly  given  for  lift 
been  enlarged  into  an  inheritance,  the  object  has  I 
to  carry  out  the  general  intention:  here  such  a  < 
struction  would  defeat  the  general  intention.  Goodk 
dem.  Docking  v.  Dunham  (a)  is  an  authority  in  favou 
the  plaintiff:  the  first  taker  there  was  held  to  have  c 
an  estate  for  life.  Mr.  Jarman  considers  that  £t 
dem.  Brooke  v.  Astley  {h)  is  overruled  by  Paster  v.  L 
Romney  (c) ;  Jarman  On  JVilIs,  vol.  2.  p.  369.  1 
intention  here  that  the  sons  shall  take  in  success 
is  of  great  importance:  on  that  point  the  decision 
I^ewis  dem.  Ormond  v.  Waters  (d)  mainly  turned,  a 
pointed  out  by  Lord  Ellenborotigh  in  Rex  v.  TTie  M(a\ 
of  Stafford  {e). 

Cur.  €idv,  r 

Lord  Campbell  C'.  J.,  on  a  later  day  in  this  T< 
{June  8th),  delivered  the  opinion  of  the  Court. 

In  this  case  we  are  of  opinion  that  the  plaintifi 
entitled  to  recover. 

The  only  question  is,  What  estate  was  taken,  un 
the  will  of  Jane  Taylor ^  by  James  Kershaw^  the  soe 
James  Kershaw  the  nephew  of  the  testatrix  ?  We  th 
that  he  took  only  an  estate  for  life.  Such  an  estat 
expressly  limited  to  him  by  the  words  following 
devise  for  life  to  the  nephew,  "  and,  from  and  afier 
decease,  I  give  and  devise  all  the  same  estates  unto 
first  son  of  the  body  of  my  said  nephew  James  Kersh 
to  hold  the  same  to  such  first  son  for  and  during 

(o)    1  Doug.  264.  (6)  3  Burr,  1570. 

(c)    \  I  Eutt,  594.  (J)  6  EaMt,  336. 

(e)  7  Eatt,  521.  528. 
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term  of  his  natural  life  only^  without  impeachment  of  1854. 
waste."  Still  this  estate  for  life  might  be  enlarged  into  "kehshaw" 
an  estate  tail,  if  there  were  any  general  intent  expressed  kebshaw. 
by  the  testatrix  which,  without  doing  so,  could  not  be 
carried  into  eflPect.  Her  intent  appears  to  have  been 
that  the  sons  of  James  the  son  should  successively  take 
estates  tail,  and  that  her  right  heirs  should  take  only 
when  these  estates  tail  were  exhausted.  But  this  pur- 
pose will  be  carried  into  effect,  James  the  son  taking 
only  an  estate  for  life,  and  his  eldest  son  taking  an 
estate  tail  by  purchase.  Without  the  estate  of  James 
the  son  being  enlarged  so  as  to  make  him  the  stirps 
from  whom  his  sons  were  to  take  by  descent,  the  words 
which  follow  the  limitation  to  him  we  consider  quite 
sufficient  to  accomplish  the  intention  of  the  testatrix : 
"  and,  from  and  after  the  decease  of  the  last  mentioned 
first  son  of  the  said  James  Kersliawy  I  give  and  devise 
all  the  said  estates  to  the  first  son  of  the  body  of  such 
last  mentioned  son,  with  remainder  to  the  second,  third 
and  all  other  sons  of  the  body  of  such  last  mentioned 
son,  for  ever^  the  elder  being  always  preferred  to  the 
younger.  And,  in  default  of  all  such  issue  as  aforesaid^ 
then  I  will  that  all  the  said  estates  shall  go  and  descend 
to  my  own  right  heirs  for  ever."  Bearing  in  mind  that 
James  the  son  of  the  nephew  was  bom  when  the  will 
was  made,  not  only  does  the  intent  of  the  testatrix  seem 
manifest,  but  she  uses  apt  language  to  carry  it  into 
effect,  after  giving  James  the  son  an  estate  for  his 
natural  life  only.  Without  express  words  of  inheritance 
in  the  limitation  to  his  sons,  it  seems  clear  that,  taking 
by  purchase,  they  would  take  more  than  life  estates,  viz. 
estates  tail  successively.  The  several  expressions,  "  with 
rcinaindor,"  "  for  ever,". and  "  in  default  of  all  such  issue 


Kebshaw 

V. 

Kebshaw. 
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1854.  ^  aforesaid,"  we  think  are  abundantly  snfRcient  to  in< 
cate  an  intention  to  that  effect.  If  the  ultimate  limil 
tion  in  fee  had  been  to  a  stranger,  instead  of  being  to  tl 
right  heirs  of  the  testatrix,  it  would  have  taken  eflFe 
upon  the  death  of  James  the  son  without  issue,  or  upc 
the  failure  of  the  estates  tail  given  to  his  sons :  but  th 
is  quite  compatible  with  James  the  son  taking  an  estai 
for  life  only. 

Mr.  Cowling  contended  that  this  construction  of  tt 
will  would  defeat  the  intention  of  the  testatrix  by  takic 
in  females,  as,  if  the  sons  of  James  the  son  take  estati 
tail  by  purchase,  they  must  be  estates  in  tail  gencrs 
whereas,  he  says,  she  manifests  a  desire  to  excluc 
females  from  the  succession.  If  such  an  intention  be  s 
clear,  the  estates  tail  taken  by  the  sons  may  be  construe 
to  be  estates  in  tail  male.  But  we  cannot  discover  an 
such  manifest  intention ;  nor  do  we  see  how  it  woul 
be  better  carried  into  effect  by  giving  an  estate  tail  t 
James  the  son.  This  would  be  in  direct  violation  of  tl 
language  she  has  employed,  and  would  entirely  defei 
the  intention  she  manifests,  by  her  will,  to  keep  tl 
lands  devised  inalienable  as  long  as  she  could  in  the  lit 
of  the  Kershaws  by  exercising  the  power  which  she  hs 
to  give  an  estate  for  life  only  to  the  son  of  her  nephew 
His  disentailing  deed  and  his  will  therefore  operate 
nothing :  and  the  plaintiff  is  entitled  to  recover  as  tl 
heir  at  law  of  the  testatrix. 

We  do  not  consider  it  necessary  to  comment  upc 
the  cases  cited  in  the  argument;  for  none  of  the 
conflict  with  our  decision ;  and  they  only  lay  down  tl 
well  known  general  rules  by  which  we  have  been  guidi 
in  giving  judgment  for  the  plaintiff. 

Judgment  for  the  plainti 
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1854. 


The  Queen  against  Frederick  Day.  Saturday, 

nn    C.  FOSTER,  in    Michaelmas   term,  1852,  ob-  By  a  local 

taincd  a  rule,  calling  on  Frederick  Day  to  shew  was  vested  in 
cause  why  an  information  in  the  nature  of  Quo  warranto  in^ru^for  t^e 
should  not  issue  against  him  at  the  relation  of  Edward  |Xwu°nu**of 
Popey  for  the  office  of  coroner  for  the  Hemel  Hempsted  ^^  P*"?**  °*' 
district  of  the  county  of  Hertford,     In  Easter  Term,  bylaws  which 

,  the  trustees 

1853,  Lush  shewed  cause,  when  it  appeared  that  the  were  em- 

.  powered  to 

facts  were  not  m  dispute.  make.    The 

It  was  agreed,  on  both  sides,  that  an  election  for  coroner  empowered  to 
was  duly  held  in  June  1852;  that  Day  and  Pope  were  inV?orl*gulkte 
the  candidates ;  <hat  Day  had  a  majority  of  votes  actually  lagturo**  o^^^he 
received,  and  was  declared  elected,  and  had  acted;  that  poytion not  let, 

to  be  enjoyed 

the  votes  of  James  Raggett,  and  a  number  of  other  persons  by  the  inha- 

....  .  bitanteofthe 

claiming  by  a  similar  qualification,  were  objected  to  on  parish  of  H., 

behalf  of  Pope,  but  received  for  Day ;  and  that,  if  these  at  the  time  of 

votes  were  struck  off.  Pope    had    the  majority.      The  theAct."^** 

Court  ordered  that  the  facts  relating  to  Rayyetfs  qualifi-  ^asture^of  °*^ 

cation  should  be  stated  in  a  case,  which  was  now  argued.  housch"oWer 

The  case,  after  statin^;  the  election,  and  that  stat.  49  G.  3.  *^  ^*»f  ^'™e  ^^ 
'  '^  the  Act  was 

c.  clxix.  (a)  was  to  be  taken  as  part  of  the  case,  proceeded  assignable  to 

*  any  others 

being  inhabit- 
ants. 
At  an  election  for  coroner  for  a  district  comprehending  the  parish  of  B.  and  the  land 
in  question,  the  votes  of  inhabitants  of  the  parish  entitled,  as  assignees,  to  pasture  over 
the  land  in  question  were  received  for  the  candidate  who  was  returned. 
On  a  quo  warranto  against  him. 

Held  :  that  the  qualification  for  a  voter  for  coroner  is  the  possession  of  a  legal  freehold  : 
that  these  inhabitants  had,  at  most,  only  an  equitable  interest  in  the  land ;  and  that  their 
legal  interest  was,  at  most,  a  right  to  common  in  gross,  which  confers  no  vote.  Judgment 
for  the  Crown. 

(a)  I>ocal  and  personal.  **  For  vesting  in  trustees  a  certain  tract  of 
open  pasture  land  called  Box  Moor,  in  the  parish  of  Hemel  Hempsted  in 
be  connty  of  Hertford,  npon  certain  trusts,  applying  the  produce  thereof, 
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1854.        as  follows.     The  tract  of  pasture  land  called  3ox  Mot 
The  Queen    *^^  Other  the  hereditaments  and  premises  in  the  sa 

V. 

Day. 

and  for  better  securing  the  rights  of  the  respectiTe  parties  entitled  to  t 
said  Moor.*" 

Sect  1  recited  saccessiTe  deeds  of  fcoffbent :  the  first  dated  26th  Apt 
36  Eliz,^  whereby  certain  lands  now  known  as  Box  Moor,  and  rights  < 
fishing  in  the  streams  flowing  there  through,  were  cooTejed  to  feofle 
in  trust  for  the  inhabitanti  of  Htmd  Hempsted  and  Booingdon ;  and  tli 
last  a  deed  of  feofiinent  in  trust,  dated  2()th  April  1 787  ;  the  trusts  wei 
declared  to  be,  in  trust  "  for  the  feoffees  therein  before  named,  and  a 
other  person  and  persons  whomsoever,  by  whatever  name  or  names  soev« 
they  be  called  or  known,  which  then  dwelt  and  were  inhabitants  of  Htm 
Hfuiptted  and  Bomngdim  aforesaid  and  their  respective  heirs,  by  eqw 
portiom  thereof  in  common,  so  long  as  they  or  every  or  each  of  them,  c 
their  heirs,  should  dwell  and  be  inhabitants  of  Htmd  Hemtpsted  o 
BovingdUm  aforesaid ;  and  if  they  or  any  of  them,  or  the  heirs  of  then 
should  depart,  remove  and  not  dwell  there,  then,  in  trust  for  such  othc 
person  or  persons,  and  their  respective  heirs,  for  such  portion  or  portion 
of  him  or  them  so  departing,  removing,  and  not  dwelling,  there  in  commo 
with  the  rest  then  inhabiting  there,  as  should  successively  in  their  place 
and  steads  so  departing  and  removing,  there  dwelling  and  be  inhabitani 
of  Hemel  Htmp$itd  and  Bommpdon,  so  long  as  such  person  or  persons  an 
their  heirs  should  so  dwell  and  be  inhabitants  in  their  places  and  stead 
aforesaid,  and  so  from  time  to  time  after  every  departing  or  removing  t 
dwell  in  Hemel  Hemp$Ud  and  Botfingdom.**  The  section  then  recited 
deed  poll  of  14th  SepUmher  1799,  by  which  the  feoffees  conveyed  part  c 
the  land  to  The  Grand  Jumetiou  Canal  Company,  and  some  other  deeds  c 
sale,  to  other  parties  named  in  the  Act,  of  other  parcels ;  and,  after  furthc 
reciting  that  doubts  had  arisen  as  to  the  validity  of  these  conveyances,  an 
that  it  was  desirable  to  empower  the  trustees  to  make  by-laws,  it  wa 
enacted  that  the  premises  should  be  vested  in  certain  persons  named  a 
trustees,  their  heirs  and  assigns,  '*  to  the  use  of  them,  their  heirs  an 
assigns  for  ever,  for  the  best  use  and  advantage  of  the  inhabitants  of  Hemt 
HemptUd  and  Bovingdon  aforesaid,  in  manner  mentioned  in  the  sai' 
several  recited  indentures  of  release  and  feoffment,  and  upon  the  trust 
and  to  and  for  the  intents  and  purposes  hereinafter  expressed  and  declare 
of  and  concerning  the  same.** 

Sects.  2,  3,  4  and  5  confirmed  the  various  sales  of  pans  of  the  premise 
recited  in  sect.  1.  Sect  7  enacted  that  the  trustees  should  hold  th 
premises  "  in  trust  for,  and  for  the  best  use  and  advantage  of  the  inha 
bitants**  of  Hemel  Hempsted  and  Bovingdon^  subject  to  by  laws  to  bo  froi 
time  to  time  made  by  the  trustees.     Sect  9  empowered  the  trustees  to  Ic 
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Act  mentioned,  are  freehold,  and  situate  partly  in  the        1854. 

parish  of  Ilemel  Hempsted  aforesaid,  and  partly  in  the    xhe  Queen 

hamlet  of  Bovingdon^  but  entirely  within  the  said  district         ^^'^ 

for  which  the  said  election  took  place.    From  the  passing 

of  the  said  Act,  up  to  and  at  the  time  of  the  said  election, 

such  parts  of  the  said  pasture  land  as  were  not  demised 

or  leased  according  to  the  provisions  of  the  said  Act 

were,  subject  to  the  provisions  of  the  said  Act,  and  in 

pursuance  of  the  regulations  and  stints  in  that  behalf, 

from  time  to  time  made  by  the  trustees  for  the  time 

being    acting   under  and    by   virtue  of  the   said  Act, 

used  and  enjoyed  for  purposes  of  pasturage  by  such  of 

the  inhabitants  of  the  parish  of  Hemel  Hempsted  and 

hamlet  of  Bovingdon  aforesaid  as  were,  for   the    time 

being,  householders  of  the  same  parish  and  hamlet  of 

certain   whole   tenements  situate    therein,  which   were 

either  standing  at  the  time  of  the  passing  of  the  said 

Act,  or  had  been  erected  on  the  sites  of  such  tenements 

as   were  so  standing,  and  which  said  tenements  were, 

before  and  at  the  time  of  the  said  election,  and  are  now, 

identifiable  by  iron  labels  or  tickets  fixed  to  them.     The 

value  of  such  pasturage  to  each  of  such  inhabitants  was, 

before  and  at  the  time  of  the  said  election,  about  6«.  a 

year.     During  all  the  time  aforesaid,  the  rivers  Gcuie  and 

Bulhourriy  in    the    said    Act    mentioned,  and    running 

through  and  covering  several  acres  of  the  siud   moor, 

were,  subject  to  and  according  to  the  provisions  in  that 


any  part  of  the  moor.  Sect.  1 2  autborized  them  "  to  regulate  and  stint 
the  quantity  of  cattle  to  be  turned  on  such  parts  of  the  moor  as  shall  bo 
left  remaining  for  pasture,  by  each  inhabitant  at  the  time  of  passing  this 
Act,  being  a  householder  of  the  said  parish  or  hamlet  of  a  whole  tenement, 
in  respect  of  such  tenement."  Sect.  13  rendered  such  right  of  pasture 
transferable  from  timo  to  time  to  any  other  person  being  such  inhabitant 
householder. 
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i  1854.        behalf  of  the  said  Act,  used  and  enjoyed  for  the  parp< 

i  The  Queen    ^f  fishing,  and  taking  offish  therein,  by  such  inbabitai 


V. 

Day. 


householders  for  the  time  being  of  the  said  parish  s 
hamlet  as  aforesaid.  Subject  to  such  user  and  eny 
ment  of  pasturage,  and  of  fishing  and  taking  of  fish« 
aforesaid,  the  rents,  issues  and  profits  of  the  said  mo 
and  of  the  wharf,  and  other  the  hereditaments  a 
premises  in  the  said  Act  mentioned,  were,  from  the  tii 
of  the  passing  of  the  said  Act  up  to  and  at  the  time 
the  said  election,  received  by  the  trustees  for  the  tii 
being,  acting  under  and  by  virtue  of  the  said  Act,  a: 
have  been  by  such  trustees,  annually  from  time  to  tii 
during  all  that  time,  applied  and  divided,  as  to  thi 
fourth  parts  thereof  to  and  for  the  use  and  advantage 
the  inhabitant  householders  for  the  time  being  of  t 
said  parish  of  Hemel  Hempstedy  and  as  to  the  remainii 
one  fourth  part  thereof  to  and  for  the  use  and  advanta 
of  the  inhabitant  householders  for  the  time  being  of  t 
said  hamlet  of  Bovingdon  aforesaid. 

Before  and  at  the  time  of  the  said  election,  the  sa 
James  Raggett  was  an  inhabitant  of  the  said  parish 
Hemel  Sempsted,  and  a  householder  of  the  same  pari 
of  a  whole  tenement  situate  therein,  being  one  of  t] 
said  tenements  the  householders  whereof  so  used  ai 
enjoyed  the  said  moor  for  the  purposes  of  pasturage, 
aforesaid,  and  the  said  rivers  for  the  purposes  of  fishin 
and  taking  fish,  as  aforesaid,  and  was,  at  the  time  of  tl 
said  election,  in  the  actual  use  and  enjoyment  of  sui 
right  of  pasture  and  fishing  respectively,  and  to  t 
other  benefits  and  advantages  of  the  said  Act.  The  sa 
James  Raggett  had  not  at  the  time  of  the  said  electi< 
any  right  or  title  to  vote  at  the  same  election,  except 
hereinbefore  set  forth,  or  referred  to. 

The  question  for  the  opinion  of  the  Court  is :  Wheth 
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the  said  James  Raggett  was  entitled  to  vote  at  the  said        1854. 
election.      If  the    Court  shall  be    of  opinion   in   the     The  Queen 
aflSrmative  thereof,  then  the  said  Edward  Pope  agrees        j^^'^ 
that  no  further  proceedings  herein  shall  be  taken ;  but, 
if  the  Court  shall  be  of  a  contrary  opinion,  then  the 
said  Frederick  Day  agrees  that  judgment  of  ouster  shall 
be  forthwith  signed  against  him :  and  it  is  hereby  agreed 
that  neither  party  shall  seek  costs  against  the  other  in 
either  event. 

T.  C,  Foster^  for  the  Crown.  The  qualiBcation  of  a 
voter  for  coroner  is,  that  he  shall  have  a  legal  freehold. 
"  It  is  to  be  known,  that  the  office  of  a  coroner  ever  was, 
and  yet  is  eligible  in  full  county  by  the  freeholders,  by 
the  Ring's  writ  De  coronatore  eligendo :  and  the  reason 
thereof  was,  for  thi^t  both  the  King  and  the  county  had 
a  great  interest  and  benefit  in  the  due  execution  of  his 
office,  and  therefore  the  common  law  gave  the  free- 
holders of  the  county  to  be  electors  of  him."  2  Inst  174. 
AH  the  authorities  agree  that  this  was  the  common 
law.  At  common  law  knights  of  the  shire,  coroners 
and  vcrderers  were  all  to  be  chosen  by  the  freeholders 
of  the  county;  Dalton  on  Sheriffs,  443.  c.  114.  The 
same  law,  as  to  coroners,  is  laid  down  in  3  Hawk*  Pleas 
of  the  Crowny  103.  (B.  ii.  c.  9.  s.  10.),  and  1  BL  Com. 
347.  Stat  8  H.  6.  c.  7.  took  away  the  right  of  voting 
for  knights  of  the  shire  from  those  whose  freeholds  were 
under  40*. :  the  qualification  of  a  voter  for  coroner 
was  untouched  by  that  Act  The  freeholders  must 
mean  the  legal  freeholders,  those  who  had  a  right  to  be 
in  the  full  county  court  Then  came  stat  7  &  8  W.  S. 
c.  25.  s.  7.,  which  took  away  the  franchise  for  electors  of 
knights  of  the  shire  from  trustees,  not  in  possession,  and 
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1854.  conferred  it  on  the  cestui  que  trust  in  possession.  S 
TbTOuEEN  ^^  ^'  ^'  ^*  ^^'  '*•  ^'  contains  a  precisely  similar  provis 
^'^^  as  to  the  election  of  coroner.  But  stat,  7  &  8  Vict,  c 
repeals  stat.  58  G.  3.  c,  95.  absolutely,  and,  by  sect, 
enacts  that  the  coroner  for  a  district  "  shall  be  cha 
by  a  majority  of  such  persons  residing  within  such  c 
trict  as  shall  at  the  time  of  such  election  be  duly  qui 
fied  to  vote  at  the  elections  of  coroners  for  the  si 
county."  As  stat  58  G.  3.  c.  95.  is  repealed,  tl 
section  must  be  understood  to  mean  those  duly  qualifi* 
at  common  law  to  vote,  and  that,  as  already  shewn,  mea 
those  who  have  legal  freeholds.  Now  in  the  prese 
case  it  is  clear  that  Raggett  has  no  legal  interest  in  B^ 
Moor,  The  legal  estate  is  in  the  trustees,  who  ha^ 
power  to  let  the  land.  It  may  be  doubted  whether  tl 
inhabitants  of  Hemel  Hempsted  have  any  legal  intere 
at  all;  but  at  most  it  is  only  a  right  of  common  in  groe 
But  "  He  which  hath  no  other  freehold  than  commc 
of  pasture,  though  that  be  to  the  value  of  40«.  p< 
annum,  yet  he  may  be  no  chooser:  But  he  which  hal 
a  freehold  house  or  lands,  of  the  yearly  value  of  30 
and  besides  hath  thereto  belonging  a  common  of  pastui 
appendant,  to  the  yearly  value  of  205.  he  may  be 
chooser,  &c.  Otherwise  it  is,  if  his  house  be  a  ne 
erected  tenement,  or  erected  within  the  time  of  dm 
mory ;  for  that  common  appendant  must  be  by  prescri[ 
tion ;  and  therefore  except  such  house  be  of  the  year] 
value  of  40«.  besides  the  common,  it  enableth  him  not 
Dalton  on  Sheriffs,  333.  ch.  92.  That  is  said  of  th 
franchise  of  voters  for  knights  of  the  shire.  The  valu 
of  the  freehold  is  not  material,  as  to  the  franchise  fc 
coroners;  but  the  freehold  must  be  of  the  same  natui 
as  that  which,  if  worth  40^.,  would  quaUfy  to  vote  fc 


V. 

Day. 
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the  kuights  of  the  shire.  And  the  right  of  fishing,  also,  1854. 
is  not  a  several  fishery,  but  at  most  common  of  piscary  .pj^^  Qy^j.^, 
in  gross.  Further,  supposing  that  an  equitable  freehold 
qualified  an  elector,  the  inhabitants  have  not  got  equi- 
table freeholds.  The  trustees  may  alter  the  by-laws; 
so  that  the  interest  of  the  inhabitants  is  not  fireehold ; 
Davis  V.  }Vaddingt(m  {a). 

Lush,  contra.  First,  the  interest  of  Raggett  is  a  free- 
hold. The  definition  of  a  freehold  in  Co.  Litt.  42.  a.  is 
familiar.  *'  If  a  roan  grant  an  estate  to  a  woman  dum 
sola  fuit,"  "  or  as  long  as  the  grantee  dwell  in  such  a 
house,"  "  or  for  any  like  uncertain  time,  which  time,  as 
Bracton  saith,  is  tempus  indeterminatum :  in  all  these 
cases"  "  the  lessee  hath  in  judgment  of  law  an  estate  for 
life  determinable."  So  that  the  possibility  that,  by  an 
alteration  in  the  by-laws  the  interest  of  Raggett  maj', 
at  some  uncertain  time,  cease,  does  not  affect  the  ques- 
tion. The  power  to  alter  the  by-laws  is  not  arbitrary, 
and  therefore  does  not  make  this  a  holding  at  will ; 
Beeson  v.  Burton  {h).  The  rights  of  the  inhabitants  in  the 
present  case  are  assignable,  under  sect.  13(c),  which  is 
strong  to  shew  that  they  are  not  precarious.  Part  of 
these  rights  at  least  are  legal.  The  right  of  common  in 
gross  is  a  tenement ;  Rex  v.  Da'singham  (d).  It  is  said 
in  the  passage  referred  to  from  Dalton  on  Sheriffs,  333. 
ch.  92.,  that  common  in  gross  gives  no  vote :  but  no 
authority  is  cited  for  this ;  and  in  the  same  passage  he 
says  that  common  appendant  or  appurtenant  is  to  be 
taken  into  account,  which  is  inconsistent  [Lord  Campbell 
C.  J.    The  distinction  which  Dalton  takes  is  intelligible. 

(a)  1  M,^G,  37.  (6)  12  Com   B.  647. 

(c)  Ante,  p.  869,  note  (a).  (rf)  7  T,  R.  671. 

VOL.    111.  3    K  £.    &    B. 
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1854.  Where  common  is  appendant  there  is  a  substratum 
The  Queen  *^  were,  of  freehold,  to  which  it  is  attached;  anc 
jj^Y  enhances  the  value  of  that^  Where  it  is  in  grossy  ll 
is  no  such  freehold  at  all.  I  give  no  opinion  u 
the  distinction  being  sufficient;  but  it  is  intelligib 
A  commoner  who  is  disseised  may  have  an  ass 
Com.  Dig,  Common  (I).  [Lord  Campbell  C.  J.  1 
cannot  be  the  test  of  freehold  or  not,  for  this  purp 
An  assise  lay  for  an  office.]  Then  an  equiti 
freehold  gave  a  vote  at  common  law.  \^Coleridffe 
How  could  a  cestui  que  trust  appear  in  the  cou 
court?  Besides,  there  is  nothing  at  common  law 
prevent  the  trustee  from  voting ;  so  that,  according 
jou,  there  might  at  common  law  have  been  two  fi 
holders  voting  on  one  qualification.] 

T.  C.  Foster  was  heard  in  reply. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  Rag^ 
had  no  right  to  vote.  It  is  clear  that  the  right  to  vi 
for  coroner  now  depends  on  the  common  law ;  for  8 
58  G.  3.  c.  95.  has  been  repealed,  and  so  the  coma 
law  restored.  We  have  therefore  to  inquire  what  i^ 
at  common  law,  the  right  to  vote  for  knights  of  the  si 
and  coroner;  for  it  was  the  same.  And  that  right  ^ 
confined  to  those  who  were  freeholders;  that  is,  to  tb 
who  possessed  a  legal  estate  of  freehold  ;  and  so  it  c 
tinned  down  to  stat.  7  &  8  ff ":  3.  c.  25.  «,  7.,  wl 
affected  the  voters  for  knights  of  the  shire  onlv, 
Stat  58  G.  3.  c.  95.  s.  2.,  which  enacted  that  no  pei 
shall  be  allowed  to  vote  for  coroner  "  for  or  by  res 
of  any  trust  estate  or  mortgage,  unless  such  truste 
mortgagee  be  in  actual  possession  or  receipt  of  the  r 
and  profits  of  such  estate;  but  that  the   mortgago 
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cestui  que  trust  in  possession  shall  and.  may  vote  for  the        l8o4. 
same  estate^  notwithstanding  such  mortgage  or  trust."    The  Ouben 
But  this  enactment  is  repealed,  and  the  common  law  as    *    ^• 
to  voters  for  coroner  restored.    Now,  in  the  present  case, 
the  legal  right  of  Raggett^  at  the  very  most,  was  no 
higher   than   common   in   gross.      We   have   the   high 
authority  of  DaUon^  that  common  in  gross  gives  no  vote 
for  a  knight  of  the  shire ;  and,  if  so,  it  gives  none  for 
coroner. 

Coleridge  J.  Stat.  58  G.  3.  c.  95.  is  repealed.  If 
we  looked  at  the  language  of  that  Act  alone,  I  think  the 
conclusion  would  be  that  it  for  the  first  time  created  a 
franchise  in  the  cestui  que  trust  in  possession,  which 
did  not  previously  exist ;  and  that  it,  for  the  first  time, 
enforced  a  restriction  on  the  right  to  vote  of  him  who 
had  the  legal  estate  but  not  the  equitable  estate  in 
possession,  whose  qualification  was  taken  away  and 
transferred  to  the  cestui  que  trust :  and,  if  we  look  at 
the  common  law  authorities  before  the  Act,  this  is  con- 
firmed. In  this  case  the  legal  right  of  Raggett^  sup- 
posing it  to  amount  to  common  in  gross,  gives  no  vote. 
For  that  we  have  the  authority  of  DaUon. 

Erle  J.  1  agree  that  it  is  not  established  that  Rtzggett 
had  a  right  to  vote.  His  legal  claim  is  at  roost  common 
in  gross,  which,  according  to  Dalton^  gives  no  vote.  If 
he  had  an  equitable  freehold,  it  would  not,  I  think,  give 
him  a  right  to  vote ;  but  I  think  he  makes  out  nothing 
higher  than  an  equitable  interest  held  at  discretion. 

(Crompton  J.  had  left  the  Court.) 

Judgment  for  the  Crown. 
3  K  2 
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Am  6th. 


Augustus  Sillem,  Dredrich  Heinrich  Gade- 
CHENS,  and  Frederick  Doenig,  against 
Richard  Thornton. 


By  a  policy  A  SSUftlPSIT  (a)  against  an  underwriter  for   1600/., 

executed  in  £\.                   ,.          r                                •          i         u      c         r 

London,  on  on  a  poIicy  of  assurance  against  loss  by  nre,  tor  a 

premises  in  '  jcar,  frooi  1st  February  1851,  to  1st  February  1852,  on 

wereiMurod  " ^  l^fick  building,  used  as  a  dwelling  house  and  store, 

a^wVpom^^"^  described  in  a  paper  attached  to  that  policy,"  situate  at 

Ist  Februnry 


San  Franciscoy  valued  at  4,000/.,  payable  within  thirty 
days  after  proof  of  loss.  Averment  of  a  total  loss  by  fire, 
and  that  thirty  days  had  elapsed  after  proof  thereof. 
Breach:  Non  payment. 

Picas.  1.  Non  Assumpsit.  Issue  thereon.  2.  Denial 
of  the  loss:  conclusion  to  the  country.  Issue  thereon. 
3.  Denial  of  the  lapse  of  thirty  days :  conclusion  to  the 
country.  Issue  thereon.  4.  That,  after  the  making  of  the 
policy,  and  before  the  loss,  plaintiffs,  without  the  know- 
ledge or  consent  of  defendant,  materially  altered  the 
premises,  so  as  thereby  to  vary  and  increase  the  risk  : 
verification.  5.  That,  by  the  paper  attached  to  the 
was  accunite.^^  policy,  plaintiffs  warranted   that   the  building  was  &c. 


1851.     The 
premises  were 
described  in 
the  policy  as 
^  a  brick  build- 
ing used  as  a 
dwelling  house 
and  store  (de- 
scribed in  the 
paper  attached 
to  this  policy)." 
The  paper  at- 
tached gave  a 
minute  de- 
scription of  a 
two  storied 
house,  with 
what  purported 
to  be  a  cer- 
tificate that 
the  description 


that  defendant 


signed  on  '. 

Th'*^*  ^®^-   (the  plea  then  set  out  the  description) ; 

tic.n  was,  in 

fact,  accurate  opto  March,  1861 ;  in  which  month  the  assured  altered  the  house  by  addio^ 
a  third  story.  This  was  unknown  in  London  when  the  policy  was  signed.  In  May,  1851, 
the  house,  thus  altered,  was  destroyed  by  fire.  In  an  action  on  the  policy,  on  a  case  stating 
the  above  facts : 

Held,  that  the  description  in  the  policy  amounted  to  a  warranty  that  the  asrarcd  would 
not,  during  the  term  insured,  volimtanly  do  anything  to  make  the  condition  of  the  premises 
vary  from  that  description,  so  as  to  increase  the  liability  of  the  assurer :  that  this  warranty 
was  broken  ;  and,  consequently,  that  the  plaintiOis  could  not  recover. 

(a)  The  issue  was  complete  before  The  Common  Iaw  Procedure  Act, 
1852,  came  into  operation. 
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subscribed  the  policy,  conBding  in  that  warranty :  that        1854. 

the  building  did  not  answer  that  description,  either  at  — r     ~ 

the  time  of  the  makini;  the  policy,  or  at  the  commence-  v. 

°  *        •^  ^  Thornton. 

ment  of  the  risk  on  1st  February  1851  :    verification. 

6.  That  the  policy  was  obtained  by  misrepresentations, 
and  concealments  of  facts  known  to  plaintiffs,  material 
to  the  risk  and  the  amount  of  premium :  verification. 

Replications  to  4th,  5th  and  6th  pleas :  De  injurift. 
Issues  thereon. 

On   the   trial,  before   Lord  Campbell  C.  J.,  at   the 
London  Sittings  after  last    Trinity  Term,  the  verdict 
passed  for  the  plaintiffs,  subject  to  the  following  case. 
The  plaintiffs  are  the  agents  of  Messrs.  Godeffroy^  Sillem 
Sf  Co.,  who  are  merchants,  at  San  Francisco  in  California. 
The  defendant  is  an  underwriter  in  the  City  of  London. 
Messrs.  Godeffroy,  Sillem  Sf  Co.  were,  from  the  month  of 
October  1850,  to  the  time  of  the  fire  hereinafter  men- 
tioned, the  owners  of  a  brick  building,  used  as  a  dwelling 
house   and   store,  situate   at   the   corner   of  Clay  and 
Leidesdorff  Streets  at  San  Francisco  in  California,  built 
in   September  1850.      In    the  month   of  October   1850, 
being  desirous  to  effect  an  insurance  against  fire  upon 
the  building,  they  transmitted  to  their  agents  a  descrip- 
tion   of    the     building,   as   it    then    stood,   being   the 
description   hereinafter   mentioned   as   annexed   to  the 
policy  of  insurance  effected  with  the  defendant.      The 
cost  of  the  original  building,  so  described,  was  6000/. ; 
it  was  valued  in  the  policy  at  4000/.     In  March  1851, 
Messrs.  Godeffroy,  Sillem  Sf  Co.  were  desirous  to  erect  a 
third  story  to   the  building.      They  commenced  doing 
so  on  the  26th  of  March,  1851 ;  and,  between  that  date 
and   the    time   of  the   fire   hereinafter  mentioned,  the 
following   alterations  and   additions  were    made.     The 
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1954.  walls  of  the  original  building  were  carried  up  to  mi 
~~  SoIlii  ^^  «torjr,  and  the  roof  put  upon  that  story,  the 
walls  being  carried  up  in  all  to  the  height  of  13  fee 
which  3  feet  were  abore  the  new  roof  The  new  y 
were  12^  inches  thick ;  the  new  roof  was  not  corered 
zinc  or  other  metal ;  it  was  composed  of  a  lajer  of  bi 
a  layer  of  cement,  and  then  another  layer  of  cen 
The  original  building  remained,  the  roof  being  flat 
not  having  been  interfered  with ;  but  the  reaerroir 
on  the  2d  of  May  1851,  taken  from  the  top  of  the 
roof,  and  placed  upon  the  top  of  the  new  roof,  that  b 
necessary  in  order  to  allow  of  the  completion  of 
improvements  in  the  interior  of  the  additional  en 
such  removal  was  intended  to  be  permanent,  and  t 
made  to  communicate  with  the  requisite  pipes.  Vi 
the  reservoir  was  so  removed,  four  hogsheads  of  wi 
commimicating  with  the  water  pipe  so  that  they  o 
be  refilled  as  oflen  as  necessary,  and  containing 
gallons,  were  placed  on  the  old  roof  which  had  1 
become  the  floor  of  the  additional  story.  In  addi 
to  this,  the  old  roof  could  be  flooded  with  water  by  m 
of  a  pi{>e  connected  with  the  pump  The  reservoir,  I 
the  time  when  placed  on  the  new  roof,  up  to  and  at 
time  of  the  fire,  had  a  foot  of  water  in  it  There  wa 
feed  pipe  attached  to  it,  aud  no  communication  witb 
force  pump,  or  other  means  of  filling  it  w^ith  w 
adapted  to  it  There  was  no  pipe  on  the  new  roof 
holes  in  it,  or  other  means  capable  of  maintainir 
constant  or  any  stream  of  water  over  such  roof, 
were  there  any  means  of  supplying  water  to  such 
except  by  buckets.  There  were  four  openings 
windows  in  the  new  story :  shutters  of  iron  had 
ordered  for  them,  but  had  not  been  sent  home ;  and 
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bad  no  shutters  of  any  sort  up  to  or  at  the  time  of  the        1854. 
fire.     During  the  fire,  these  holes  were  slopped  up  with       Sillem 
wet  blankets.      These  works  cost  lOOOt     They  are  to    Thornton. 
be  taken  as  not  having  increased  the  hazard  or  proba- 
bility of  fire,  except  so  far  (if  at   all)  as  the  increase 
of  the  area  of  a  building  by  a  third  story    may  be 
considered  by  the  Court  to  have  necessarily  increased 
such  hazard  or  probability.      On  the  7th  Aprils  1851, 
the  plaintiffs,  as  agents  for  the  said  Messrs.  Godeffroy^ 
Sillem  §•  Co.y  effected  with  the   defendant  a  policy  of 
insurance  for  1600/.,  as  follows.     "In  the  name  of  God 
Amen.     Whereas   Messrs.  Hermariy  Sillemy  San  §•  Co, 
merchants,   London,  have   paid   six   guineas  per   cent, 
premium   or  consideration   to   us  who  have   hereunto 
subscribed  our  names,  to  insure  from  loss  or  damage  by 
fire  a  brick  building  used  as  a  dwelling  house  and  store 
(described  in  the  paper  attached  to  this  policy),' situated 
at  the  comer  of  Clay  and  Leidesdorff  Streets  at  San 
Francisco    in    California,   and    belonging    to    Messrs. 
Godeffroy,  Sillem   ^  Co.  of  San  Francisco,   valued   at 
4000/.  sterling,  from  noon  on  the  1st  day  of  February, 
1851,  to  the  1st  day  o{ February,  1852,  at  noon:  Now 
know  ye  that  we,  the  insurers,  do  hereby  bind  ourselves, 
each  for  his  own  part,  and  not  one  for  another,  our  heirs, 
executors  and  administrators,  to  pay  to  the  said  Herman, 
Sillem,  Son  Sf  Co.,  executors,  administrators  and  assigns, 
all  such  dama^  and  loss  by  fire  not  exceeding  the  sum 
of  within  thirty  days  after  such  loss  is  proved, 

and  that  in  proportion  to  the  several  sums  by  each  of  us 
subscribed  against  our  respective  names,  without  any 
deduction  whatsoever,  or  any  allowance  for  average  or 
charge  on  what  may  be  saved,  unless  the  said  Herman, 
Sillem,  Son  Sf  Co.  shall  make  any  further  insurance  in 
any    of    tlic   ptiblic   offices   or  elsewhere,   during    the 
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1854.  continuance  of  this  policy;  in  which  case  the  insoret 
gjj^LF.M  ^^  make  a  declaration  of  the  same  by  indorsing  such  s 
Thorntow  ^®  ®^  insures,  in  the  public  offices  or  elsewhere,  oo 
back  of  this  policy ;  and  we  the  insurers  will  then 
contented  to  pay  our  equal  average  on  the  loss  sustain 
with  the  said  public  offices  or  elsewhere.  In  witn 
whereof  we  have  subscribed  our  names  and  sums 
money  by  us  insured.  Dated  in  London^  the  7th  d 
of  April,  1851,  1600/.:  Richd.  Thornton,  p.  ^.  T.  Wt 
sixteen  hundred  p<**."  The  paper  mentioned  in  t 
policy  as  annexed  thereto  was  as  follows.  "  Descripli 
of  brick  store  on  the  corner  of  Clay  and  Leidesdoi 
Streets.  Frontage  on  Clay  Street  30  feet,  on  LeideMdoti 
Street  59^  feet,  more  or  less.  The  house  is  compos 
of  two  stories  without  a  basement  storey.  The  groui 
floor  is  12  feet,  the  upper  one  10  feet,  in  height:  tl 
walls  from  the  foundation  to  the  upper  story  of 
inches  thickness :  the  ground  floor  is  paved  with  mart 
slabs  :  the  roof  is  composed  of  a  layer  of  cement  < 
wood  and  covered  with  zinc :  the  walls  around  the  sao 
are  raised  3  feet  on  two  sides,  and  on  the  south  si< 
about  9  feet,  there  being  at  present  a  wooden  buildii 
adjoining.  On  the  roof  is  a  reservoir  containing  abo 
600  gallons  of  water :  this  is  supplied  from  an  artesii 
well  on  the  ground  floor,  100  feet  deep,  in  connexi< 
with  which  is  a  powerful  force  pump,  by  which  the  fii 
floor  is  also  constantly  supplied  with  water ;  the  roof 
also  so  constructed  that,  by  means  of  a  pipe,  extendi] 
the  whole  length  of  the  same,  and  supplied  at  certa 
intervals  with  holes,  a  constant  stream  of  water  can  I 
maintained  over  the  entire  roof  by  working  the  pump  i 
the  lower  story.  The  window  and  door  frames  a 
attached  towards  the  interior  of  the  building  : 
windows  and  doors  are  supplied  with  thick  iron  shutu 
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on  the  exterior,  so  that,  between  the  shutters  and  window        1854.. 
or  door,  is  in  all  places  a  space  corresponding  with  the       Sillrm 
thickness  of  the  walls ;  in  this  manner  no  wood  work    Thornton. 
whatever  is  exposed  externally.      The  house  has  been 
built  with  the  express  design  of  rendering  it  fire  proof; 
and  no  precaution  has  been  neglected  to  render  it  so. 
The  tide  rises  to  the  opposite  side  o{ Leidesdofff  Street, 
which  is  still  unoccupied ;  and  in  the  house  itself  is  an 
almost  unlimited  supply  of  water  from  the  artesian  well 
already  mentioned.     The  walls  on  the  south  and  west 
sides  are  dead  walls:  these  are  constructed  with  a  vacuum 
in   the   centre,  so   as   to   repel   the  influence  of  heat. 
Godeffroyy  Sillem  §•  Co.     We  the  undersigned  do  here- 
with certify  that,  by  request  of  Messrs.  Godeffroy^  Sillem 
§•  Co,,  we  repaired  to  their  brick  building  at  the  comer 
of  Clay  and  Leidesdorff  Streets,  and,  after  a  true  and 
faithful  examination,  found  the  above  description  of  the 
same  a  perfectly  correct  one.    And  we  further  willingly 
declare  that,  so  far  as  we  can  judge,  nothing  has  been 
omitted  in  rendering  the  house  fire  proof.     31st  October, 
1850.    Given  under  our  hands  this  30th  day  of  October, 
1850.  B.  Davidson.  J.  DePuisage  Green,  Lloyd^s  Agent, 
in  the  absence  of  //.   W.  Henrickson.     Heron  Reinche, 
Agent  for  the  Hambro^  Board  of  underwriters."     On  the 
night  of  the  3d   of  May,  1851,  a   fire   took  place   at 
San  Francisco  by  which  a  great  part  of  the  City,  and, 
amongst  others,  the  premises  insured,  were  burnt  to  the 
ground :  and  the  plaintiffs  sufiered  a  total  loss,  with  the 
exception  of  a  salvage  amounting  to  400/. 

The  Court  to  have  the  same  power  to  draw  inferences 
of  fact  as  a  jury,  and  may  allow  interest,  under  stat. 
3  &  4  ^.  4.  c.  42.  (a),  from  the  3d  May,  1851. 

(a)  Sects.  28,  29. 


SiLLEM 
V. 

Thornton, 
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1854.  Th^  question  for  the  opinion  of  the  Court  is :  Whel 

the  plaintifls  are  entitled  to  recover  in  the  actioD; 
whether  that  right  is  defeated  by  the  alterations  i 
additions  aforesaid,  which  were  made  in  the  bnildi 
If  the  Court  should  decide  that  the  plaintifis  are  entil 
to  recover,  the  verdict  is  to  be  entered  for  the  pIiUDi 
for  1800i,  less  a  proportional  deduction  for  the  salv 
if  the  Court  may  consider  the  defendant  entitled  tc 
and  also  interest  if  adjudged  by  the  Court  If  otherw 
then  a  verdict  to  be  entered  for  the  defendant^  u] 
such  issue  or  issues  as  the  Court  mav  direct. 
The  case  was  now  argued  (a). 

Bramwellj  for  the  plaintifis.  The  house  insured  hat 
been  destroyed  by  fire,  it  lies  on  the  underwriter  to  si 
why  he  does  not  pay  the  insurance  money.  An  alterat: 
if  such  as  to  change  the  nature  of  the  subject  matter  of 
insurance,  no  doubt  discharges  the  underwriters.  I 
so  long  as  the  thing  insured  remains  the  sanie, 
alteration  will  not  avoid  the  policy,  unless  it  be  eil 
iraudulent,  which  is  not  in  this  case  pretended,  cj 
breach  of  some  condition,  itnposed  by  contract  eit 
express  or  implied.  In  the  present  case  the  dates 
material.  On  30th  October ^  1850,  the  descript 
contained  in  the  paper  attached  to  the  policy, 
signed  in  Calif cmia.  It  was  at  that  time  accurate. 
26th  March,  1851,  the  alterations  commenced:  it  < 
not  appear  how  fer  these  had  gone  when  the  policy 
signed ;  but  they  were  completed  before  the  fire,  in  A 
1851.  The  policy  was  signed  in  this  country  on 
April,  1851,  after  the  alterations  had  commenced 

(a)  Before  Lord  Campbell  C.  J.,  Coleridge  and  Erie  Js.  Croimpi 
also  heard  the  beginning  of  the  argument,  but  went  to  Chambers  \ 
its  conclusion,  and  took  no  further  part  in  it. 


i 


XVII.    VICTORIA.  875 

Cahfarmay  but  before  it  could  possibly  be  known,  in  this  185  \. 
country,  that  they  had  commenced ;  and  the  risk  com-  '"'sji^je^ 
menced  on  1st  February,  1851.  So  that  the  description  Thornton. 
was  accurate  when  given,  was  accurate  when  the  risk 
commenced,  was  believed,  in  this  country,  to  be  accurate 
at  the  time  when  the  policy  was  signed,  though  it  may 
then  have  become  inaccurate,  and  was  certainly  inaccu- 
rate at  the  time  of  the  fire.  Now,  if  this  description  is 
a  representation  merely,  the  alterations,  being  found  not 
to  have  increased  the  risk  of  fire,  are  immaterial. 
[Lord  Campbell  C.  J.  It  may  not  increase  the  chance 
of  a  fire  happening ;  but  it  must  increase  the  liability  of 
the  insurer,  in  case  of  a  partial  loss,  if  the  subject  matter 
of  a  fire  policy  is  made  more  extensive.  Do  you  con- 
tend that,  in  case  of  a  partial  loss,  the  underwriter 
would  not  be  answerable  for  the  damage  done  in  the 
addition  to  the  building?]  No.  But,  though  the  risk 
may  in  that  sense  be  greater,  nothing  can  discharge  the 
underwriter  but  either  fraud  in  the  conception  of  the 
policy,  or  a  breach  of  some  condition,  express  or  tacit. 
If  the  reference  in  the  policy  to  the  description,  con- 
tained in  the  paper  attached  to  it,  is  to  be  construed  as 
a  promissory  warranty  that  the  description  shall  con- 
tinue accurate,  throughout  the  risk,  so  that  the  plaintiffs 
have  by  their  bargain  bound  themselves,  under  pain  of 
forfeiting  their  policy,  to  make  no  alteration  whatever  in 
their  premises,  the  plaintifffe  have  broken  an  express 
condition.  But  there  is  no  such  improvident  bargain. 
Tlie  description  is,  at  most,  a  warranty  that  the  build- 
ings did  answer  that  description  when  it  was  made,  not 
a  promise  that  they  should  continue  to  do  so.  Neither 
is  there  any  tacit  and  implied  condition  in  a  fire  policy 
that  the  buildings  shall  not  be  altered.     In  general,  in 
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1854.  fire  policies  there  are  special  conditions  iudarsed  an 
S1L1.EM  ^^^  ^f  ^^^  Policy,  by  which  the  insured  undertakes 
to  suffer  a  dangerous  trade  to  be  carried  on  on  1 
premises,  and  various  other  stipulations  against  thii 
increasing  the  risk.  In  Shaw  v.  Robberds  (a)  this  Co 
said  that  a  condition,  requiring  an  accurate  descripti 
of  the  premises  insured,  "  points  to  the  description 
the  premises  given  at  the  time  of  insuring ;  and  that  < 
scription  was  in  this  instance  perfectly  correct.  Nothi 
which  occurred  afterwards,  not  even  a  change  of  bosine 
could  bring  the  case  within  that  condition,  which  ^ 
fully  performed  when  the  risk  first  attached."  In  P 
V.  Reid  (b)  the  question  was  as  to  sufficiency  after  v< 
diet  of  two  pleas,  which  alleged  an  alteration  of  the  traci 
carried  on  on  the  premises  insured,  to  one  nio 
hazardous.  The  Common  Pleas  held  them  bad.  Tl 
reasons  given  are  that  an  alteration  made  after  tl 
policy,  if  without  fraud,  does  not  by  the  general  law 
insurance  vitiate  the  policy ;  and  that  the  express  cone 
tions,  in  that  case,  were  to  be  construed  as  stipulatii 
for  the  accuracy  of  the  description  at  the  time  of  dgah 
the  policy.  In  the  present  case,  the  terms  of  the  d 
scription  are  such  as  to  shew  that  the  representation  w 
that  it  was  accurate  when  signed,  that  is  in  Octobi 
1850,  and,  tacitly,  that  at  the  latest  advices  firom  Ca 
fomia  it  still  remained  accurate.  It  could  never  1 
understood  by  the  parties  that,  when  insuring  agaic 
fire  in  CaUfomia  fi-om  an  antecedent  day,  the  insure 
absohitely  warranted  that  the  premises  still  remained 
the  state  they  were  in  when  last  heard  of,  a  thing  whi 
they  could  not  know. 

(fl)  6  /I.  ^  E.  75.  82. 

(^b)  e  M.  ^  G.  ]  ;    S   C   6  Scott,  S    R.  982. 
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James  P.  Wilder  contra.  The  fourth  issue  should  be  1854. 
found  in  favour  of  the  defendant ;  for  the  alterations  are  e"~~ 
material.  The  increase  of  a  house,  by  adding  a  third 
story,  may  vary  the  probability  of  a  fire  occurring,  and 
must,  at  all  events,  increase  the  liability,  if  a  fire  does 
occur.  Supposing  that  the  upper  story,  which  is  worth 
lOOOil,  be  destroyed,  and  that  200/.  worth  of  damage  be 
done  in  the  lower  stories,  the  under\Ariter,  if  liable  for 
the  whole  building,  must  pay  1200/. ;  if  liable  only  for 
the  lower  stories,  he  only  pays  200/.  And  the  fifth  and 
sixth  issues,  also,  should  be  found  for  the  defendant. 
The  plaintiffs  might  if  they  pleased,  have  sent  to  their 
agents  a  statement  that  tbcy  proposed  to  make  some 
alterations,  and  have  let  that  be  communicated  to  the 
underwriter  in  order  that  he  might  judge  whether  he 
would  demand  a  higher  premium.  Instead  of  doing 
so,  they  send  off  a  description ;  and  then,  before  it  is 
acted  on,  intentionally  alter  the  house,  so  that,  as  they 
know,  their  agents  in  England  will,  bona  fide  on  the 
p<trt  of  the  agents,  make  a  representation  no  longer 
true.  In  Comfoot  v.  Fowke  {a)  all  the  Court  agreed 
that,  if  the  principal  had  intended  bis  agent  to  make 
the  false  representation,  it  would  have  avoided  the 
contract  in  that  case ;  and,  of  course,  a  fortiori  it  will 
avoid  a  policy,  an  instrument  in  which  a  misrepresenta- 
tion, though  made  by  inadvertence,  avoids  the  contract ; 
note  (1)  to  Goram  v.  Sweeting  (/>).  Here  the  representa- 
tion was  true  when  made  in  California;  but,  before  it 
was  made  to  the  defendant  in  this  country,  it  was,  by 
the  plaintiffs'  voluntary  act,  made  untrue.      But  it  is 

(u)  6  Af.  A-  /r.  368.  (6)  2  Wnu.  Suund.  200  b. 
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\S54.  scarcely  denied  that  the  descriptiou  in  the  poliey  it 
^^  warrantj,  though  it  is  said  to  be  not  a  promiaurj  wi 
Thoknton  ""*^y>  ^^^  merely  an  affirmative  one.  But,  as  is  aud 
Anundd  on  Insurance^  vol  1.  p.  502.,  *<mo6t  positi' 
representations,  even  when  in  terms  affirmative,  in  eflfe 
are  promissory.  Thus,  where  it  is  represented  that 
vessel  is  neutral,  or  has  a  licence  to  trade,  or  has 
certain  armament,  or  a  certain  kind  of  cargo,  the  me 
affirmation  of  these  facts  as  existing  at  the  time,  is  u 
important;  it  is  the  implied  promise  that,  as  fiff 
depends  on  the  assured,  they  shall  continue  unchangi 
throughout  the  duration  of  the  risk,  that  alone  giv 
value  to  the  representation."  *  The  warranty  is  not  th 
every  minute  particular  in  the  description  shall  be  acci 
rate  whether  material  to  the  risk  or  not :  as  is  point! 
out  in  Phillips  on  Insurance  (3d  ed.)  voL  1.  p.  468., 
would  be  no  matter  if  the  wrong  number  in  the  stie 
were  given ;  but  the  warranty  is  confined  to  the  parts 
the  description  substantially  afiecting  the  risk.  An 
accordingly,  in  the  cases  in  which  the  insured  h 
succeeded  it  will  be  found  that  the  warrantj  was  su 
stantially  complied  with.  In  Skaw  v.  Robberds  (a)  tl 
warranty  was  that  it  was  a  kiln  for  drying  com.  C 
one  occasion  the  insured,  gratuitously,  allowed  soi 
damaged  bark  to  be  dried.  The  decision  of  the  Coi 
was  that  the  kiln  still  remained  a  kiln  for  drying  coi 
and  ^'  that  this  single  act  of  kindness  was  no  breach 
the  sixth  condition"  {h).  In  Dobson  v.  Sotheby  (c)  1 
warranty  was  that  no  hazardous  goods  were  kept  on  t 
premises.     Lord   Tenierdens  ruling  was   that   bring! 

(a)  6  A.^  E.  75.  (6)  6  W.  §•  £:.  83. 

{c)  Moo.  §•  M.  10. 
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in  a  single  tar  barrel,  for  a  temporary  purpose  connected        1854. 
with  the  occupation  of  the  premises,  was  no  substantial       sillem 
breach  of  this  warranty,     MayaU  v.  Mitford  (a)  was  a    Thornton. 
decision  that  "  worked  by  day  only  "  was  not  a  warranty 
that  no  part  of  the  machinery  would  ever  be  set  in 
motion  at  night,  but  only  that  the  mills  would  not  sub- 
stantially be  worked  at  night.     Pirn  v.  Reid  (b)  is  a  case 
to  the  same  effect.    That  case,  and  Shaw  v.  Bobberds  {c\ 
as  was  said   by  the  Court  in  Barrett  v.  Jermy  (d\  are 
decisions  "  that  a  casual  use  is  not  sufficient  to  avoid  a 
policy."    But  here  is  a  substantial  permanent  alteration. 

Bramwell,  in  reply.  If  by  the  general  law  there  is 
an  implied  condition  that  the  insured  shall  not  make  an 
alteration  in  the  state  of  the  premises,  the  Judges  who 
decided  IHm  v.  Beid  (i),  or  at  all  events  Tindal  C.  J., 
Maule  J.  and  Cresswell  J.,  were  wrong;  for  each  of 
those  Judges  makes  it  the  foundation  of  his  judgment, 
that,  in  the  absence  of  fraud,  an  alteration  does  not 
vitiate  a  policy,  unless  by  some  condition  in  the  policy 
the  alteration  is  provided  against.  If  they  are  right,  the 
plaintifis  are  entitled  to  judgment 

Cur.  adv.  vult 

Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this 
Term  {June  13th),  delivered  judgment. 

We  are  of  opinion  that,  in  this  case,  the  assured  are 
not  entitled  to  recover,  as  they  have  broken  a  warranty, 
on  the  faith  of  which  the  defendant  must  be  considered 
as  having  signed  the  policy.     The  engagement  is,  *^  to 

(a)  6  A  ^  E.  670. 

(6)  6  Af.  ^  C.  1  ;   5.  C.  6  ScoH,  N.  R.  982. 

(r)  6  A.^  E.  75.  (d)  3  Exch.  535,  545. 
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IS^  inmtrt  from  ]om  or  duu^  bjr  fine  a  brick  boildi^ 
SiUJtM  ^'^  ^  ^  dwelling  bofiae  and  sufm  (d^tenbed  ia  d 
TiK^jT^c^y.  paper  adacbed  io  tbis  p<*U<y>  Bitiialcd*  &&,(  "belopyc 
to  3Ieffin.  Codeffroy,  imam,  ^  Co^  ""calned  at  4000 
fteriing  fr^m  9000  00  tjbe  ist  daj  of  Fjifrmargp  \%S\ 
to  ibe  m  ihj  Qf  Fdmupyi  1853,  at  000%"  The:  de 
•cnpiicm^,i9  the  attached  paper*  iDost  be  ao^ioied^l^ 
be  iotrpdoced  bto  the  hodj  of  the  policjr  befawyn.i^h 
bracket!^  inft^  of  the  refeiraee  to  it  V^^  n*?^ 
ineaie  yidcp^un.  The  following  i«  tlie  comineQceni^vc 
this  desmptiop;^,'' Jfpnta^  on  QayStno^  30.|e^>oi 
Ldietdarff  t^'tr^  59j^  keU  Jnpre  or  less.  Thebpnae  j 
compos^  of  two  atpriea  witboat  a  jbasem^uot  ratoiy. 
Then  comfS;  a  mt^meot,  amoog  other  things»  ^u|$^.tb 
ground  floor,  wfu  ^xiTered  with  maible  slabs;  ib^ti^ 
roof  was  compofied  of  cement,  and.coyeced  yrUh.zipc 
that  on  the  roof  was  a  reservoir,  cont^ini^g  .^bpiit.jBOj 
gallons  of  water^  which  was  supplied  from  w  i(i^^esi^ 
well ;  that  a  constant  stream  of  water  could  hie  imufl 
taincd  over  the  entire  roof,  bj  working  the  pfiinp  oi 
the  lowpr  storjr;  that  all  the  windows  an^  ^oprs  wer 
sup][)lied  with  thick  iron  ^butters,  so  that^  no  wood  wpr 
was  exposed  extemallj ;  and  that  there  wi^  ^^  almoc 
unlimited  appply  of  water  from  the  artesian  wplJL,  .  ^Jth 
special  cafe  finds  t^at  this  house  was  built^  'uf^^^epitfflfi 
1850,  at  a  cost  of  .6000/. ;  and  that  A|(^ssiis.  6p<%^>q 
Sillem^  Co.,  in  the  month  of  October  fplif}w\6gp^  hem 
desirous  of  effecting  an  insurance  upop  it,,  ^arismitte 
to  their  agents  in  London  the  descriptioD  pf  ^  attache 
to  the  policy.  This  was  a  correct  description  of  it^  i 
all  respects,  as  it  then  stood ;  and,  on  the  (kitix  of,  th 
description,  the  defendant  signed  the.poli<iy,,4ated  71 
April  1851.     But,  in  March  1851,  Messrs.   Godeffro 
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Sillem  8f  Co.  were  desirous  of  adding  a  third  story  to  the  1854. 
building.  They  commenced  doing  so  on  the  26th  of  Sillem 
that  month,  and  had  completed  it  before  the  3d  of  May,  Thornton. 
when  the  premises  were  consumed  by  a  conflagration 
which  laid  in  ashes  almost  the  whole  of  San  Francisco. 
The  new  story  cost  1000/.  There  were  Tarious  altera- 
tions in  the  roof  and  other  parts  of  the  buildings:  but 
it  was  agreed  in  the  case  that  the  new  worics  ^  are  to 
be  taken  as  not  having  increased  the  hazard  or  proba- 
bility of  fire,  except  so  &r  (if  at  all)  as  the  increase  of 
the  area  of  a  building  by  a  third  story  may  be  considered 
by  the  Court  to  have  necessarily  increased  such  hazard 
or  probability."  We  are  now  to  consider  the  effect  of 
the  description  of  the  premises  insured,  which  has  been 
introduced  into  the  policy.  And,  in  the  first  place,  we 
are  of  opinion  that  it  amounts  to  a  warranty  that  the 
premises  corresponded  with  it  on  the  7th  April  1851, 
when  the  policy  was  efiected,  or,  at  least,  that  the 
premises  had  not  been  altered  by  the  assured  in  the 
intermediate  time,  so  as  to  increase  the  risk  of  the 
insurer.  Mr.  Bramwell  contended  that  it  referred  only 
to  31st  October  1850,  the  date  of  the  certificate  of  the 
surveyors,  in  Califorma,  who  verified  its  accuracy ;  and 
that,  if  accurate  at  that  time,  the  policy  would  not  be 
vitiated  by  any  alteration  between  that  day  and  the  date 
of  the  policy,  so  that,  notwithstanding  the  alteration,  the 
identity  of  the  house  was  not  destroyed.  But  we  think 
that  this  position  is  wholly  at  variance  with  the  effect 
which  has  hitherto  been  given  to  the  description  of  the 
subject  matter  insured  in  policies  of  insurance,  and 
would  utterly  defeat  the  object  for  which  such  a  descrip- 
tion is  required.  It  would  seem  revolting  to  common 
sense,  if  we  were  to  hold  that,  as  soon  as  Messrs. 
VOL.   III.  3   L  E.   &  B. 
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1854.        Gwd^nf^  SOkm  k  Cm.hml  sort  off  the  ifawriplMB, 

die  J  nrigfat  faore  added  eeienl  Maries  to  the  htmm,  i 
lemowd  finm  it  all  the  deaaibed  aafe^naidB  agpi 
tm^  and  that,  ahhoqijh  the  dcAKiiption  ■■■■li  ai  liliid  t 
actual  stale  of  the  pt«aiiK&  at  the  date  o£  the  paG 
a  -fire  aftervavdi  hapfKiuD^  oa  indiiHi 
dahaed,  far  ^ich  the  ooderarritcr  had 
adeqoace  ooMideiaciao.  Bat  this  ia  the  proMnfle  o 
teoded  lor  br  die  aflntvd  Not  beiag  told  the  a 
pragresavinch  had  been  made  in  theahentionafaetai 
tbeiedioflfimA  nd  die  7th  of  .id^pn^  «e  me  in  di 
infcfffcneta  fiooi  the  fiMte  stated ;  and  ve  infer  da^ 
theTdioT^prd;  die  boiUiair  no  longer  eomaponi 
irith  die  deaeription  of  it  io  the  policy,  and  diat^  by.i 
alMffolioD,  the  ririb  of  the  insmer  had  in  aotnu  deg 
been  increased  TUi  alone  ooaU  ho  a  bar :.ia  i 
prawni  action. 

Bot  we  are  farther  of  opiincm  that  the  dtuuifai 
in  the  policy  amounts  to  a  warnm^  that  the  aaBBi 
ooold  not;  daring  die  time  specified   in    the  poK 
Tokmtarilj  do  any  diing  to  make  the  eetidition  of 
building  vary  from  thiB  deseriptioo,  ao  as  theieby 
increase  the  risk  or  liability  of  the  onderwnter. 
diis  case,  the  description  is  evidently  the  basa  of 
contract^  and  is  fbmisbed  to  the  oaderwriter  ta  en 
him  to  determine  whether  he  will  agree  to  take  the  i 
at  aD,  and,  if  he  does  take  it,  what  premium  he  4 
demand.    The  assured  no  doabt  wished  him  to  imi 
stand   that,   not   only  such   was  the  condition  of 
premises  when  the  policy  was  to  be  effected,  btu,  at 
as  depended  upon  them,  it  should  not  be  altered  a 
to  increase  the  risk  during  the  year  for  which  be  wa 
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be  liable,  if  a  loss  should   accrue.     Without  such  an        \h64. 
assurance  and  belief,  the  statement  introduced  into  the       sotwi 
policy  of  the  existing  condition  of  the  premises  would    xhorntoh 
be  a  mere  delusion.     Identity  might  continue,  and  yet 
the  quality,  condition  and  incidents  of  the  subject  matter 
insured  might  be  so  changed  as  to  increase  tenfold  the 
chaBcea  of  loss,  which,  upon  a  just  calculation,  might 
reasonably  be  expected  to  fell  upon  the  underwriter. 
Can  it  be  successfully  contended  that,  haTing  done  so, 
the  assured  retain  a  right  to  the  indemnity  for  which 
they  bad  stipulated  upon  a  totally  different  basis? 

With  respect  to  marine  policieg,  we  eonceiye  that,  if 
there  be  a  warranty  of  neutrality,  or  of  any  other  matter 
which  continues  of  importance  till  the  risk  determines, 
whether  the  policy  be  for  a  voyage  or  for  a  time  certain, 
such  a  warranty  is  continuous,  and,' if  it  be  broken  by 
die  defiuilt  of  the  assured,  the  underwriter  is  discharged. 
Tlie  implied  warranty  of  seaworthiness  applies  only  to 
the  commencement  of  the  voyage;  butj  even  here,  if  the 
assured,  during  the  voyage,  were^  voluntarily,  to  do  any 
aet  whereby  the  ship  was  rendered  nnseaworthy,  and 
thereby  a  loss  were  to  accrue,  we  conceive  that  they 
would  have. no  remedy  on  the  policy, 

A  distinction,  >however,  is  taken  in  this  respect 
between  marine  policies  and  insurances  of  houses 
against  fire.  It  would  probably  be  allowed  that,  if 
during  war  there  were  a  policy  on  a  merchant  ship 
described  as  carrying  ten  gons  and  employed  in  the 
coal  trade,  and,  after  the  policy  was  effected,  the  owner 
should  reduce  her  armament  to  five  guns,  or  load  her 
with  oil  of  vitriol,  the  underwriter  would  not  be  liable 
for  a  subsequent  loss.  But  it  is  strenuouriy  asserted 
that,  if  there  be  an  insurance  against  fire  upon  a  house, 

3  L  2 
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1854.        w,hich .  is  described,  axk  ij^fi  P9)iH7.;a^iVjpipg  o^rft.P^rtJSBl 

a,differw^awJ,:i??prfi  4wgSTW^rfW^9,,flg^Q,i^5jiqj«^^ 

Wj^rrauty . ,fl|^teiwlinft,.9|a}jf,. to,,^lie.,fitatip,. ^ndj,4j^  gf,,i^ 
pfepip^s  ait  ,^bp..y  iwrocqt,:,ivhpi:>  .^^e  ,p9|iqy:,.jyafi,^«gpj^ 
Thi%,«peinft  ,<mit9,,£?pntfflv-y.,^9  %,  prj^ip^p^.^pp,  ;^^^ 

s^t^,rtie,.J^  pf^4f^.;}ppi«Wffft  ,J|R{l,,fifi^gR^J5,.(]i 

t*^iN¥?yf,3^al|,,refpain  pabsfant^^^.^ji^  T{W!f  '•^fJfj^ 
i^rflnnipg,  ajj^,  rt^^t  .99,altpr9lJ\9n,.*%|^j8^\l{^gj^^ 
iijqde  by.  the»  awui«d,to,,epJt?iai;i.ce,;tjl^i  jijrffl^      flfJiA* 
iijifiUF^-: ,  Iti.sefmpa  .^tyarige  ,jjl^eo^ ^.rt^^^if  .^^,^9^^ If 
descriM  .  vo, rth^,.poJ^fly„^;,oc9U|>|(^  by  ,^^^^^9^ 

is  qnihe  lowest,  /^ale,  Jbe  jn^j  iini^e^i^tply  ,f^^^;pjW^ 
ip^rely  taking  car^.th^;  ^hp,.wall^  eufxA  .flpq?!?! T<ffl4^  ^ 
rqmaw,  ^  thafciit  i^  stiU„^hei,3»rrie.  i^tip^,^^9/i^^jcpp 
verti it  ^ntQ.!a,x^au^f^tpry  fpT;,%wfl^^,ft .^i^e^j^fpy; 
hfwsardpu^fprtwbicb  the  highest,  ^alfipfp«?TOiMfljjij[p^l^ 
be  no  move  than,  a  reasonable.  co^o^id^^rfOiQ^.  f<p.r,th^ 
stipulated  jii¥leinnity*,,  We  are  .^old  hoiy^y^r^.^J^a^  tjhi 
doctrine  is  established  by, decisions  binding,  jjpoi^^  i^ 
The  first  of.  tb^se  is  Sliaw  v.  Robb€rd${a\  Plaiotil 
insured  premises  against  fire  by  the  description  of  " 

(a)  QA.^E,  75. 


T. 
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grthttrjf^  and  **^a  tllri  for'dryiflgcbrhitt  iis^/'     By  thfe        1854. 

ctiAdition^  of  in8ulianc€}"the  pol?^ 'W^8  to  be  fbrfeitetl  ~ 'siLLKif 

tiUli^  tfr^  litiildingii'Wbi^atcchtiftely  deseribed,  and  the 

tifJide^'c&itieaiaii'ifa^i^iri'i^dHI^I;^^^^^^ 

Werfe  madd'ih"i}i^^iiildiii^  or'ffiti  rl^k'tl^f  Ri^^noki^A^, 

the/'41l^^a(iotfi  \i^  W1M  n6t^ed  ^Hd  %HbW^<by  indbt^-^ 

Ttfe  tllkifaliiff 'daiWtfd  drt  -ttO'  tWdf  th  ih^ '  k«B  e*«^pt 
di^iiig  tcttTtt '*birt:;^^6n  "one  •ote^(M^,^*^*llowed>'tfee 

oWh»'''of  %nW^  to;'Ubifch*  fiBLa-hmi'  w^tie*;  i^yvf  tt 

(vhifcl'  tiB<y  liflitilfey^'^^We  dl^troy«!i'''^  bAyk^'^sj 

ipWed^i6%t  rf'aisliti<lt  trtide'fhmi  AylHg'^oftti'ftrid'hidrti 
h^artfilib,  fesUikBtedBScW'  cHar^hg^  a  hSghbr^ptciWUrti 
fo'^'bAWc'  kHHs^^Han  ccrfh  kilU.  "Hddi'Uiat'thfe  jilWtftlff 
wks  gttlMi>a  'ib  teto^fed  Btit  Miat  Wtti  diii»  farfty  dfed- 
dlcHdif '  liWfd  Z>to/ilii€;'J;  (a):  "^IT  ihfe'pIaFntlfP(h*(i' 
etihcr'  dK^p^fl'  hld'biisiri^fes  bf'  c<yrni*3^iHgi  ^d"t«kbn' 
liji^k  Jf*bai*fidi^\ig,  Wkdded  Uife  1ktt6t  t6  th^'fo^thei-, 
no  doiWbt  tHe  fcasiy^irldliave'bfJ^A'  wilWin'*  th*  confd?tio^ 
relidfl '  upbh.  ^*  I^ctKipd,  if  he  liad  iuady  any  cbail^fc  foe 
dfrying'thi^  baA;  it  im^fhave  been  'a' qii^^stiWi  H^  tile 
jui^y  wMWhe  'li«a'ao6c"ljo  is  k  tn&lW  6f  blisitie^,' 
and  wli6th<ii''Hb  fead  rtbt'thbhsbJMCalftough'ii  Wa5'thfe= 
firtt  iusta^6c''6f  l^yk-Ayittg)  tixilAh  ah  alti^i^lion  itt  hfe 
bdsiti^sff,"Whhin  the  ideiriitig'.bf  lfHtt'*c?6hditl6tJ.  ■  Biit; 
according'to'ilie  evidence,  \^e  ate"6leAriy  of  c)i>inioh  th<tt' 
no  sucli  qii^ion  ftrose  for  Ifhfe^ xWisidenitiMi  of  thfe  jiil-yi^ 
Th'c  Cotirt  therc  intitnatcs'hn'<ij)iniOn'lfhaf»tWerti'tt*^'J*o 
iiiiplled^WaiTint'y  ibatf'ndthli^g^bcsidiw  6^n  shbuJd  >^Vt'f ' 
bl^'drtbA  in  thc'Mri/W'gaW^i(5'c(ifitilbnfeticb'ib  tfi'A 

a)  »)  .Y.  ^-  bl.  H?. 
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doctrine  that  another  and  more  dangercMM*  tnAe  i 
'  be  carried  on  in  the  kiln  witbont  vitiating  the  pc 
The  other  case,  which  was  more  confidently  relied  « 
and,  on  account  of  some  expressions  of  some  d 
Judges,  not  witbont  reason,  was  Phn  v.  JSeid(a), 
when  examined,  we  do  not  think  it  is  an  autborit 
the  doctrine  which  it  is  cited  to  sapporL  The  inaon 
there,  was  upon  a  manufactory,  engine  hooflc 
machinery  against  fire;  and  the  policy  contained 
ditions  resembling  those  in  SAm»  v.  IMberd 
(amongst  others),  that,  if  the  assured  shoald  ^  om 
communicate"  to  the  insurance  office  ^  any  eircuniM 
which  is  material  to  be  made  known  to  the  Coroji 
in  order  to  enable  them  to  judge  of  the  tiak,  thej 
undertaken  or  were  reqnired  to  undertake,  the  insur 
should  be  of  no  force."  There  were  pleas  od  these 
ditions,  alleging  that  the  assured  carried  on  a  i 
dangerous  trade  than  that  specified  in  the  policy,  w 
was  a  circumstance  material  to  be  made  known,  and 
omitted  to  communicate  it  to  the  office,  the  non-c 
munication  being  made  the  infraction  relied  apon 
the  gist  of  the  pleas.  The  issues  on  these  pleas  \ 
found  for  the  defendant;  but  there  was  a  rule  fbf  j\ 
ment  for  the  plaintiff  non  obstante  veredicto^  which 
made  absolute.  The  pleas  were  considered  bad,  for 
shewing  that  a  reasonable  time  had  elapsed  for  gi 
notice ;  and  on  this  defect  alone  Coltman  J.  rested 
judgment  The  other  Judges  do  make  nse  of  s 
observations,  as  if,  under  this  policy,  the  assnred  m 
change  his  trade  to  one  more  dangerous  than 
described  at  the  time  of  making  the  policy ;  but  t 

(a;  (j  3f.  $  G\  1 ;   S.  C.  6  Scoti  N,  R.  982. 
(ft)  6A.^E.  72. 
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observations  appear  to  have  reference  to  the  necessity  1854. 
for  giving  notice  for  the  particular  purpose  specified  sillem 
in  the  conditions  on  which  the  pleas  were  founded*  thounton 
Tindal  C«  J.  sajs:  '*  How  can  an  alteration  which  takes 
place  in  the  enjoyment  of  the  premises  after  the  exe- 
cution of  the  policy  be  a  circumstance  material  to  be 
made  known  Co  the. Company  tn  order  to  enabk  them  to 
judi^e  of  the  rUh  they  /uwe  undertaken  f^  And  MaiUe  J. 
observes:  ^^Tbe  time  at  which  the  Company  are  to 
exercise  their  judgment  is  not  the  time  at  which  the 
communication  is  to  be  made."  Therefore  this  case 
cannot  be-  considered  an  authcmty  for  the  doctrine 
sought  to  be  established;  and,  if  it  were,  we  could  not 
concur  in  it;  for  the  doctrine  appears  to  us  to  be  contrary 
to  the  principles  of  justice ;  and  it  is  certainly  contrary 
to  the  ruling  of  hard  Tenterden  in  Dob$ony.  Sotfi^y.{a). 
There  the  lASuranoe  was  on  premises  agfunst  fire^ 
<^  wherein"  (according  to  the  statement .  in  the  policy) 
*^  no  fire  is  kept,  and  no  hazardous  goods  are  deposited-" 
The.  loss  happened  in  consequence  of  the  making  a  fire 
and  bringing  a  tar  barrel  on  the  premises^  iox  the  purpose 
of  repairing  them.  The  plaintiff  wai^,held  entitled  to 
recover:  but  Lord  Tenterden  said  that,  if  there  had  beei^ 
any  misdescription  of  the  property  insnred,  the  defend- 
ants certainly  were  not  liable,  and  added :  '^  I  think  that 
the  condition  must  be  understood,  as  forbidding  only 
the  habitual  use  of  fire,  or  the  ordinary  deposit  of 
hazardous  goods,  not  their  occasional  introductioPf  as 
in  this  case,  for  a  temporary  purpose  connected  with 
the  occupation  of  the  premises/'  "  I  cannot,  therefore, 
be  of  opinion  that  the  policy  in  this  case  was  forfeited." 

{a)  Mifo.  Sr  M,  90. 
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1854.  Now;  &Mimthg  the'Ibw  idhe  thi^,*«pfmftuh^ivmM 

gj^l^      i^gflhiM  fire,  there*  is"iin  itripli^-ttngagenientilbit 

THORNroM.  <^^^^  ^'>'l  "^  aftAt^^irlM^  Allef  tlier'preniiad^  to  atil 
they  shall  n<>t  ^re^'with  ihe'dinMn^ption^  tbcmimi 
policy,  and  do  tbav  ^dief^by -thel  tisk  {add'  iliadMlitj  of: 
ihsiirer  'dhiill  be  ^  incr^Ms^d/.  we '  h^ve  tmly '  4k3t  xeoa 
whether,  in  this  in^Um^J^bdJattrArM^ifa^eJinttliikH 
by  ebhVerthtg  the  hdW^'iiisured  from  a  houae  '^o 
posed  of  two  stories**  into  a  house  composed  ofOtrtestm 
And  this  really  admits  of  no  reasonable  doubt. 
Bramwell,  very  candidly,  admitted  that,  if  the  pol 
rtmdinad  in^  force .  aftei) ;  ihe  alOf^f io%.^  U-^^yenB^, 
third  story  ;^  .weU.ii^  X\\e  ot^f  Jiyo. . .  pTtua^lpeiDg  so, 
increase  of  the  area  of  the  building  by  a  third  st 
piust  Jbe,qonsi4ere4  by,  t^^.,.CQ)?rf,Jo  ^ave^  ijf cjep^ 

.        ,         iivrW8e4;.tbc  h^zai^  f)f:,.pj:Ql)abjl^^^^ 

; ;;  znucb.as  iCitljp.a44Uiw-,f9:t^fi,M4«?:i^a^ 

'     ;  •        '   ioeteadiof  yertijp^  ,{,3u^,th(^)r^,  i8^f^:}p;^^rrp^nsi^erat 
wWch  i9iqiitit€i.d|?pwve.  tp^iy.^at,  j)j  th^ 
the  liability  of  th^>  insurer  ia  incc^p^,.  ,ai\d,  thaf 
premiuniijii]  p^evio^gply  faiiTi,  J^aa ^oow^.b^c^poe  ipadeauj 
Upon  an  ingui^ce  pf  a  (^ogs^.agajns^t  ,fi|>9,they^in^u 
must .  make  gopd .  th^  whole ,  of  apy  partial  Ipss^ .  the  oifn 
■  not  being  considered  to-^t^d.Jji^.pYn^  in^rer  for 
excess  of.tbq  vi^lpp  of  .the.  .bous^.b^ypn^lhe  sym. 
which   the    insurance   is  effected.     The    value    of 
additional  property^ .  here  sought. ,ta  be  covereil  by . 
insurance,  must   be  taken   to  be  lOOOt'i  and  fbf 
whole  of  this,  or  any  part  of  it,  the  defendatit  is  l 
liable  to  the  full  amount  of  the  sum  for  which  he 
subscribed  the  policy,  till  he  has  paid   1600/.,  plus 
liability  to  this  uiuount  for  the  destruction  of  any  i 
of  the  original  house  vaflued  at  4000/«-  W^  arc  of  opii 
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tbal  thifl  addilional  liability  could  .f|ot  he  tbrowD  upon        1864. 
him,  without  any  consideration  luid  against  bis  coaeent,       sillem 
by  the  ad  of  the  assured  ia  aUteiing-tthe  house  so  as  to    ^     ^' 
make  it  no  longer  correspond  with.  the. descriptioo  of  the 
house  in  the  policy*    If  tho.Jif^uKtyjOiMiQot  be  carried 
to  thieextenl;,  it  is  entirely  goae»  ..And,  therefore, .we 
prooounoe  judgment  for  thfi  defendant. 
i!    .  Judgment  for  the  defendant. 


JAMteS  JosftPH  RfiBD,  Appellant,  agairtst  J.  T.  trednesday, 
Ingham,  Esquire,  Respondent. 

NOTJfCE'  o^  appeal,    against    a  cdrivictfon  of '  the  Sect.  37  of 
appellant  by  the  respondent,  one  of  the  M^rfo-  c.  ixxv.  (local 
potitan 'Police  illaglitrat^s;  having  been  dWy  glVeri;  by  puwi^j^hl?''* 
consent  of  thW  jfiirkies,  arid  by  6tder  of  Lord  (^mpMl  ^l^'^^J 
C'  J!,  a  case  Was  stated  for  the  bbinfon  of  thiis  <:!burt,  ^^  who.  not 

^  T  ^  being  a  free- 

under  Stat.  12  &  13   Vict  C.  45.  S.  11.'  '  "■       nj«n  of  the 

,.  Waterman's 

The  conviction  was  set  forth.    The  tbaterial  ptut  Wtos,  Company,  or 

.  I ..,,,,,,    .  t     an  apprentice 

that,  aftieV  the  paS^ttlg  ofstat   7  &  8  'IS.  4.' C.   \XXt:'{ci)y  to  a  freeman 

"  the  ssiiii  Jaine^'Jlosfpfh  '  R^ed  had   tk^  Voffcitt^'  amd  of  a^reemanr' 
raanageirienibf  a  certain  craft,  tul  wit' a  tug  boiat  called  er^ptbno" 
TlieNewtasite,  (hi  sataie  craft  ncit  then  beitig-a  western  «*>*"  "actasa 

. .  ^  waterman  or 


^"      '*''•■  I  ...J.'.  .  .. ..  lighterman,  or 


waterman  or 
ighl 
ply,  or  work 


or  navijgcte,'  or  tkoke  t6  be  \voi4t0d,  or  ntfvigdted,  kar  nbBfryv-lirbttn  «r  other  craft,"  upon 
,Uip  Z^Mm^  ,*'  from  or  ,U>  an^  place  or  pUu^es,  or  ship  or  vessel,**  within  the  limits  of  the 
Act,  for  hire  or  gain.  ..  .  ■  »- 

V .  I  field :  t^l  *  steam  ti\g)  of  eigbfy  spyea  tons  burden,  en^loved  in  moving  another  vessel, 
was  not  a  '*  wherry,  lighter,  or  othier  craft,'*  ubder  this  90ct5bn  ;^'and  that  i  person  navigating 
to-  f»r  tliie  if nrposis,,  not,  ^\ng,  f^  fr6|emaf^  ^^l^d  oof.^hcrchy  incur  a  penalty. 


(a)  Local  and  personal,  public :  **  For  the  better  regulation  of  the 
"Watermen  and  tJghfeniicn  on  the  river  TMmM^^,  between  YittUftt  Otek 
waA  Windior.y"  ( Pitted  among  the  status  a^  Ifwg'Q')     •     •  i 
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1864.  bMge  within  the  true  iatent  >  and  meaaiog  of  the 
Rkd  ^^^  ^^  Parliament,  or  any  boat,  bwrge,  Iighler»  en 
vessel  excepted  from  the  operatioo:  of  ibe  said 
And  that  the  said  lames  Jo$qfA  Reed,  not  bei 
freeman  of  The  Company  of  Watermen, and  Xie^te 
of  the  river  Thames,  or  an  apprentice  tO;  a  fre^nu 
to  the  widow  of  a  freeman,  of  the  said.  Coioifwij? 
any  manner  lawfully  anthorized  to  act  as  a  watermi 
lighterman,  or  to  work  or  navigate  the  said  craft,  c 
The  Newcastle,  upon  the  said  river,  within  the  Urn 
the  said  Act;  for  hire  and  gain  in  manner  hereir 
mentioned,  on"  &c.,  ^  unlawfully,  and  oontrarj  to 
in  violation  of  the  said  Act  of  Parliamont,  for  hir« 
gain,  did,  on  the  said  river  Thames,  at^  &<^i,  ^' 
within  the  limits  of  the  said  Act^  to  wit  betwfs^n  Yc 
Creek  in  the  county  of  Kent  and  New  fFtmb^r  in 
county  of  Berks,  in  the  said  Act  mentioned,  ^ork 
navigate  the  said  crafl,  to  wit  in  moving  and  tov 
and  in  aiding  and  assisting  in  moviq^;  and  towie 
certain  large  vessel,  from  a  certain  place  in  the  said  i 
there,  to  and  into  the  mouth  of  a  certain  dock  oi 
the  said  river  there,  called  Green's  Dock,  within 
limits  and  jurisdiction  aforesaid,  and  then  and  there 
the  said  river  Thames,  at"  &c,  **  unlawfully  and  cont 
to,  and  in  violation  o^  tlie  said  Act  of  Parliament, 
act  as  a  Waterman  and  Lighterman,  for  hire  and  g 
to  wit  in  so  moving  and  towing  of  the  said  large  ve 
as  aforesaid,  and  in  proceeding  thereto,  and  reiun 
therefrom,  on  the  said  river  ITiameSp  within  the  11 
aforesaid,  in  the  said  craft  called  Tfie  Newcc 
information  and  complaint  of  which  siiid  offence 
made  to  me  the  undersigned"  &c.  Adjudication  to 
1^.  fine  and  2s,  costs. 
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Tlie  case  stated  that  The  Companj  of  Watermen  1854. 
and  Lightermen  of  the  River  Thiimes  are  incorporated  -Sim 
under  fitat.  7  &  S  G.4.  c.  Ixxv.  (a);  and  they  are  now  ihgham. 
governed  by  the  provisions  of  that  Act,  and  by  certain 
by4bws  made  in  pursuance  thereo£  Such  by-laws  were 
to  accompany  the  case,  and  might  be  referred  to,  by  the 
Court  or  either  party,  as  part  thereof,  if  the  Court  shall 
think  fit  The  37th  section  of  the  Act  enacts :  *'  That  if 
any  person,  not  being  a  freeman  of  the  said  Company, 
or  ati  apprentice  to  a  ireeman  or  to  the  widow  of  a 
freeman  of  the  said  Companjr,  (except  as  hereinafter  is 
mentioned,)  shall  at  aiiy  time  act  as'  a  Waterman  or 
Lighterman,  or  ply,  or  work  or  navigate,  or  canse  to  be 
worked  or  navigated,  any  wherry,  lighter,  or  other  crafty 
upon  the  said  river,  iirom  or'  to  any  place  or  places,  or 
ship  or  vesBel,  within  the  limifis  of  this  Act,  for  hire  or 
gain,  (esrcepta» 'hereinafter  is  mentioned,)  every  such 
ptvson  shall  forfeit  and  pay  for  every  such  offence,  any 
sum- not  exceeding  ten  pounds.^  ^' 

The  conviction  iq>pealed  against  wiis  anade  in  respect 
6f  an  idleged  infraction,- by  *  thei  appellant,  of  the 
provisiokis  of  this  section.  At  the  time  of  the  eom- 
mission  of  the^id  offente,  the  appellant  was  master  of 
the  steam  tug'  boat  called  77i^  Newcasikf  and  not)  r 
freeman  of  The'  Company  of  Watermen  and  Lightermen 
of  the  River  Thafneg,  or  sppretitioe  to  atfreeitaan,  or  to 
the  widow  of  a  freeman,  or  in  any  way  anthorised  to  act 
as  a  waterman  or  lighterman,  or  to  ply,  work  or  navigate 
any  wherry,  lighter  or  other  crafl,  within  the  meaning 
of  the  said  Act,  within  the  limits  mentioned  in  the  said 


(a)  Seel.  4,  by  the  rfame  o\'  The  Master^  Wardens^  and  CommonaUy  of 
WatermtnaHd  Lightermen  of  the  River  Thames. 


ftntt) 

faiOHAlA 
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1854.       oofftidiM,  rok*  him  or'galMi     Thl^'^sdid  stesn^'lugi 
ms  a'  veeeel'  of  >ihe  t(^tiia0^'6r*^45''Uyhfl;  ^i^fci^ 

eoals;  the  entire 'btiM^ii'^Ucyil^a^  d^'tKe'^iiaa  i)J 
tiig  ^it^  isr^^' tcms,  ftj(  p^' i^^ister  f  ^h^'Was  ^jki 
bT^aJSteam  >6tig<bb  oP'Ymy  1l<n^ij[kj?#»^<iaSdf'fiii^ 
employied  hr  to^iiigi  hll  ctese^  -6r  ^Ifl^^anGF^'o^ 
vessels^  many  of  thetti  of  largd^  btik^^ri:^"''ISi^^ 
reg^tltered  at  ihc'Cobttrnfi'  HUii^  ubdei^*lfr6' jkM^isfdr 
tbfr jRegi&trt" A«t  top  sb^^jfio^,  fe  '&> « = -f^ci*  *ft J8&' ' 
was  «l«y  lidCTiBed;i^<to^  b^'si]^li<HJhsi&f  W^^f^jtiS 
a8!a.'6da<gohig^«t0Mieryi4d>g(^  cCi^vflsd'^Arid  Itiy'fSff^ 

anU  wds  iabjfeotJ«o  tt*^'t}r6#8idri»'  of*i*^£  AA.^*1f1S 

party^iif  tb^  CfMM  should  86^  [Aea^-'M  fF^e^.k^fld^Jilfe 
tugiibobt  'bad ;  been'  mip\<^  ib^  b^^'^hlittkijK  bkSiik 
a8>  well 'Without  (and^t^^jfic^tld  ad^^fthin  tlid^fMit^'  Ji^ 
by  the  saidWalettn^n^  Aa,i'timfM  <6-'<iiy*iilWi*c 
^uiAor  and  r^Htf^  <(!77V^A  b^loW  «miM^i^ 
vessels  to  and  from  L^frtdati^  frditi  ahtf  to'  HfotfH^^  hritf 
iDtermediatd=  ports  i^d-  iplaccfs.  ^- She  'h^  afeti'  bi 
frequent] J  engaged  'to>  take  ivietiskls  likp  atld  *<iUWil  t 
EnffUsh  Channel  and  Gei'i/Mm  Oeect3i;Md  W  aSiW^sk 
in  thei(7Aan7i^(  and'  to'  tow  and'iad^hi^ny  VesscAs 
and  from  'London^  Bttd  ports  on  th\&ismuk'd!nfd  edit  j^ 
of  England  and  ports*  of  the  continent  of  Ekhpel '  ^ 
had,  in'  fact,  been  eatptoyM  as^  ttiiieh' outside  "as  VMIi 
the  limits  mentioned  in  the  conviction.  The'stckrii't 
carries  a  small  boat.  On  the  occasion  referred  to  ih  1 
said  conviction,  tlic'  saki  sterfiri  tng  was'ciifpldycd' 
Bhckamlli  within  the  saSd'liiriiis;  in  towin^r  aiid 'fesisti 
a  ncwst^am  vessel  ol*  yrfcKt,'bcl6nginjf  toWic  Pacha 


^Sm^h  *"^  f^  ^^»  ^^N  ;  aiHi  fhe,  appellant. vas'. then        1854. 
ijnastieii:  of  .UiP  wd.stxJpnu.tiig.bo^*^   There  werenot  any        a^tb 
g9p49,  pr ,.pa^9j^pgfi^ ,/w  bwrd^eUb^  thei jsaid  aleamiliiie      in^^. 
Of,  the  jfiaijl  jKi^cht  ^  jt^t^fDQi^frwedi.lo  ia.Ae  datd 
qpnwii^Mpn  ;,^pdi.the  ,^^e^,  t^g,  ini^^.^ropl(jyi)d  solely  .^ 
t9.\ying.w^,a^istipg,^^,«^y«^^  .  Tlie.BteMB'teg^lM 
qq^,  jij^jf  ,goQ^p;  .95.  pja^seqgi^  . iTh^: .sleam  ilug  belongs 
t^.a  Coppanj.QftlJlgji  TksJSIiiprowfiatf'  Tamt^jGamfm^f 
ifrbp. #pe,p^ojjri?(tpii^,,qf , ^Y^T^\  v,w^  of  the, ^alone^ cbea 
Tf^e  Company  hfs.ar^.o4ice|,iiji]/^on<bm,iat  \vihiob:^kt}effS 
ar^,  received  foic.  ,tt^  tugs,  and  €)Qiiipniiii)icaiy^>tlheiioe  to^ 
tl^^, .il^ter^  pf,  (Lh^^ye^^jU*.  Certaift  oharges^aowniiBg  to 
th^.^ales  for.  tk^  t;^nnagi9..of,tb^  v^paels.tpwedjiand  the 
djst^es  iq/r  ^Wcl^,,thj^.,a^e  ,^v«^,^i^.niade4)y  the 
Qoffjppqy,.af)4  P^Utu>Hti  if^ep^i^o^  .to )flhei  place  at  which 
%  ^HgiW^y.^^fPP«'^r^9i  be  Bt  .tlM?  lime  I  the:  order  i  18} 
rejp^€;jy3^i^,}  o;:,jt^.i>irJtii^i  s)ljp  j^^:  ,hayQf  U>ip»ocieed^.*fier 

^b«l.»fi^W?F  >y,bcw  lbe.,^^MRrt^.  h^i'JWPed  waynhe  atiithp 
cpfY)9).ep9fe(n^nt  or  ^e^rmip^Uonxof  the  job»  t  'I^ie  matotei^ 
of.,th^,.tiig3  also,  sepk  fviir  joba.^bep  aib  aea  and>(A*tbe< 
riy.q^ri  ^Od^  when  /engaged,  fthfngride,  wo^Idimbkerihe 
sa^^  fibWK®^^-^*^  ^^y  had,prpBf|ed(5difwnft:B  diataiDctjto 
fulQi.  |L)rdpc8,.F'^<^>i^^^y  x^eivedi  the  pay,  in  all  eaaea^-^ 
and  .,i^  t^^  , pufAicpbr I,  Instance :i  iieff}rred.to\  in.ithe 
copyi^tipi}^  h^JLng).  .calcula<^^>aQ9oisdingv  la  thei  mckk 
pf!rfprmeid.,wben  attached.  ,to  ^he;,ye^.  towed,  and  hoi 
on  a^y,other|,cpnsiderationt  >.Th^)9i>peJilant  wa«  piiid:«> 
salary,  by  the  oYnera  of  the  ^id  steam  .1,1^  and  waa  tb^i 

seryanHv,!  ?., ,.  .^-  •    .,    -.  ,.     -m     ■•  »       ■■.-      =  .■    1.    ^•'''• 

S(ea|pn  jyf^a^l^  .tu^ViQ  .been    en^ployfud  on.  the  riviei: 

Thames  for  t^e.  1^,  thirty  years.  aiKid  .^pwardai  but  were 

not  used  for  :the.  pu^[j)|Q^,of  Xqwijng  until  twenty- yeare 
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1864.       %^>  ^^^  ^  conedderable  time  after  the  paaBiiig  oi 
^^^       said  Watermen's  Act.    At  the  time  of  tbe  paasing  o 

Ingham.  Watermen's  Act,  and  previously  thereto^  watermen 
employed  (weather  permitting)  by  the  owneis 
masters  of  Teasels  to  assist  such  vessela  into  dock ; 
sudh  was  an  ordinary  employment  of  watermeii; 
they  are  constantly  so  employed  up  to  the  pr 
time,  though  not  to  the  same  extend  in  wherries 
snum  boats,  as  before  the  introduction  of  «€ean»;tqg9 
'  The  said  steam  tnp^^is  within  the  precisions  dt 
59th  section  of  the  Pilot  Act,  6  G.  4.  c.  125. 
•  The  master  of  the  steam  tug. boat  being. witki 
convenient  distance  of  the  yacht,  a  oomuiunicatioQ 
made  between  the  two  v^esaels  by  meana  of  a  .rope.B ; 
such,  communication  having  been  mode^  the  appej 
(on  the  river  ThameSy  within  the  limits  aforesaid, 
hire  and  gain) i  towed  the  saidryachtiiin  ^e-rBllil 
menticHied  in  the  conviction^  but  under  jsudb  difeo 
as  is  hereinafter  mentioned.  During  such;  timet: 
Joseph  John  Watersonf  a  freeman:  of  The  CompaB^ 
Watermen  and  Lightermen^  and  excepted  from 
operation  of  the  37th  section  of  the  befiure  recited  :j 
was  on  board  of,  and  in  command  of,  the  said  j«udit, 
the  purpose  of  superintending  and  directing  the  toii 
thereof  into  the  said  dock.  For  this 'Service  he 
remunerated  by  the  persons  interested  in  the  said  y» 
and  he  was  not  responsible  to,  or  paid  by,  the  owner 
the  said  steam  tug  boat,  or  by  the  appellant  Wt 
attached  to  the  yacht,  the  appellant  obeyed  the  insti 
tions  given  by  the  said  Joseph  John  Waterson  for 
safe  and  proper  towing  of  the  said  yacht :  and  this  is 
usual  course  in  such  case.  Tbe  crew  of  the  said  st 
tug  boat  and  the  persons  putting  the  machinery  the 


V. 

Ingram. 
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in  motion  received  their  orders  from  the  appellant,  and  ]854. 
were  subject  to  hit  directions  concerning  the  same,  and  "^^^ 
no€  to  the  said  Joseph  John  Watetson, 

The  amount  paid  to  the  said  steam  towing  Company 
for  so  towing  the  said  yacht  was  the  sum  of  2/. ;  and 
nothing  was  paid  to  or  claimed  by  them  for  or  in  resp^t 
of -the  said  tag  boat's  voyage  to  or  front  the  said  yacht. 
The  appellant  received  no  part  of  the  amount  paid 
in  respect  of  the  services  rendered  to  the  said  yacht; 
his  Temaneration  for  so'  doing  was  included  iti-  his 
salary.  -  "  ' 

This  tise  6f  a  steam  tug'  boat,  in'  the  way  and  4b#  the 
pmposes  *befere  mentioned,  re<3[uihes  skill  and  knowledge 
of  the  tides  'and  eddied,  shotfh  atid  land  marks  of  the 
snid  river ;  Und  the  mastei^  must  aflsd' be  cotfipeteht  at 
g^a.-  •-■  •  '•  '     '-''^    '   ■   •     11'/  .  -       ^  ■     ■  •    ^ 

There  are  lighters  and  barges  upon 'the  rivef'  Thame$y 
and  navigating  the  saHie^  of  as  great  a  buvthen  as  80  or 
90  tons,  and  steam  boats  fbr  carrying  passengers,  whose 
joinYneysedmrnetice*  and  teittiinate  Within  the  limits  of 
the  A«t,  of  as  great  a  burthen  M IM  6r  200  tonsi     - 

Thec)yeiMion  for  the  opmio^  of  the  Court  is  t  Whether 
the  said  convicli^n  of  the-MidJam^^  Joieph  Reedy  nnder 
the  ciretitoiifatices  aforesaid,  is  authorized  by  the  before 
recited  Act*  If  the  Court  should  be  of  opinion  that  it 
was  so  aiithorissed/then  it  is  ^igi^ed  that  such  conviction 
be  oonfirmed*^  •  If  the  Court  ^should  be  of- the  contrary 
ophiibn,  thei^  such  eckivictiM  is  to  be  quashal.  And  it 
18  bereby  agreed  between  the  slaid  appellant  and  th^said 
respondent  that  a  judgment  in- corfbrmity  with  thie 
decision  of  this  Com't,  and  for  such  costs,  if  any,  as  this 
Court  shall  adjudge,  may  be  entered  on  motion  by 
either  party  at  the  Court  of  General  Quarter  Sescnons 
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1854.        ^f  ^^  Peace  for  the  county  o(  Middlesex,  next  or  nei 

^R^gi7~  '  but  one   after  such   decision   shall    have    been  givei 

.    ^'  (Power  to  this  Court  to  remit  the  case  for  amendment 

Ingham.       ^ 

Montague  Chambers  (a),  in  support  of  the  convicUoi 
The  principal  question  is,  Whether  this  steam  tug  is 
*^ craft"  within  the  meaning  of  stat.  7  &  8  G.  4.  c.  Izxi 
s.  37.  A  steam  vessel  was  held  to  be  included  in  th 
word  *' craft"  used  in  sect  57;  Tisdett  v.  Combe  {h 
[Lord  Campbell  C.  J.  But  must  we  not^  in  construii^ 
sect.  37,  look  to  the  purposes  to  which  wherries  an 
lighters  are  applied?]  The  case  finds  that  free  watermei 
had,  before  the  Act,  done  the  work  of  towing  in  wherrie 
and  lighters ;  the  object  of  the  Act  was  to  regulate  th 
work  properly  done  bj  watermen.  Then,  as  to  tb 
minor  point,  it  is  clear  that  the  captain  of  the  tug  wa 
the  person  who  plied;  the  captain  of  the  towed  vesse 
hired  the  captain  of  the  tug,  and  did  not  ply  himselE 

Sir  F.  Thesiger^  contnt  It  is  of  course  not  suggested 
on  the  other  side,  that  this  steam  tug  is  either  a  when} 
or  a  lighter.  The  question  is,  therefore,  whether  it  if 
'^  other  craft"  within  the  meaning  of  sect.  37.  Now  bj 
these  words  craft  only  of  the  same  kind  as  wherries  and 
lighters  must  be  meant  Stat  11  &  12  fF.  3.  c.  21. 
regulated  the  Company  or  Society  of  Watermen.  Sect  4 
gave  power  to  the  governing  body,  as  thereby  consti- 
tuted, to  make  by-laws.  Sect  7  prohibited  any  persor 
(except  Trinity  men)  not  having  served  an  apprentice- 
ship, or  being   apprentice  or  servant,  to  a  watermar 

(a)  The  argument  commenced  on  June  3d,  before  I^rd  Campi»eH  C   J. 
CcHeridge  and  Erie  J». 
(6)  1  A.^  E,  788. 
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fironi  worlring^  roving  or  plyinp  inl  boats,  whtrri^  6r        1954. 
bftigc^  oidinaiiljrjcarrjiing  paBMQgtbi  for  f)^  ^^^ 

clear  (Jtat  the  JV&tfflRnen^  jm  thiB  Actusoilstitated  i«  'dab      ^^^^ 
altogether  different  from  the  present  navigators  of  steam 
t«0i4.  3;')teoiteitD;8Cat({(7^fti^.67v4^>^vldikt.  ^  2RM^  v. 

Court,  of  }M^or^nd.«bleffii|m^of>J^^ 
fbt!  gavdni&ng^>ithe»t!i<>bbaU^  VeM«l4  and  (Mhdy  cnift  to  be 
rowed  or  V  worked  ^thm  tb^::i«mitt  df  this  Adt.^'    1*b«t 
soebioi^oontBiQS  the  wovd  ^  v€Msbls,^ wUch  dbe»  not  t>i^r 
ia<9eaitiW^\fLatAJ)Mman'^yJvtoiM^  steaiti 

boat  w».a  ^  h(mf  hnx  LHOediiik  ahd^W^Vfani^' J.  relied 
priBcipallj'  on  the  ^  w«id  "^  v^bdeki^  *  Aii4^  Gi^hHafy^  J. 
pointediiovf  thatisectv  108'  fdrnid^  a«iArgn«Mhl  adto 
the^  extent  whidi  the  'Logigfalfur&UMmu  f6'glv^ito  thef 
aittliQrit)^  4>f  thecbyiilat*!^^  }Mikti^'m^i:'51.  ^U&e  ^ 
quealiob  ivuDt^dl  tto»thdb^iiiwt^|  aii^i^ti^e  Word^'vea^ls^ 
is  ndtMtnidie'ig^<)tioii'titio«inan4er  :d{«dfiBS(M'.r  hi  BldH*^ 
ford  V.  Morrison  {b)  a  question  arose  whether,  in  sect  4 
of  ,4bet;Aot  regulating  the  nr^d 'and  deK very  bf  cbals'^in 
Lemdi»^8fiCi{l^&  2i  1S^. «  cu,  Um\  uoA  pdittonalit|)ubtle), 
the  ivronis  >^fiJgbtK<;'fveaseKf  bafge^^ixir ^btfaer-^bMift^  m^ 
eluded  4  colli:  l»igt  In  lybieh^'Ohe  ii&ottls^ihlfd  %*e&nkit%i- 
nally  shippad :  iandrilb^ne^dii^ii  dP  BM«h^«^riGhftin(be^ 
heid  tbafir.it  did: hoT;  iParlto^S.  e9Cplatilin(|(  ibmt '^^  ttHi^ 
could  notiiasmJirtf^r^'  l|iatt'^VttfK'^'i^a''al;^tt)hig'  il!M^^ 
«  craft"-  opidd»'hot^«pply' to^iWA  ttt%.  >^«€tet.  38'dfi  stdt 
7  &>B «<?. 4u  dljflidW^airvtboFiser'  the'Cfouri  df 'ttiie  Miiit^r 
&c*  <rf.  the  { C5d«J>any  ten.  Weeric*  any '  '^^hfert^,'  boiti^di' 
other  ireflBel,"  for  catvying  passe^ge^'Viti^  the"T%ame^  ioft 
hire,  and  plying  at  the  public  stairs ;  but  it  cannot  be 

*.  ..■^i      ;    I  ..       .;      ■   ■       :■    '   .i..'.T>ri'.        .■I.-.-.    •       '■     ■ 

(a)  7  A.^E.  788.  (6)  15  Q-  A  704. 
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1854.  contended  that  they  are  to  licence  this  steam  tug.  i 
^^^  sect  39  empowers  the  Court  to  cause  the  names  &c  < 
htQUAu  ^^^  owners  to  be  painted  on  "any  lighter,  baige,  < 
other  boat  or  craft  used  or  to  be  used  for  the  canyin 
of  goods,  wares,  or  merchandize,  without  paasengeri: 
but  this  is  manifestly  confined  to  the  smaller  crai 
plying  on  the  river.  A  similar  argument  is  deducibl 
from  sect  40,  which  applies  to  "  any  lighter,  baige,  o 
other  boat,  craft,  or  vessel,  used  or  to  be  used  for  tlu 
carrying  of  goods,  wares,  or  merchandize,  which  may  h 
navigated  on  the  said  river  within  the  limits  of  thii 
Act,**  whereof  the  owners  reside  without  the  limits.  Bj 
sect  36  the  apprentice,  to  be  entitled  to  take  the  sok 
care  of  the  vessel,  must  "  have  worked  and  rowed  upon 
the  said  river  as  an  apprentice"  for  two  years;  a  pro- 
vision entirely  inapplicable  to  the  training  for  managing 
a  steam  tug.  Further,  sect.  37  applies  only  to  working  oi 
navigating  **  from  or  to  any  place  or  places,  or  ship  on 
vessel,"  the  place  apparently  applying  to  the  wherriei 
and  the  ship  to  the  lighters:  but  these  terms  do  no 
comprehend  the  employment  to  which  this  steam  tu{ 
was  applied.  Again,  the  master  of  the  steam  tug  is  no 
the  pilot  within  stat  6  G.  4.  c,  125.  «.  70.,  but  th< 
master  of  the  vessel  towed ;  Beilby  v.  Scott  (a).  Th< 
latter  therefore  is  the  person  really  navigating  both 
and  he  is  a  freeman  of  the  Company. 

Ballantine  (in  the  absence  of  M.  Chambers),  in  replj 
The  argument  as  to  the  training  for  the  management  c 
the  vessel  fails:  whatever  the  size  or  nature  of  th 
vessel,  a  familiarity  with  the  depths  and  currents  of  tb 

(a)  7  M.  fr  fF.  P3, 
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river  must  be  important ;  and  this  would  lie  acquired        1854. 
by  rowing  as  an  apprentice.     [Lord  Campbell  C.  J.   But         Rg^o 
it  would  not  be  enough.]     Tisdell  v.  Combe  (a)  has  not       i^jgHAM. 
been  distinguished.      In   Blanf&rd  v.  Morrison  {b)  the 
statutory  provision  related  to  vessels  bringing  the  coals 
from  the  original  carrying  vessel  to  the  shore,  and  were 
therefore  held   inapplicable   to  such   vessel   when   she 
landed  the  coals  without  the  aid  of  any  other  vessel. 
Here  the  object  of  the  Act  is  to  prevent  persons  from 
navigating  in  the  Thames  who  have  not  been  familiarized 
with  the  river.     The  words  "worked"  and  "navigated" 
seem  scarcely  applicable  at  all  to  wherries.     In  sects. 
/56,  57,  the  words  are  different,  because  an  authority 
extending  beyond  the  limits  is  given  to  the  by-laws. 

Lord  Campbell  C.  J.  We  are  called  on  to  construe 
the  word  "craft"  as  used  in  sect  37.  No  doubt  that 
word  may  comprehend  such  a  steam  tug  as  this.  But 
is  that  the  sense  in  which  the  word  is  there  used  ?  The 
provisions  of  the  section  clearly  interfere  with  the  general 
right  of  the  subject,  and  establish  a  monopoly  and  im- 
pose a  penalty.  We  are  therefore  to  construe  them 
strictly,  like  penal  enactments.  Can  we  then  suppose 
it  to  have  been  within  the  intention  of  the  Legislature 
to  prevent  any  one,  not  being  a  freeman  of  the  Water- 
men's Company,  or  otherwise  privileged  as  specified  in 
the  section,  from  using  a  steam  tug  for  the  purposes 
mentioned  in  this  case,  and  to  inflict  a  penalty  upon 
such  use?  I  am  of  opinion  that  this  was  not  the 
meaning  of  the  Legislature.     When  they  use  the  word 

(ri)  7  A.^  E.  788.  (6)  16  Q.  B.  724. 
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1864.  ''  craft/  we  miist  see  how  the  word  is  placred,  and  tl 
Rgg^  collect  their  intention.  We  find  it  preceded  h 
Ingham  ^^^^  "any  wherry,  lighter,  or  other;"  and  I  thini 
this  steam  tug  is  not  ejusdem  generis  with  ''wh 
and  "lighter,"  and  therefore  is  not  within  whs 
Legislature  intended  by  the  use  of  the  word  ^k 
The  preceding  enactments  seem  to  shew  that  the  f 
men  are  to  take  care  of  the  wherries  and  lightei 
passengers  and  goods  on  the  Thames :  and  this  i 
tug,  not  being  so  employed,  is  not  within  the  coi 
plation  of  the  Act,  which  gives  a  monopoly  excli 
the  Queen's  subjects  from  doing  what  they  had 
before.  I  do  not  refer  particularly  to  the  several 
tions :  but  they  all  lead  to  the  view  that  the  wate 
are  to  be  protected  in  doing  all  that  is  to  be  done 
wherries  and  lighters,  and  that  the  protection  is  n 
extend  to  vessels  of  a  different  kind.  TisdkU  v.  Com 
has  been  properly  referred  to :  and  I  think  it  was 
perly  decided ;  for  the  enactments  there  were  diffi 
from  those  which  we  are  now  considering,  and 
different  objects,  namely  to  give  the  Court  of  M 
and  aldermen  power  to  regulate  the  boats  and  vc 
on  the  Thames :  the  language  there  differed  from 
of  sect.  37 ;  and  the  object  wa%  not  to  establi 
monopoly  or  impose  a  penalty,  but  purely  to  ac 
safety.  Blanford  v.  Morison  (b)  was  decided  up 
totally  different  statute,  and  has  no  application  t< 
present  case.  Looking  at  sect.  37  as  compared  wit 
the  other  sections,  I  am  of  opinion  that  the  appc 
has  incurred  no  penalty. 

(a)  7  A.^  E.  768.  (b)  )5  Q.  B.  724. 


V. 

Ingram. 
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Erle  J.  (a).  I  am  also  of  opinion  that  the  appellant  1854. 
has  incurred  no  penalty;  in  other  words,  that  he  has  j^^^.^^ 
not  worked  or  navigated  "  any  wherry,  lighter,  or  other 
craft,'*  within  the  meaning  of  sect  37.  What  he  has 
done  is,  to  navigate  a  steam  tug  in  moving  a  vessel 
And  the  question  is,  whether  that  is  within  the  words 
of  the  section.  All  turns  upon  the  wide  term  "  craft." 
It  is  said  that  this  may  include  a  steam  tug ;  and  so  it 
may :  but  it  is  a  general  rule  that,  when  a  word  of  wide 
signification  follows  others  of  a  signification  less  wide,  it 
must  be  interpreted  as  having  a  meaning  bringing  it 
within  the  same  class  as  those  others.  I  think,  there- 
fore, that  "craft"  must  be  confined  to  vessels  of  the 
same  kind  as  the  wherries  which  are  employed  for 
passengers  and  the  lighters  which  are  employed  for 
goods.  In  common  understanding,  a  steam  tug  is  a 
vessel  of  quite  a  diflerent  kind.  The  question  is,  whe- 
ther a  penalty  has  been  incurred  by  infringing  upon  the 
watermen's  privilege.  This  privilege  was  given  for  the 
public  good,  on  the  presumption  that  the  watermen  will 
go  through  the  proper  means  of  qualifying  for  the  duties 
which  they  will  have  to  perform.  The  sections  referred 
to  by  Sir  Frederick  Tkesiger  shew  most  cogently  what 
those  duties  are :  and  it  is  clear  to  me,  notwithstanding 
what  has  been  urged  by  Mr.  Ballantine^  that  the  men 
who  are  qualified  to  manage  the  vessels  which  are  the 
subjects  of  sects.  38,  39  and  40  could  not  be  presumed 
to  be  capable  of  managing  a  steamer;  and  that  the 
knowledge  which  they  would  acquire  of  the  river  by 
plying  the  smaller  vessels  would  be  inadequate  for  that 
purpose.     I  think  therefore  that  the  case  before  us  was 

\it)    Wighttnan  J.  had  loft  the  (*ourt. 
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V. 

Ingham. 


not   one   contemplated  by  the    Act,    which,  being  i 
restraint  of  industry,  is  to  be  construed  strictly. 

Crompton  J.  I  did  not  hear  the  argument  for  tl: 
respondents:  and  I  can  only  say  that,  so  far  as  I-hai 
heard  the  case,  I  agree  with  the  judgments  which  ha^ 
been  delivered. 

Judgment  for  the  appellants,  without  cosi 


Thurtufa^, 
JuneHth. 


William   Dowdell  against  The    Australia: 
Royal  Mail  Steam  Navigation  Company. 


the  defendants,  which  was  tried  at  the  sittings  in  Mii 
dlesex  after  last  Michaelmas  Term,  when  the  plaint 
obtained  a  verdict.      In   Hilary  Term,  the    defenda 


Plaintiff  ob-        T  USH^  in  this  Term,  obtained  a  rule  Nisi  to  re  vie 

Uined  a  ver-        g  j 

diet.    Defend-  the  Master's  taxation  in  this  cause.     The  plaint; 

ant  obtained 

a  rule  Nisi  for  was  a  seafarmg  man,   whose  occupation    was    that 
which  was'       purser  on  board  ship.     He  brought  an  action  again 

discharged. 
Plaintiff  was 
a  witness 
in  bis  own 
cause;  and 
he  remained 

in  this  country  obtained  a  rule  Nisi  for  a  new  trial,  which   was  di 

till  after  the 

rule  Nisi  was     charged  in  Easter  Term.     The  plaintiff*  was  examine 

discharged. 

On  taxation      as  a  witness  on  his  own  behalf  at  the  tnal ;   and  it  w 

allowed  the       sworn,  in  the  affidavit  of  increase,  that  plaintiff  hi 

sisTence  money  necessarily  been  detained  in  this  country  ever  since  t 

tbe"ruk^waT    commencement  of  the  action,  for  the  purpose  of  givi 

granted  till 

it  was  discharged.     On  a  rule  to  review  the  taxation, 

Held :  that,  as  the  Master  must  be  taken  to  have  found  that  plaintiff  was  a  necess 
witness,  that  he  coulc!  not  have  attended  a  second  trial,  if  one  were  ordered,  unless 
remained,  and  that  his   remaining  incapacitated  him  from  earning   his    {Subsistence, 
detention  raiffht,  under  those  special  circumstances,  be  considered  as  part  of  the  cost; 
the  rule  ;  and  the  allowance  was  right. 

It  is  not  a  general  rule  that  parties,  if  witnesses,  arc  to  have  an  allowance    for  ti 
attendance. 
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evidence  in  the  cause,  and  that  his  evidence  was  of  such  1854. 

importance  that  the  cause  could  not  have  been  safely  dowdbll 

brought  to  trial  in  his  absence.     The  Master  made  an  ^      ^• 

^^  Australian 

allowance  for  the  plaintifPs  detention,  from  the  time  of  Roy»^  Mail 

Company. 

the  rule  for  the  new  trial  being  granted,  till  it  was 


•/.  Gray  now  shewed  cause.  The  plaintiff  stayed  in 
this  country,  not  as  plaintiff  in  the  cause,  but  as  a 
witness.  His  testimony  would  have  been  necessary  if 
the  rule  had  been  made  absolute ;  and  therefore  it  was 
proper  to  detain  him,  and  the  costs  of  doing  so  should 
be  allowed.  [Lord  Campbell  C.  J.  If  there  had  actu- 
ally been  a  new  trial  that  might  be  so.  But  do  you 
find  any  authority  for  allowing  the  costs  of  a  witness 
detained  in  reasonable  expectation  of  a  new  trial,  which 
did  not  take  place  ?]  There  seems  no  express  decision 
either  way.  In  Mount  v.  Larkins  (a),  where  the  Pro- 
thonotary  had  made  the  witness  an  allowance  only  up 
to  the  first  trial,  the  Court  of  Common  Pleas  refused  to 
order  an  increase  in  the  allowance :  but  the  reason  given 
was  that  the  Court  had  intimated  that  the  new  trial,  if 
granted,  would  be  confined  to  a  point  on  which  the 
evidence  of  the  witness  was  not  material.  [Cromptan  J. 
If  a  witness  were  brought  and  detained  here  in  bona 
fide  and  re<isonable  expectation  of  a  trial,  and  there 
never  was  any  trial  at  all,  would  his  costs  be  allowed  ?] 
They  would  be  allowed  ;  Tremain  v.  Barrett  (A),  Loner^ 
gan  v.  The  Royal  Exchange  Assurance  (c).  In  the 
latter  case  there  was  no  trial,  as  appears  by  the  report 
in  Dawling,  though  not  by  that  in  Bingham.     Then  the 

(a)  8  Bing.  195.  (6)  6  Taunt.  B8. 

fr)  7  ^1*^.  720;   S.  C.  1  Dawl.  P.  C.  223,233. 
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1854.       plaintiff  is  not  differently  situated^  in  this  refpect,fto 

DowoBLL     ^^y  other  witness*     The  rule  b  laid  down  by  this  Coo 

Australian   '"^  Howes  v.  Barber  {a)  i  "The  reasonable  expenoes 

^j^  Mail    which  the  plaintiff  is  put  by  being  obliged   to  att« 

and  be  examined  as  a  witness  to  enforce  payment  of 

just  demand,  or  to  seek  redress  for  an  injury,  thod 

be  thrown  on  the  wrong  doer."    Then,   the  qaestic 

whether  the  detention  of  the  plaintiff  was  neeessar 

and  the  expenoes  reasonable,  is  for  the  Master. 

LiLsht  in  support  of  his  rule.  Howes  v.  JBarber{i 
laid  down  the  rule  that  the  costs  of  the  party,  when 
witness,  were  to  be  paid  like  those  of  any  other  witnes 
But  there  is  no  case  in  which  the  ezpences  of  tl 
detention  of  any  witness  waiting  for  a  new  trial  hai 
been  allowed,  though  there  must  have  been  very  man 
cases  in  which  they  have  been  incurred.  The  law  d« 
not  profess  to  give  an  entire  indemnity  by  giving  cost 
There  are  many  expences  proper  to  be  incurred  whic 
are  not  allowed.  In  Lonergan  v.  The  Royal  Exchan^ 
Assurance  {V)  the  defendant  seems  to  have  submittc 
and  paid  only  at  the  last  moment,  so  that  the  costs  i 
question  were  incurred  by  his  fault  And  the  plmnti 
is  not  quite  like  any  other  witness ;  he  has  full  contro 
over  himself.  [Crompton  J.  That  is  a  reason  why  tl 
case  should  be  more  closely  watclied ;  but  the  on 
distinction  between  the  case  of  a  plaintiff  being  a  w. 
ness  in  his  own  behalf  and  an  ordinary  witness  is  th 
the  master  should  be  more  vigilant  in  excrcisincr  I 
discretion.] 

Cur.  ativ.  vf> 

(a)   Q,  B.  Trinity  Term,  1862 

(h)  7  Bing.  725;    S.  C.  1  Dofel.  P.  T.  223,  233. 
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Lord  Campbell  C.  J.,  on  a  subsequent  day  in  this        |854. 

Term  {June  15th)9  delivered  judgment  Dowdell 

After  much  hesitation,  and  great  doubt,  we  have  in  Ay^^^^iAM 

this  case  come  to  the  conclusion  that  the  rule  to  review  5?^'*  ^^* 

Compftoy. 

the  taxation  must  be  discharged.  But  we  are  anxious 
that  it  should  be  understood  that  we  lay  down  no 
general  rule,  that,  after  a  rule  Nisi  for  a  new  trial  has 
been  obtained,  the  witnesses  may  be  detained  at  the 
cost  of  the  losing  party.  The  circumstances  in  the 
present  case  are  peculiar.  The  plaintiff  was  a  witness 
in  his  own  cause ;  and  his  evidence  at  the  trial  was 
material:  his  regular  employment  was  one  which  re- 
quired him  to  be  absent  from  this  country :  after  he  had 
obtained  a  verdict,  a  rule  Nisi  was  granted  for  a  new 
trial,  which  was  ultimately  discharged.  The  Master,  on 
taxation,  made  the  plaintiff  an  allowance  from  the  time 
therule  was  granted  till  it  was  discharged,  but  only  on 
the  ground  that  the  plaintiff  was  a  necessary  witness  in 
his  own  cause ;  that  he  could  not  possibly  be  ready  to 
give  evidence  on  the  second  trial,  if  one  had  been 
ordered,  unless  he  remained  in  this  country;  and  that 
his  remaining  here  deprived  him  of  his  ordinary  means 
of  earning  subsistence  by  going  abroad,  and  that  he 
could  not  earn  anything  here.  Under  these  circum- 
stances, we  think  that  this  was  an  expense  occasioned  by 
the  defendants'  resistance,  and  that  it  may  properly  be 
considered  part  of  the  costs  of  the  rule  for  a  new  trial. 
We  do  this,  taking  it  to  be  found,  as  facts,  by  the  Master 
that  the  evidence  of  the  plaintiff  would  be  material,  that 
in  order  to  give  it  the  detention  was  necessary,  and  that 
the  detention  deprived  the  plaintiff  of  the  means  of 
subsistence  :  except  under  such  circumstances  the  allow- 
ance ought  not  to  be  made.     We  must  guard  carefully 
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1854.  against  an  abuse  by  which  parties  in  a  cause  n 
DowDELL  ^  witnesses,  obtain  an  allowance  which  they  are 
AuBTRALiAN  ®°^^tled  to  as  parties.  Under  such  peculiar  cira 
stances  as  the  present  the  allowance  was  right:  but 
most  earnestly  desire  that  it  may  not  be  considers 
general  rule  that  parties,  if  witnesses,  are  to  bare 
allowance  for  their  attendance. 

Rule  di8chai{ 


Rojal  Mail 
Company. 


Jun4  8tb. 


Roger  Sharpley,  Appellant,  against  1 
Churchwardens  and  Overseers  of  the  F 
of  the  Parish  of  Mablbthobpe,   Kesponder 


Appeal  againtt  "VTOTICE  of  appeal  having  been  given  airainst  a  p 
a  poor  rate  for   i.1  ^        .  ..   ^      ^     .  '^ 


ipoor 
the  parish  of 
Af.,  on  the 

fffoand  that 
the  allcecd 
pirish  of  Af. 
in  truth  con- 
sisted of  two 
distinct 
parishes,  M, 
Si,  Mary 
and  Af.  St 
Ptter,  each 


rate  for  the  relief  of  the  poor  of  the  paridi 
Mablethorpey  Lincolnshire^  by  a  person  rated,  the  foUt 
ing  case  was,  by  consent  and  by  order  of  a  judge,  sta 
for  the  opinion  of  this  Court. 

The'  appellant's  ground  of  appeal  against  the  rate 
that  the  alleged  parish  of  Mablethorpey  in  truth,  conti 
within    itself,    and   consists   of,   two   separate   parisl 


of  which  ought 
to  be  rated 

separately.  A  case  was  sUted  with  power  to  the  Court  to  draw  inferences  of  fact.  By 
it  appeared  that  from  very  early  times  there  were  de  facto  two  rectories,  one  of  A/.  5k.  1 
and  the  other  of  Af.  St,  Peter,  distinct  parishes  for  ecclesiastical  purposes  ;  but  tbat,  ai 
back  as  evidence  went,  which  was  not  beyond  the  beginning  of  the  eighteenth  cent 
there  had  always  been  one  poor  rate,  one  set  of  overseers,  and  one  constable  for  the  w 
of  M.  as  one  parish  for  civil  purposes,  and  the  highways  in  Af.  had  been  JoinUy  mainta 
by  the  whole  of  M. 

In  the  taxation  of  Pope  Nicholas,  the  churches  of  M.  St.  Peter  and  Af.  St  Mary 
valued  separately.  In  the  Nonarum  Inquisitionea,  it  is  mentioned  as  one  parish,  in  which 
two  churches  taxed  conjointly.     Other  early  records  were  set  out  which  were  *ainbi|raou 

Held :  that  the  proof  of  modern  usage  shewed  that  A/,  was  a  reputed  parish  at  the  t 
of  the  passing  of  stat.  43  Eliz.  c,  2. ;  and,  that  being  so,  even  if  it  was  really  not  th< 
parish,  the  rate  could  not  now  be  disturbed. 

Sembie :  that  the  evidence  tended  to  shew  that  M.  had  been  from  time  immemorial 
parish,  with  two  churches. 


TBORPB. 
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namely  the  parish  of  MabUthorpe  St  Mary  and  the  1854. 
parish  of  Mabletliorpe  St.  Peter;  each  of  which  ought  Sharpi.£y 
to  maintain  its  poor  separately,  and  to  appoint  separate  Q^^rwen  of 
overseers  of  the  poor,  and  levy  separate  rates  for  their  Mablb- 
relief.  The  respondents  contend  that,  long  before  and 
at  the  time  of  passing  of  stat  43  Etiz.  c.  2.,  MabUthorpe 
was  either  actually,  or  by  reputation,  a  parish,  and  was 
therefore  entitled  to  have  overseers  appointed  for  it,  and 
to  maintain  the  whole  of  its  poor,  whether  resident  in 
one  part  of  the  parisli  or  another,  from  one  common 
fund.  Neither  of  the  alleged  parishes  of  Mablethorpe^ 
St  Mary  and  St  Peter,  so  far  as  evidence  can  be 
procured,  has  ever  maintained  its  poor  separately;  but 
one  rate  has  always  been  made  for  the  whole  of  the 
alleged  parish  of  Mablethorpe;  and  the  poor  of  the 
alleged  parishes  of  St.  Mary  and  St  Peter  have  been 
jointly  and  indiscriminately  relieved  out  of  such  rate,  as 
one  common  fund,  ever  since  the  passing  of  stat.  43  Eliz. 
c,  2.  There  is  no  evidence  tending  to  shew  that,  at  any 
time,  the  alleged  parishes  of  St  Mary  and  St  Peter  ever 
respectively  appointed  overseers,  or  levied  rates  for  the 
relief  of  their  poor.  Two  overseers  have  yearly  been 
appointed  for  the  whole  of  the  alleged  parish  of  Mable- 
thorpe. The  district,  containing  both  St  Mary  and  St 
Peter,  has  usually  been  called  in  such  rates  the  parish  of 
Mablethorpe;  but  the  rate  for  1777  purports  to  be  made 
for  the  town  of  Mablethorpe,  The  churchwardens  of 
the  church  of  St  Mary  have  acted  as  overseers  of  the 
poor  of  the  whole  of  Mablethorpe.  As  far  as  evidence 
goes,  one  constable  only  has  ever  been  appointed  and 
acted  for  the  whole  of  the  alleged  parish  of  Mable^ 
thorpe.  The  constable's  account  in  the  parish  chest  of 
Mablethorpe  St.  Mary,  commencing  with  the  year 
1706,  describes  that  officer  as  constable  of  the  town  of 
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rate  made  fer  the  porkfa  of. 
the  poornce.  And  the  autieyuts  of  i 
elwajs  been  selected  indncrmiiiHteij 
sou  of  SL  Mary  and  &  A*r,  and 
jostioei  to  senre  the  oAee  of  aarfvjars  of  the  his 
for  the  whole  of  the  alleged  psiafa  of  J/oM 
including  both  districts.  A  fewoeitificatesof  aetxi 
and  bastardj  bonds  jet  exist  in  the  parish  ch 
Mahletharpe  SL  Mary^  given  to  the  oieraecre 
parish  of  Mabkikarpe.  The  oldest  is  dated  26ch  o 
1711.  In  all  coantj  reooids  (which  ooIt  go  back 
100  jean;  presenred  in  the  office  of  the  derk 
peace,  such  as  jurors'  lists  and  coiintT  rates^  there 
mention  of  anj  parish  but  that  of  Mableihrnrpe 
In  modem  indictments  it  is  the  same.  Mableikoi 
Mary  and  St.  Peter  were,  bj  order  of  The  Pool 
Coinmissionere  bearing  date  the  18th  of  Meu^k 
when  the  Louth  Union  was  constituted,  included  it 
iifii(in,  and  described  in  the  maigin  thus  "36:  Mablt 
St  Mary  and  St  Peter  f  and  one  guardian  only  ha 
been  appointed  or  acted  for  both :  this  order  has  i 
been  acquiesced  in  by  the  inhabitants  of  both.  J 
thorpe  St.  Mary  contains  one  thousand  seven  hu 
and  eighty  acres  of  land,  thirty  four  houses,  i 
population  of  about  two  hundred  and  sixty  one.  ^ 
thorpe  St.  Peter  contains  one  thousand  and  four 
fourteen  houses,  and  a  population  of  about  sixty  tw 
the  Calendarium  Inquisitionum  Past  Mortem^  in  the 
o^ Edward  1,  are  these  entries:  ''  Henr'  de  Salt/i 
Malberthorpe.  terr.  &c.  (a)."     "  Philip  de  JCyme  ten 

ia)  fi   Ed.    I.      Inquisition  after  the  death   of  Henr    dt    Sakj 
CnUndarium  InquUitionwm  P&tt  Mortem^  vol.  !•  p.  t»d. 
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Malberthorpe,  14  feod**'(a);  and  in  the  reign  of  Edward  2. 
there  are  three  entries  of  a  like  nature,  where  Malber- 
tharpe  is  named  as  before,  without  distinction  o{St.  Maty 
or  St.  Peter  (*).  In  Pope  Nicholas's  Taxation,  a.  d.  1291, 
under  the  head  Decanattis  de  Cabewath,  appears  **  Eccksia 
de  Malbertkorp  Sci  Petri,  4i  6s,  8d.  Eccksia  de  Malber- 
tkorp  Scab  Marine  8/.  (c),**  In  the  Nanarum  Inquisitiones(d\ 
A.  D.  1341,  under  the  head  ^^  Decanatus  de  Cakewath,** 
is  the  following  entry :  "  MalbHhorp,'*  The  two  churches 
are  taxed  conjointly  (conjunctim).  The  same  assessors 
render  account  for  thirteen  pounds  reserved  from  the 
ninth  of  the  beeves,  fleeces  and  Iambs,  of  the  parish 
of  MaJbHhorpy  the  two  churches  whereof  are  taxed 
("  agnorum  parochial  de  MaWthorpy  cujus  quidem 
ecclesiae  taxantur**)  at  eighteen  and  a  half  marks,  as 
appears  by  the  inquisition  taken  by  the  oath  of  Alan 
Ward,  &c.  and  others  their  fellows  of  the  parish  afore- 
said, jurors  ("  et  aliorum  sociorum  suorum  parochial 
praedictae  juratorum").  Of  the  two  churches  of  the  alleged 
parish  of  Mablethorp,  so  mentioned  in  the  Nonarum 
Inqmsitumes,  one  was  destroyed  shortly  before  the  year 
1 526,  and  has  not  been  rebuilt,  although  Lord  Wilhughby 
de  Eresby,  the  patron  of  that  church,  by  his  will,  dated 
in  that  year,  directed  as  follows.  Item.  "  I  will  that  my 
executors  shall,  in  as  convenyent  and  shorte  tyme  as 
possible  canne,  purchase  as  much  lande  as  shall  be 
necessary  for  the  buylding  and  setting  upp  of  a  new 
churche,  and  churche-yard,  to  be  made  and  holie 
buylded  at  my  cost  and  charge,  to  the  value  of  cc  marks, 
within   the   towne   of  Malbertharpe  in   the   county  of 


1854. 


SUAaPLBY 

Ofeneere  of 
Mablb- 
THOEra. 


(a)  25  Ed,  1 .  Inquisition  after  tbe  death  of  Edmund  Earl  af  UmeatUr, 
Caltndttrium  InquUitionum  Pott  Mortem,  vol.  1.  p.  143. 
(6)  In  10  Ed.  2.  vol.  1.  pp.  286,  287 ;  in  14  Ed.  2.  vol.  1.  p.  296. 
(e)  P.  69.  id)  P.  269. 
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Lincoln^  and  that  to  be  paid  by  mj  executors  o 
issues,  revenues,  and  profits  of  all  mj  said  oiai 
land  and  tenements,  those  I  have  appointed  fa 
executions  of  this  my  last  will,  in  consideracion 
I  my  selfe  take  to  my  owne  use  all  such  leai 
the  said  church  was  covery**  w'*  of  w^  church 
patrone."  The  Valor  Ecclesiasticus  (a),  26th  Henry 
under  the  general  heading  Malb^tharpe,  contai 
separate  valuation  of  the  two  rectories  of  St 
and  St  Mary,  The  several  institutions  to 
Rectories,  St  Peter  and  St  Mary^  are  sepai 
recorded  in  the  book  of  Institutions,  remaining  ii 
registry  of  the  Bishop  of  Lmcobu  On  the  27l 
January,  a.d.  1491,  Edward  Strangeways  was  instil 
to  the  rectory  of  Mablethorpe  St,  Mary;  and  on  the 
Navemberj  in  the  same  year,  Thomas  Kyrkeman 
instituted  to  the  rectory  of  Mablethorpe  St.  I 
From  this  period  the  institutions  to  the  rector 
Mablethorpe  St  Mary  are  continued  to  the  year  1< 
after  which  time  it  was  legally  united  to  the  adjoi 
rectory  of  Staine;  and,  from  the  year  1687  down  U 
institution  of  the  present  incumbent,  the  Rev.  T% 
Louich  Cooper,  on  the  9th  of  August  1831,  the  beni 
to  which  the  several  rectors  were  instituted,  is  desci 
as  Mablethorpe  St,  Mary  with  Staine,  The  institu 
to  the  rectory  of  Mablethorpe  St,  Peter  are  contii 
in  the  same  form,  from  the  year  1491  down  to  the 
1745;  but  in  the  institution  of  the  next  succee 
rector,  in  the  year  1761,  the  benefice  is  describe 
Theddlethorpe  St  Helen  with  Mablethorpe  St  Peter, 
is  so  continued  until  the  institution,  on  the  6th  of 
cember  1810,  of  the  Rev.  Payne  Edmunds,  the  pn 
incumbent.  In  the  year  1737  Peregrine  Duke  of 
(fl)  Vol.  4.  p.  59. 
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eastevy  being  the  patron  of  Mabktharpe  St  Feter,  and  1854. 
also  of  the  rectory  of  Theddlethorpe  St  Helen^  and  the  sharpley 
Rev.  Bobert  Owen  being  incumbent  of  both,  a  deed  of  Overswrs  of 
union,  bearing  date  the  26th  day  of  October  in  that  !^^^ 
year,  was  duly  executed  by  the  then  Bishop  of  Lincoln  ; 
which  contain  the  following  recitals :  "  Whereas  it  has 
been  represented  unto  us  by  your  respective  petitions 
that  you,  the  said  most  Noble  Peregrine  Duke  of  Ancaster 
and  Kesteven,  have  in  your  own  right  the  perpetual 
advowson  of  the  said  parish  church  of  Theddlethorpe  St. 
Helen  and  rectory  of  Mablethorpe  St  Peter  of  which 
church,  rectory  and  parishes  you  the  said  Bobert  Owen 
are  rector,  and  that  the  said  parishes  of  Tlieddlethorpe 
S^.  Helen  and  Mablethorpe  St  Peter  are  contiguous  to 
each  other,  and  the  parishes  very  small,  the  said  parish 
church  of  Mablethorpe  St  Peter  many  years  since 
demolished  by  the  violence  of  the  seas,  and  the  parish- 
ioners thereby  destitute  of  a  place  for  their  public 
worship,  and  that  the  tithes,  profits,  oblations  and  ob* 
ventions  yearly  arising  and  accruing  within  the  said 
parishes  were  of  so  small  value  that  they  were  not 
sufficient  duly  to  maintain  and  support  two  several 
ministers,  and,  if  united,  would  not  yield  more  than  a 
competent  provision  for  the  support  and  maintenance  of 
one  worthy  minister :  And  whereas,  in  your  said  peti- 
tions, you  have  earnestly  besought  us  that  we  would, 
for  the  better  service  of  the  cure  of  the  said  parishes, 
and  sufficient  and  competent  provision,  support  and 
maintenance  of  a  fit  and  worthy  minister,  by  our  epis- 
copal authority  unite,  annex  and  consolidate  the  rectory 
of  Mablethorpe  St.  Peter^with  all  its  rights,  members  and 
appurtenances,  to  and  with  the  parish  church  of  Theddle^ 
thorpe  St  Heleny  and  to  add  the  cure  of  souls  of  the 
said  parish  of  Mablethorpe  St.  Peter  to  the  said  parish  of 
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Theddktharpe  St  Helen^  and  to  do  and  perioral 
other  matters  and  things,  necessary  and  requisite  to 
done  and  performed,  so  that  the  said  cshucch  and  rede 
may  be  taken,  accounted  and  reputed  to  be  but  o 
rectory,  now  and  hereafter,  that  one  minister  msj 
presented  and  admitted  to  the  same  whenever  the  m 
shall  become  void,  as  unto  one  entire  rectory."  T 
deed  then  purports  to  unite  and  consolidate  the  rectc 
of  Mablet/iarpe  SL  Peter  with  that  of  Theddktiwrpe 
Helen,  and  to  add  and  annex  the  cure  of  souls  witl 
the  said  parish  and  rectory  of  MabUtharpe  St  PeUr 
the  parish  church  and  incumbent  of  the  parish  chm 
of  Theddlethorpe  St  Helen.  This  deed  was  not  e: 
cuted  by  the  then  incumbent,  nor  any  churchwardc 
and  the  legality  of  the  union  it  purports  to  effect 
disputed;  nor  was  it  acted  upon  in  the  institution  wfai 
next  followed;  inasmuch  as,  on  the  2l8t  of  Afajf  17^ 
John  Bland  was  instituted  as  rector  to  the  benefi 
vacant  by  the  death  of  Owen,  of  Mablethorpe  St  A 
alone,  according  to  the  form  of  previous  institutio 
Nevertheless,  as  before  stated,  the  three  institutio 
succeeding  that  of  Blandy  down  to  that  of  the  pre« 
incumbent,  are  to  the  benefice  of  Theddlethorpe  > 
Helen  with  Mablethorpe  St  Pster ;  and  the  tithes 
Mablethorpe  St  Peter  have  been  enjoyed  by  such  i 
cumbents  so  instituted,  as  they  had  always  previooi 
been  by  the  rector  of  Mablethorpe  St  Peter.  In  thi 
books  of  institutions,  both  Mablethorpe  St  Peter  a 
Mablethorpe  St  Maryy  respectively,  are  frequen 
described  as  parishes,  and  frequently  as  McAlethm 
St  Mary,  or  St  Peter,  omitting  the  word  parish.  T 
inhabitants  of  the  alleged  parish  of  Miibletharpe  , 
Peter,  so  far  as  evidence  exists,  have  not  contribut 
towards  the  repair  of  the  church  situate  in  the  alles 
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parish  of  Mabktharpe  St  Mary:  but  the  church  rate  \SoL 
that  has  occasionally  been  made  for  the  repair  of  such  sharplf.y 
church  has  been  assessed  on  the  occupiers  of  land  Q^^^^^^^^f 
wholly  situated  in  the  St  Mary'B  part  of  the  parish,  Mable- 
and  on  such  occupiers  alone.  The  tithes  of  the  rectory 
of  Mabktharpe  St.  Peter  have  been  separately  com- 
muted under  the  Tithe  Commutation  Act,  and  are  paid 
to  the  rector  of  TheddUthorpe  St.  Helen  with  Mable- 
thorpe  St.  Peter.  The  tithes  of  Mablethorpe  St.  Mary 
have  also  in  like  manner  been  commuted,  and  are  paid 
to  the  rector  of  Mablethorpe  St.  Mary  with  Staine, 
There  are  no  parochial  registers  existing  of  earlier  date 
than  the  year  1650;  the  oldest  which  is  deposited  in 
the  church  of  St.  Mary^  being  entitled  "  A  register  of 
all  the  christenings,  marriages  and  burials  within  the 
parishes  of  Mablethorpe  St  Mary  and  St  Peter  from 
the  26th  of  March  1650."  The  modem  register  now  in 
use  is  headed  "  Mablet/iorpe  St.  Mary  and  St  Peter^  in 
the  diocese  of  Lincoln^  1810."  The  entries  in  these 
registers  frequently  make  a  distinction  between  the  two 
places,  and  describe  the  parties  as  of  the  parish  of 
Mablethorpe  St  Mary,  or  of  the  parish  of  Mablethorpe 
St  Peter  with  TheddUthorpe  St  Helen,  as  the  case  may 
be.  Two  churchwardens  were,  from  1601  down  to 
1712,  appointed  for  Mablethorpe  St.  Mary,  but  one 
only  for  Mablethorpe  St.  Peter.  Since  1712,  only  one 
has  been  appointed  for  St.  Mary,  and,  since  1834, 
none  for  St.  Peter.  ITie  question  for  the  opinion  of 
the  Court  is:  "  Whether,  upon  the  grounds  above 
mentioned,  Mablethorpe  St.  Mary  and  Mablethorpe 
St.  Peter  ought  by  law  to  appoint  separate  overseers, 
maintain  and  manage  their  own  poor  separately,  and 
have  sef>aratc  rates  and  assessments  levied  on  them  for 
VOL.   III.  3   N  E.   &   B. 


Srabplct 

▼. 

tof 


914  TRINITT  TERM. 

1^54,  thst  purpose.  It  is  agreed  by  the  parties  that  the 
diall  haTe  all  the  power  to  draw  inferences  and  c 
aions  from  the  fiKrts  above  stated,  which  a  jiny,  ap 
trial  of  a  civil  action,  would  have.  If  the  Coort  f 
be  of  opinion  that  these  places  ought  bj  law  to  a] 
separate  overseers,  and  maintain  their  poor  sepai 
then  thb  rate  to  be  quashed.  If  the  Court  shot 
of  a  oontruy  opinion,  the  rate  to  be  confirmed* 

PoiJUey,  in  support  of  the  rate.  The  law  ope 
snlgect  was  considered  in  Rtgma  ▼•  Claj^om,  (a), 
conclusion  there  is  that,  where  the  ecdesiastical  sepa 
is  complete,  the  two  districts  may  be  separate  pai 
but  not  that  they  necessarily  must  be.  It  is  not  nu 
in  the  present  case,  whether  the  two  districts  in  thi 
really  have  been  from  time  immemorial  one  pariah,  on 
for  if  they  were  de  facto  one  reputed  parish  at  the 
Stat  43  EKz.  c.  2.  passed  it  is  enough.  In  Dalian^s  J 
of  the  Peace,  p.  165.  cb.  73  (ed.  1742),  it  is  said 
there  be  an  ancient  parish,  and  an  ancient  village  i 
that  parish;  which  village  had  an  ancient  churd 
those  within  that  village  have  bad  parochial  righl 
chosen  churchwardens  and  overseers  of  the  pooi 
have  been  separaidy  taxed  ever  since  43  JBSz^ 
the  relief  of  the  poor  within  that  village;  this  is  a  ] 
within  43  JEliz.  2.  and  taxes  may  be  made  and  1 
within  themselves.  And  all  this  was  resolved  in  a 
between  Hilton  and  Fawlef  upon  a  special  verdict  bei 
the  parish  of  Hinhley  in  the  county  of  Leicester^  ai 
village  of  Stoke^CroUUngham  within  that  parishu 
Car.  92.  And  the  like  was  also  resolved  Trin.  10  ( 
between  Nichols  and   Walker^   between    the    pari 

(a)  13  Q.  A  354. 
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Hatfield  and  the  village  of  Tatridffe,  1  Janes^  366.,  and  IR54. 

Cro.  Car.  394."     And  the  cases  to  which  he  refers,  Sharpley 

Hilton  V.  Pawle  (a)  and  Nichols  v.  Walker  {b\  fully  bear  q^^^^  ^f 

out  his  statement  It  is  true  that  these  were  cases  where  Mable- 

THORFK. 

the  reputed  parish  was  a  smaller  part  of  the  true  one, 
whilst  here,  according  to  the  appellant's  case,  the  reputed 
parish  consists  of  two  true  ones;  but  that  makes  no 
difference  in  principle.  There  is,  however,  very  strong 
evidence  that  Mablethorpe  really  was  from  time  imme- 
morial one  parish,  with  two  churches  in  it.  It  is 
probable,  though  only  a  conjecture,  that  the  origin  of 
the  two  churches  was  that  one  was  the  chapel  belonging 
to  the  nunnery ;  but,  however  this  may  be,  the  entry  in 
the  Nonarum  Inqmsitumes  shews  that  at  that  time  the 
parish  was  treated  as  one  parish,  with  two  churches, 
and  that  the  inquest  was  chosen  from  the  parish  at 
large. 

Bodefiy  contr^  The  inference  from  the  evidence  is, 
that  the  two  rectories  were  always  separate  parishes. 
The  mere  fact  that  they  are  rectories  goes  far  to  shew  it 
There  is  no  legal  method  by  which  two  parishes  can 
unite.  [LordCampfttfffC.  J.  But  suppose  that  two  distinct 
parishes  had,  within  legal  memory,  come  to  be  treated 
as  one,  and  continued  to  be  so  treated  and  reputed 
down  to  the  time  of  43  EUz.^  and  had  ever  since  been 
treated  as  one  under  the  poor  law.  How  would  the 
law  be  then?]  Mere  user  cannot  unite  them.  The 
cases  cited  are  cases  where  a  vill  had  become  a  parish 
by  repute ;  there  is  no  case  in  which  two  parishes  have 
been  held  to  be  united.     But  there  is  no  evidence  that, 

(a)   Cro,  Car,  92. 

(6)  Cro,  Car,  394  ;  S.C,\(,  W,)  Jonu,  356. 
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in  fact,  these  parishes  were  reputed  ofte  in  the  i 
Queen  Elizabeth. 

Pashley  was  heard  in  reply. 

Lord  Campbell  C.  J.  I  am  of  opinion  that  th 
must  be  confirmed.  I  can  see  no  sufficient  l^al  g 
for  disturbing  a  usage  which  has  prevailed  so  long, 
evidence  as  to  the  ancient  state  of  the  parish  is 
guous,  as,  though  there  is  evidence  that  they  wei 
parishes,  there  is  also  evidence  that  there  was  fron 
immemorial  one  parish  with  two  churches;  the 
ments,  from  which  it  appears  that  the  churches 
rated  together,  and  Mabletharpe  described  as  one  [ 
are  strong  evidence  that  way.  But  I  think  it  enoi 
at  the  time  when  stat  43  JSliz.  c.  2.  camei  into  opei 
they  were  reputed  to  be  one  parish.  If  they  then 
as  one  parish,  and  have  Continued  to  act  as  suci 
practice  cannot  be  disturbed ;  for  stat  43  JEliz.  c. 
tended  to  cast  the  obligation  of  maintaining  their 
on  those  districts  then  considered  to  be  parishes,  wi 
throwing  upon  the  inhabitants  the  necessity  of  ant 
rian  research  to  ascertain  whether  those  districts  i 
from  time  immemorial  were  parishes  or  not.  Th 
I  think,  the  result  of  the  early  authorities:  and  I  c( 
in  them  as  it  is  a  reasonable  constniction  of  the 
Then,  as  a  matter  of  fact,  I  have  not  the  least  c 
that  these  two  districts  were  treated  in  the  tin 
Elizabeth  as  one  parish.  We  find  one  poor  rate 
set  of  overseers,  in  short,  for  all  temporal  purposee 
parish,  as  far  back  as  modem  evidence  goes, 
though  we  cannot  call  from  his  grave  some  one  t 
us  what  was  the  practice  in  the  time  of  Elizabethy  i 
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the  uniform  practice  as  far  as  it  can  be  traced  evidence 
that  it  was  the  same  then  ?  I  think  so ;  and  therefore  I 
think  there  should  still  be  one  rate. 

Erle  J.  I  also  come  to  the  same  conclusion.  I 
infer  that  the  facts  are  such  that  this  rate  should  be 
supported.  I  do  not  find  any  clear  evidence  to  convince 
me  that  there  ever  were  two  parishes.  The  two  are 
spoken  of  as  separate  in  early  records ;  but,  in  very  early 
times,  so  early  that  parishes  were  still  almost  in  the 
course  of  formation,  we  find  Mablethorpe  spoken  of  as 
one  parish  with  two  churches.  And,  whatever  might 
l>e  their  state  as  to  ecclesiastical  matters,  this  is  a  ques- 
tion as  to  civil  rights;  and  as  far  back  as  living  memory 
goes  these  rectories  have  for  civil  purposes  been  treated 
as  one  parish :  and  I  see  no  reason  to  think  that  they  are 
not  one. 


1854. 
Sharpley 

V. 
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Crompton  J.  I  am  of  the  same  opinion,  that  this  is 
one  parish  for  the  pur[>oses  of  staL  43  Eliz.  c.  2.  After 
the  long  usage,  and  considering  the  other  evidence, 
more  particularly  the  fact  that  the  highways  have  been 
kept  up  as  if  the  parish  was  one,  and  the  old  entry  in 
the  Nonarum  Inquisitiones,  I  should,  notwithstanding  the 
other  evidence,  draw  the  conclusion  of  fact  that  this  was 
from  time  immemorial  one  parish,  if  that  finding  were 
necessary  to  support  the  usage.  But  I  incline  to  think 
it  enough  if  it  was  so  reputed  at  the  time  of  the  passing 
of  Stat.  43  Eliz.  c.  2.  The  decisions  so  soon  after  the 
statute  are  weighty  authorities  ou  its  own  construction. 
Even  if  I  thought  them  wrong,  I  should  not  break  iu 
upon  that  wholesome  rule  by  which  the  coutcmporaneous 
coublructioii  of  a  statute  has  great  weight.    And,  though 
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it  is  true  that,  in  the  cases  referred  to,  the  reputed 
was  part  only  of  a  real  parish,  I  can  see  no  differ 
principle  between  a  reputed  parish  consistiDg  ^ 
than  a  real  parish,  and  a  reputed  parish  consif 
less  than  the  real  parish.  I  wish  to  speak  with  dil 
on  A  part  of  the  law  with  which  I  am  not  finnili 
rather  rest  on  the  inference  of  fket  which  I  am  p 
to  draw,  that  this  always  was  one  parish. 


(No  fourth  Judge  was  present) 


Ratei^ 


June  Hb. 


Frederick  Stanley  Carpenter  against 
MURE    and    Robins,   Executors     of 
Thomas  Carpenter. 


A  SUMMONS  having  been  issued,  at  the  sai( 
plaintiff,  against  the  defendant,  by  eons 
(parties,  and  by  die  order  of  Erk  J.,  a  case  was 
for  the  opinion  of  this  Coiurt,  under  The  ComoK 
Procedure  Act,  1852  (15  &  16  VieL  c  76.  j; 
which  case,  so  fiu*  as  is  material  to  the  preaent  d 
was  as  follows. 

Dame  Maryarti  Stanlfy^  widow,  was,  at  the  d 


A/.,  being 
t€\tod  in  fco. 
deviMHi  to  her 
daughter  E.^ 
to  hold  to  £., 
•*  her  heirs, 
executor*.  ad> 
nilnistrators 
and  assigns, 
for  and  during 
the  natural 
lives  of"  E., 
E.*t  husband, 
aud  their 
dftugfater.  and 

of  ihefcuninr;  exccution  of  the  sccond  codicil  to  her  will,  hen 

and   m  c*&e 
the  three 

^  t-b'^Lid  a.il  depart  this  life  before  the  expiration  of  thirty  ooe  T^iv  to  be  coa^ 
the  da,\  of  tlx  dt-n-aKe,  then  to  bold**  **  unto  tbe  cxecnton,  aiauixjtntetv  aoid  ■ 
E  ,  **  f<r  aud  during  tbe  said  tem  of  thirty  one  vmis,  to  be  cnwpmwd  fiia^  t^  i 
deocaM.*'  -  And  I  do  herebr  give^  derisie  ltd  be-qnea^  tbe  iwcnmi  of  tbe 
n.«.Miag<*-'  Ace  -to  my  grandson"  W.  O.  5.,  «<«and  aoa  of  JL  T.  S^  '^ mmA  » 
mule  of  tlK-  ftid"'  JT.  f*  S .  rr^maindtT  ^o  the  third,  fourth  ^c.  sows  «f  J.  7:  ^  «! 
;xi  -.«  i  wbU .  and.  in  ocfault  c*f  Mirh  iK^ur,  lo  the  elikf*  son  d  J.  T.  S  ia  ic«. 

H<  id  ti.k*.  E.  haling  died  bc-fiTt  the  olber  tvo  lives  expired,  ber  ben-  took  1I 
•j-iTJiLJ  :.-.ii,j.aBt. 
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set  out,  and  thenceforth  continued  and  was  at  the  time        1854. 
of  her  death,  seised  to  her  and  her  heirs  for  an  estate    cabpenter 
of  inheritance  in  fee  simple  of  and  in  certain  messuages,    Du^ajiuBE. 
lands  and  hereditaments,  situated  in  the  parish  of  Holy- 
head in  the  county  of  Anglesey,     She  duly  made  and 
published  her  last  will  and  testament  in  writing,  and  the 
several  codicils  thereto  hereinafter  mentioned.      The 
will  and  codicils  were  respectively  executed  and  attested 
in  such  manner  as  required  by  law  for  passing  freehold 
estates  by  devise. 

The  will  was  dated  12th  Auyust  1812.  The  first 
codicil  was  dated  27th  June  1815.  But  neither  the 
will  nor  the  first  codicil  relate  to  the  dispute  between 
the  plaintiff  and  the  defendants. 

The  second  codicil  was  dated  8th  September  1815, 
and  was  as  follows. 

^*  This  is  a  second  codicil  to  my  will ;  which  will 
bears  date  the  12th  day  of  August  1812.  I  give,  devise 
and  bequeath  to  my  daughter  Emma  Carpenter  all  that 
messuage  or  tenement,  with  the  appurtenances,"  &c., 
"  situate"  &c.,  "  these  said  premises  &c.  &c.  I  do  hereby 
give,  devise  and  bequeath  to  my  said  daughter  Emma 
Carpenter;  to  hold  to  her,  her  heirs,  executors,  adminis- 
trators and  assigns,  for  and  during  the  term  of  the 
natural  lives  of  herself,  the  said  Emma  Carpenter^  Dighy 
Thomas  Carpenter  Esquire,  her  husband,  and  Margaret 
Anne  Carpenter^  their  daughter,  and  the  natural  lives 
and  life  of  the  survivors  and  survivor  of  them.  And,  in 
case  the  said  Emma  Carpenter,  Digby  Thomas  Carpenter 
and  Margaret  Anne  Carpenter  should  all  depart  this  life 
before  the  expiration  of  thirty  one  years,  to  be  computed 
from  the  day  of  my  decease,  then  to  hold  the  said 
messuage   or    tenement,"    &c.    "  unto    the    executors, 
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1864.       admiDistrators  and  assigns  of  the  said  Emma  Carp 

Carpi-NT' R    ^'^^  *"^  during  the  said  term  of  thirty  one  years, 

DuKSMiRR     computed  from  the  day  of  my  decease.^     Other 

was  devised  with  precisely  the  same  limitations*    ** 

I  do  hereby  give,  devise  and  bequeath  the  reverw 

the  aforesaid   messuages  or   tenements,**  &c.,  **t< 

grandson  William  Owen  Stanley,  the  second  son  ol 

son  Sir  John  Thomas  Stanletf,  Baronet,  and  to  the 

male  of  the  said  fF.  O.  Stanley,  lawfully  issuing; 

in  default  or  failure  of  such  issue,  to  the  use  of  the  t 

fourth^  fifth,  sixth  and  all  and  every  other  son  and 

of  the  said  Sir  J.  T.  Stanley,  lawfully  begotten,  seve 

and  successively  in  remainder,  one  after  another,  as 

and  every  of  them    shall   be  in  seniority  of  age 

priority  of  birth,  and  of  the  several  and  respective  1 

male  of  the  body  and  bodies  of  all  and  every  such 

and  sons,  lawfully  issuing,  the  eldest  of  such  sons, 

the  heirs  male  of  his  body,  lawfully  i^uing,  being  ah 

to  be  preferred  and  to  take  before  the  younger  of  £ 

sons,  and  the  heirs  male  of  his  or  their  body  or  bo 

issuing ;  and,  in  default  of  such  issue,  to  the  use  of 

grandson  Edward  John  Stanley,  eldest   son  of  my  i 

son  Sir  J.  T,  Stanley,  and  the  heirs  and  assigns  of 

said  E.  J.  Stanley  for  ever." 

The  third  codicil  was  dated  8th  September  1815, 
does  not  relate   to   the  dispute   between  plaintiff 
defendants. 

The  testatrix  died  some  time  in  the  year  U 
without  having  altered  or  revoked  her  will  and  codic 
and  the  same  were  duly  proved  on  6th  •/iu/y  1816, 
the  Prerogative  Court  of  the  Archbishop  of  Canterb 
by  Sir  ./.  T,  Sttniley,  Baronet,  her  son  and 
executor. 


XVII.  VICTORIA.  921 

At  the  time  of  the  death  of  the  testatrix,  the  said        1854. 
Emma  Carpentery  her  husband  the  said  Diffbi/   Thomas  "carpenter 
Carpenter^  and  their  daughter  the  said  Margaret  Anne    ditnsmure. 
Carpenter^   were    all    living.      And    the    said    Emma 
Carpenter^  or  the  said  Digby  Thomas  Carpenter  in  her 
right,  from  that  period  received  the   rents  and  profits 
arising  from  the   messuages,  lands  and   hereditaments 
devised  by  the  said  second  codicil,  imtil  her  death,  which 
happened  in  Augmt  1842,  Digby  Thomas  Carpenter  and 
M,  A,  Carpenter  being  then  alive. 

Emma  Carpenter  made  no  disposition,  by  will  or 
codicil,  of  the  messuages,  lands  or  hereditaments  devised 
by  the  said  second  codicil  of  the  said  Dame  Margaret 
Stanley,  The  case  stated  that  she  executed  by  will  a 
power  of  appointment,  given  by  her  marriage  settlement, 
over  certain  funds,  but  appointed  no  executor ;  and,  her 
husband  renouncing,  letters  of  administration  cum 
testamento  annexo,  so  far  only  as  concerned  the  funds 
which  she  could  dispose  of  by  her  marriage  settlement, 
were,  on  4th  June  1851,  granted  to  her  son,  a  principal 
legatee  under  her  will. 

From  and  after  the  death  of  Emma  Carpenter^  her 
husband,  the  said  Digby  Thomas  Carpenter^  received 
the  rents  and  profits  arising  from  the  messuages  &c. 
devised  by  the  second  codicil  until  his  death,  which 
happened  in  the  month  of  September  1853,  his  daughter 
the  said  Margaret  Anne  Carpenter  being  then  and  still 
alive. 

The  case  stated  that  Digby  Thomas  Carpenter^  on 
20th  Ju7ie  1853,  by  will  duly  executed  and  attested, 
devised  and  bequeathed  all  the  estate  and  interest  to 
which  at  the  tiuie  of  his  decease  he  might  be  entitled  of 
and  in  the  nicsbuagcs,  &c.,  which  were  tlic  subjects  of 
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[354,       the  devise  in  the  said  second  codicil,  to  and  to  the  i 
Caepentbr"  ^^  ^^  plaintiff  in  fee,  and  appoioted  the  deiendanti  I 
executors. 

The  plaintiff  takes  no  other  interest  under  his  fiiAe 
will:  and  the  same  was  duly  proved^  on  20ch  Odd 
1853»  in  the  Preragatiye  Court  of  the  ArchUsiiop 
Canterbuay,  by  the  defendants. 

The  plaintiff  is  the  only  son  and  heir  at  kw  of  1 
mother,  the  said  Emma  CarpaUer. 

The  questions  for  the  opinion  of  the  Court  are: 

First :  What  estate  or  interest  (if  any)  paned  to  I 
plaintiff  under  the  second  codicil  to  the  wiU  of  the  si 
Dame  Margaret  Stanley,  upon  the  death  of  his  motii 
the  said  Emma  Carpenfer. 

Second:  What  estate  or  interest  (if  any)  passed 
the  plaintiff  under  the  will  of  his  father,  the  said  Dig 
Thomas  Carpenter^  of  and  in  the  messuages^  lands  ai 
hereditaments  devised  by  the  second  codicil  of  the  si 
Dame  Margaret  Stanley  (a). 

The  plaintiff  and  defendants  agree  that  such  judgmc 
shall  be  entered  for  or  agamst  the  plaintiff^  or  for 
against  the  defendants,  immediately  after  the  decisi 
of  this  case^  as  the  Court  may  think  fit :  and  that  jw 
ment  shall  be  entered  accordingly,  and,  if  the  plain 
succeeds,  for  such  sum  as  the  [daintiff  and  defenda 
shall  mutually  agree  upon. 

L.  11.  Bayley,  for  the  plaintiff.  The  plsuntiiF  is  < 
titled  to  the  land  as  special  occupant  The  codicil 
very  inartificially  framed:  and  the  Court  must  s 
effect  to  it  so  far  as  legal  rules  admiu     If  the  wc 

(a)  This  question  was  not  dibciused. 
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^^ezecutors,  administrators  and  assigpro"  did  not  occur,  1854. 
the  devise  would  be  to  Emma  Carpenter^  to  hold  to  her  cabpbnter 
and  her  heirs  for  three  lives  and  the  life  of  the  survivor,  d^^j^^. 
The  effect  of  a  conveyance  with  such  a  limitation  is 
discussed  by  Vaughan  C.  J.  in  Holden  v.  Smanbrooke(a) ; 
and  he  there  considers  that  the  heir  takes,  not  as  a  special 
occupant,  but  by  descent  as  heir  of  a  descendible  free- 
hold ;  and  Vaughan  refers  to  Bracton,  lib.  u.  c  9.  ibl.  26  b, 
27  a.  This  form  of  gift  was,  it  thus  appears,  known 
very  early.  The  modern  view  is  that  the  heir  takes  is» 
special  occupant;  but  in  either  view  the  heir  takes; 
LUt.  sect.  739.;  Com.  Dig.  Estates  (F  1.);  Doe  denu 
Blahe  v.  Lttxton  (i).  Doe  dem.  Jeff  v.  Bobmson  (c),  Doe 
dem.  Lewis  v.  Lewis  (d).  [Fortescue,  for  the  defendants, 
admitted  this.]  The  question  then  arises  upon  the 
addition  of  the  words  ^^  executors,  administrators  and 
assigns."  These  appear  to  have  been  added  from  a 
superfluous  caution,  and  must  be  disregarded..  If  a 
man  covenant  for  himself,  his  heirs,  executors  and  ad- 
ministrator, the  words  "executors  and  administrators" 
are  inoperative,  since  the  personal  representatives  are 
liable  upon  a  covenant  without  being  named :  and  the 
case  is  not  like  that  of  words  which,  when  joined  to 
preceding  words,  aflect  and  qualify  the  latter,  as  is  the 
case  when  "of  his  body"  is  added  to  "heirs.**  The 
effect  which  it  is  sought,  on  the  other  side,  to  attach  to 
the  words  can  be  given  only  by  striking  out  the  word 
"heirs"  altogether:  if  that  could  be  done,  the  land 
would  no  doubt  go  to  the  executors,  who  would  hold  as 
trustees  for  the  next  of  kin.  An  aigument  will  be 
suggested  from  the  limitation  over.     In  the  event  of  the 

(a)   Fauffhan,  187.  201.  (6)  6  7.  J?.  289.  292. 

(c)  8  R  §•  C.  296.  id)  P  M.^  IV.  662. 
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1854.  expiration  of  the  lives  within  thirty  one  years  after 
Cabpbntbb  deceiise  of  the  devisor,  the  land  is  given,  for  the  resi 
DuNSMOKE.  ®^  ^®  thirty  one  years,  to  the  executors,  administra 
and  assigns  of  Emma  Carpenter.  The  thirty  one  y( 
have  expired  before  the  lives,  so  that  the  limitatioD 
not  taken  effect:  but  an  inference  will  be  sugget 
from  its  language.  The  word  '^  heirs "  does  not  oc 
there  :  but  no  inference  can  be  drawn  from  its  omisB 
tending  to  shew  that  the  word  '^  heirs"  in  the  preced 
clause  must  be  neglected  or  qualified  ;  for,  if  the  w 
were  inserted  in  the  later  clause,  the  limitation  for  y( 
to  the  heir  would  give  him  no  estate;  the  exea 
would  still  take ;  Litt.  sect.  740.  The  difference  in 
wording  of  the  two  clauses  does,  however,  shew  that 
word  '^  heirs"  was  designedly  inti'oduced  in  the  fi 
But  the  later  clauses  are  very  loosely  worded.  It  n 
be  observed  that  the  limitation  could  take  effect  onlj 
an  executory  bequest;  and  then  it  is  void  because  it  o 
be  postponed  to  a  time  more  remote  than  the  cxpiral 
of  lives  in  being  at  the  time  of  the  devisor^s  death ; 
twenty  one  years  after,  as,  for  instance,  if  all  the  li 
expired  within  a  year  of  the  devisor  s  death.  The  i 
is  laid  down  in  Cadell  v.  Palmer  {a).  So  also  the 
mainder  over,  called  "  reversion,"  is  void.  In  the  1 
place,  treating  it  as  a  contingent  remainder,  or  serie 
contingent  remainders,  it  is  void  for  want  of  a  freel 
to  support  it;  Feamis  Cont  R.  281.  But,  furthei 
is  properly  an  executory  deyise,  as  limited  after  an  < 
cutory  devise ;  Feames  Cont  R.  503. ;  and  there 
fails  for  remoteness,  like  the  preceding  one.  But,  ii 
pendently  of  these  objections,   no  inference    from 

(a)  I  Cl.Sc  F.  37-2. 
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later  clauses  can  safely  be  drawn  affecting  the  express  1854. 
language  of  the  first  clause.  The  general  principle  is  Carpbntee 
laid  down  in  2  Jarman  on  Wilby  742. :  "  That  an  express  DnNiiirEB. 
and  positive  devise  cannot  be  controuled  by  the  reason 
assigned,  or  by  subsequent  ambiguous  words,  or  by 
inference  and  argument  from  other  parts  of  the  will." 
This  is  borne  out  by  the  language  of  Lord  Brougham  C. 
in  Tkomhill  v.  Hall  (a)  and  the  judgment  in  fVilliams 
V.  Evans  (b).  In  Atkinson  v.  Baker  (c)  the  limitations 
were  like  the  present;  and  it  was  held  that  the  heir 
took  as  special  occupant.  That  was,  indeed,  the  case 
of  a  deed ;  but  the  argument  as  to  change  of  purpose  is 
the  same.  It  is  impossible  to  suppose  that  the  devisor 
changed  her  mind  after  writing  the  word  "  heirs"  and 
before  she  wrote  the  word  "executors,"  the  two  occurring 
in  one  sentence. 

Fortescucy  contr^  It  is  true  that  the  codicil  is  very 
inartificially  framed :  all  that  can  be  done  is  to  ascertain, 
as  far  as  {Kjssible,  the  devisor's  intention.  If  the  devise 
had  stopped  at  the  word  "  heirs,"  the  plaintiff  would 
have  been  entitled :  and,  if  this  had  been  a  deed,  then, 
according  to  Atkinson  v.  Baker  (c),  the  addition  of  the 
words  "  executors,  administrators  and  assigns"  would 
not  have  destroyed  his  tide.  But  this  is  a  will,  and 
must  be  interpreted  so  as  to  give  effect  to  all  the 
intentions  of  the  devisor,  so  far  as  they  are  consistent, 
and,  when  they  are  not  so,  to  her  last  intentions. 
The  limitations  over  create  contingent  remainders,  and 
are   not  executory  bequests.     If  they  were  executory 


(«)  2  CL  ^  F.  22.  36.  (6)  \  E,  ^  B.  727. 

{c)  4  T.  /?.  229. 
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beqnefltey  they  would  beToid,  wliidB»  of  eoorae^^ 

the  intentioD  of  die  dernor.     And  thej  do  not  t 

in  defiMBanoe  of  prior  estates,  but  tidoe  etfott  < 

ezpiiBtion  of  dieae.    If  there  had  been  a  fairfa\ 

the  life  estate^  die  aabBeqoent  limitstioiis  wouk 

fiuled.  As  to  die  intention  of  the  doTiaor:  her  dai 

Emma  Carpemter^  k  the  first  ol^ect  of  her  boont 

this  daughter  is  named  as  die  first  Iifew     The  n&a 

is  that  of  the  daoghtei^s  hariiand^  the  person  ^ 

definilt  of  a  win,  woidd  take  in  rig^t  cyf  his  wife 

third  life  is  Margant  JSmma  Carpembar^  the  *d«i| 

Emma  Carpenter;  from  which  it  may  fiuriy  be  i 

that  die  devisor  kioked  upon  her,  rather  than  «[ 

son  ciEmma  Carpenier,  the  now  phintifll^  as  mtc 

if  she  had  meant  the  son  to  take,  he  woold  haf 

named  as  one  of  the  lives ;  Ins  life  was  a  betl 

than  that  of  Emma  CarpenUr  or  her  kusbaiKL 

if  Emma  Carpenter  had  survived  the  other  twi 

she  would  have  been  tenant  for  life ;  ^e  coald  n 

to  herself  and  heirs  for  her  own  life;  if  she  ba 

died  within  the  thirty  one  yean,  the  hind  mm 

gone  to  her  executors.     An  executor  may  be  a 

occupant  as  well  as  an  heir  may:  there  is  no  pf 

don  in  law  in  favour  of  one  radier  than^  die  other 

should  the  earlier  words  have  preference  over  the 

[Lord  CampbeU  C.  J.    If  you  find  a  limitation  in 

at  variance  with  an  earlier  limitation,  yod  give  e 

the  earlier  one :  if  this  occurs  in  the  case  of  a  w 

give  efiect  to  the  later  one,  assuming  this  to  sh 

last  intention  of  the  devisor.     But  that  applies 

distinct  clauses :  here  there  is  a  single  clause,  t 

question  is,  What  did  the  devisor  mean  by  the 

there  used  ?]     "  Heirs"  is  probably  used  in  the  ' 
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sense,  as  designating  successors.    LUtUtan^  in  sect  740,        1354, 

appears  to  treat  the  word  '' heirs"  as  equivalent,  in  the    cabpbmter^ 

particular  instance,  to  personal  representatives.     The  ▼• 

devise  over,  in  the  event  of  the  three  lives  expiring 

within  the  thirty  one  years,  is  expressed  to  be,  not  of 

the  residue  of  the  term  of  thirty  one  years,  but  of  that 

term  itself:  and  it  seems  to  follow  that  the  whole  interest 

was  thus  looked  upon  as  a  chattel  interest.     Had  the 

heir  oi  Emma  been  an  object  of  the  devisor's  bounty, 

be,  or  his  executors,  and  not  those  cX  Emma^  would  have 

been  made  to  take  the  term. 

L,  H.  Baylegi  in  reply.  It  is  not  of  much  conse- 
quence, whether  the  limitations  over  be  construed  as 
executory  devises  or  as  contingent  remainders.  The 
estate  is  limited  absolutely  for  the  thirty  one  years :  after 
that,  it  devolves  in  different  courses  according  to  two 
states  of  things. 

Lord  Caupbelt^  C.  J.  We  are  called  upon  to  explain 
a  very  inartificial  clause,  such  as  we  are  not  likely  to 
meet  with  again.  The  question  is,. Whether,  the  land 
being  given  to  Emma  and  her  heirs  pur  auter  vie,  her 
heir  is  not  entitled  to  take  as  special  occupant.  He 
certainly  is  so  entitled,  unless  yoo  can  strike  out  the 
word  **  heirs :"  it  must  go  to  him,  if  you  give  ejflTect  to 
the  word.  Had  we  found  any  subsequent  clause  incon- 
sistent with  this  view,  we  might  take  a  liberty  with  the 
word,  and  mould  it,  which  has  sometimes  been  done 
rather  freely,  but  which,  I  think,,  should  be  done 
abstinently.  But  I  do  not  think  that  Mr.  Fortescue 
has  pointed  out  any  such  inconsistency.     If  this  were  a 
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1854.  deed,  Atkinson  v.  Baker  (a)  would  be  decisive  in  fi 
Cabpkntkr  ^^  ^^^  plaintiff:  and,  so  &r  as  the  present  qaesti 
concerned,  I  see  no  difference  between  a  deed  a 
will.  In  the  case  of  separate  clauses,  which  are  in 
sistent,  you  give  the  preference  to  the  earlier  clam 
a  deed  and  to  the  later  in  a  will :  but  here  the  que 
does  not  arise  upon  separate  clauses,  but  upon  a  a 
clause,  which  must  have  a  single  meaning ;  and  the 
question  is,  What  that  single  meaning  is.  I  think 
meaning  was  that  the  heir  should  take. 

Erle  J.  I  am  of  the  same  opinion,  on  the  grc 
that  we  are  to  construe  a  will  according  to  the  « 
which  we  find  in  it  The  land  is  given  to  Emma  i 
penter  and  her  heirs  for  three  lives.  Is  her  heir  to  t 
if  she  dies  before  the  expiration  of  the  three  lives? 
must  do  so,  unless  the  word  is  to  be  struck  out.  ] 
supposed  that  this  will  defeat  some  other  limitati 
It  does  not  appear  to  me  that  Mr.  Fortescue  has  sh 
that  it  will  do  so.  But,  if  we  had  conflicting  limitati 
still,  there  being  one  which  is  clear,  we  must  1 
adhered  to  it  unless  the  limitations  supposed  to  con 
with  it  were  equally  clear.  Now  the  intention  to 
to  the  heir  is  here,  at  least,  more  clear  than  an  in 
tion  to  give  to  the  executors;  for,  when  we  lool 
the  limitation  which  follows  the  first,  we  find 
"executors"  are  mentioned  but  "heirs"  left  out; 
that  it  is  manifest  that  the  devisor,  in  using  the  \ 
"  heirs,"  selected  it  as  clearly  designating  somet 
distinct  from  "  executors." 

(a)  4  r.  R.  229. 
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Crompton  J.  I  am  quite  of  the  sarae  opinion.  We 
cannot  reject  words  which  are  inserted  expressly.  The 
devisor  gives  an  estate  which  is  partly  freehold,  and 
then  goes  on  to  give  other  estates.  It  is  said  that  other 
limitations  shew  that  she  meant  to  give  this  latter  to  the 
executors.  But  there  is  much  force  in  the  observation 
that  she  must  mean  ^*  heirs,"  when  she  uses  that  word, 
inasmuch  as  she  afterwards  omits  it  when  she  is  giving 
an  interest  to  executors.  And  it  may  be  further  observed 
that,  when  she  comes  to  create  a  freehold  estate  again, 
she  again  uses  the  word  "  heirs."  We  therefore  cannot 
reject  that  word ;  and,  if  we  do  not,  the  rest  fi)llow8. 
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CABFENTEa 

V. 
DUNSMURE. 


(No  fourth  Judge  was  present.) 

Judgment  for  the  plaintiffs 


Churchill  against  Siggebs. 


Fridayt 
June  9th. 


rPHE  declaration  alleged  that  plaintiff,  at  the  request  Where  it  ap. 

and  for  the  accommodation  of  Mary  Ann  Helpiy  declaration 
accepted  two  bills  of  exchange,  drawn  by  her,  payable  has  recovered 
to  her  order,  for  68i  and  32i  10*.,  respectively;  that  Si^KsS 
M.  A.  Helps  indorsed  them  in  blank ;  and  defendant,  J^*^^d  hw"" 

issued  a  ca.  sa. 

indorsed  to 
saUsfy  the  whole  of  such  debt  aod  costs,  and  afterwsrds  the  debt  itself  has  been  satis6ed 
(as  where  the  judgment  is  recovered  by  the  holder  of  a  bill  of  exchange  against  the  acceptor, 
and  the  drawer,  tor  whose  accommodation  the  bill  had  been  accepted,  pays  to  the  bolder 
the  amount  due  on  the  bill),  so  as  to  reduce  the  sum  remaining  due  on  the  judgment  to  a 
sum  below  20t,  and  that  afterwards  the  defSEodaat  has  delivered  to  the  sherifirs  bailiff  a 
warrant  indorsed  to  satisfy  the  whole  debt  and  costs,  and  has  procured  plaintiff  to  be 
arrested  to  satisfy  the  whole,  and  there  is  an  allegation  of  malice  and  want  of  probable 
cause,  and  of  special  damage,  by  means  of  the  premises,  in  ihe  plaintiff  being  prevented 
from  attending  to  his  business,  being  injured  in  his  credit,  and  incurring  cxpence  in 
procuring  his  liberation  by  a  Judge's  order,  such  facts  shew  a  good  cause  of  action. 
So  held,  on  demurrer  to  the  declaration. 


VOL.    III. 


R     &    B. 


930  TKKITT 

l%M.       koofwiog  them  to  be 


Cacftouu. 


them  for  ha,  and 

That  afiemrds  J£  A  Ifajpv 

bOb  became  due, 
of  Qoeen's  Bench,  two 
aguost  plamtiff  aa  aeeepCor,  the 
C&oar  and  hb  wife  bj  icaaon  <if  the 
before  marriage,  drawer  and  indoraer.  That  defendi 
recoreied  against  plaintiff  the  aniumit  of  the  two  fafl 
to  wit  lOCUL  IQf^  and  4af.  for  interest,  together  «i 
12L  Am.  for  coata;  in  all,  1151  Sil;  and  cuaed 
ca.  aa.  to  be  iasoed  on  the  judgment,  directed  to  tl 
sheriff  of  Middkict,  commanding  them  to  take  pint 
&C*,  to  satisfy  the  defendant  1152.  2s^  with  inten 
from  the  day  of  the  judgment :  which  writ  was  indon 
with  a  direction  to  Ict;  115L  2$^  together  with  tl 
said  interest ;  and  defendant  delivered  the  writ  to  tl 
sheriff;  wbo^  before  the  return,  directed  their  wana 
to  certain  bailiflsy  commanding  them  to  take  plaint 
&c« :  that  the  warrant  was  not  executed  during  tl 
shrievalty,  and  became  of  no  force.  That,  after  tl 
granting  of  the  said  warrant,  defendant  caused  to 
issued  in  the  action  against  J.  K.  Cheese  a  capii 
directed  to  the  sheriff  of  Surrey^  commanding  him 
take  J.  K.  Cheese^  and  keep  &c.,  until  he  shoii 
have  given  bail,  or  made  deposit,  or  by  other  lawl 
means  be  discharged  from  custody:  which  writ  ^ 
delivered  to  the  said  sheriff  to  be  executed,  bavi 
been  previously  indorsed  for  bail  for  100/.,  by  order 
Crompton  J.,  the  sum  of  100/.  10*.  being  the  amoi 
of  the  two  bills :  that  the  sheriff  arrested  ,71  J5C.  Che^ 
and  detained  him  in  custody;  <ind  %/.  K.  Cheese    wl 


Churchill 

V. 
SlOGERS. 
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8o  in  custody,  paid  to  defendant,  "who  then  took  and  ib54. 
accepted  the  same  from  him,  the  sum  of  110/.  10*.:  that  ' 
is  to  say,  the  sum  of  lOOt  for  the  debt  in  the  said 
action  as  aforesaid,  and  for  which  the  said  J.  K.  Cheese 
was  so  authorized  to  be  held  to  bail  as  aforesaid,  and 
the  sum  of  10/.  10*.  for  the  costs  and  charges  in  such 
action  and  incidental  thereto.  And  thereupon  the 
whole  of  the  plaintiff  s  (a)  said  causes  of  action  against 
the  said  J.  K.  Cheese,  to  wit  on  the  said  two  bills  of 
exchange,  was  then  fully  paid,  discharged  and  satis- 
fied, as  the  defendant  did  then  acknowledge  and  admit" 
"That,  after  the  said  causes  of  action  were  so  fully 
satisfied  as  aforesaid,  and  after  the  said  warrant  on  the 
said  capias  ad  satisfaciendum  so  obtained  from  the  said*' 
sheriff  of  Middlesex  had  expired,  by  reason  of  the  then 
shrievalty  having  expired,  "  the  defendant,  falsely,  ma- 
liciously, and  without  any  reasonable  or  probable  cause 
whatever,  caused  and  procured"  the  succeeding  sheriff 
of  Middlesex  "to  make  and  grant  their  certain  other 
warrant  in  writing,  under  their  hands  and  seal  of  oflSce, 
as  such  sheriff,  upon  the  said  writ  of  capias  ad  satisfa- 
ciendum which  had  so  remained  unexecuted  as. afore- 
said, and  which  the  now  defendant  had  so  issued  against 
the  now  plaintiff  as  aforesaid,  directed  to  certain  bailifliB 
of  the  last  mentioned  sheriff,  commanding  such  bailiflB 
to  take  the  now  plaintiff  and  him  safely  keep,'*  &c.,  "  to 
satisfy  the  now  defendant  the  said  sum  of  115/.  2*. 
so  recovered  against  him  as  aforesaid ;  which  said  war- 
rant was  then  indorsed  with  a  direction  to  the  said 
bailiffs  to  levy  such  sum  of  115^  2s,:  and  thereupon 

(a)  Sic:  probably  meaning  the  plaintiff  in  Sipgerit  y.  ('W«^.  defendant 
in  the  principal  case. 

3  o  2 
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1854.  the  now  defendant,  fiilsely  and  maliciously,  and  withoo 
Chijichill  ^^7  reasonable  or  probable  cause  for  so  doing,  caosM 
SfGGEis.  ^"^  procored  the  said  last  mentioned  warrant  to  h 
delivered  to  such  bailifls,  and,  fidselj  and  roaliciooslj 
and  without  any  reasonable  or  probable  cause,  caused 
and  procured  the  said  bailifis  to  arrest  and  take  the 
plaintiff  by  his  body  upon  the  said  warrant  to  satisfy  the 
defendant  the  said  sum  of  115/.  2s.,  so  pretended  to 
be  then  due  to  him  as  aforesaid."  That  defendant  w» 
accordingly,  on  22d  December  1852,  taken  and  impri- 
soned on  such  warrant,  "  and  lodged  accordingly  in  Her 
Majesty's  Debtors*  Prison  for  London  and  MUtdleta, 
and  there  kept  and  detained  for  a  long  time,  upon  and 
by  virtue  of  such  last  mentioned  warrant,  to  wit  {bw 
weeks,  until  the  plaintiff  could  procure  his  dischaige 
from  such  custody  by  applying  to  Sir  Charles  Cromptmy 
Knight,  one  of  the  Judges  of  the  said  Court,  who  then 
made  an  order  that  the  plaintiff  should  be  discharged 
out  of  such  custody,"  "That,  at  the  time  when  the 
defendant  so,  maliciously,  and  without  any  reasonable 
cause,  caused  him  .to  be  imprisoned  as  aforesaid  upon 
the  said  capias  ad  satisfaciendum,  the  judgment  upon 
which  such  writ  was  founded  was  a  judgment  obtained 
in  Her  Majesty's  Court  of  Queen's  Bench  as  aforesaid 
upon  a  debt  amounting,  to  wit,  to  the  aggregate  of  the 
said  two  bills  of  exchange  as  aforesaid ;  and  that  such 
debt  was  the  only  sum  recovered  in  such  action,  exclu- 
sive of  the  costs  recovered  by  such  judgment :  and  that, 
at  the  time  of  such  arrest  and  imprisonment  of  the 
plaintiff  as  aforesaid,  such  debt  did  not  exceed  the  sum 
of  20/.,  exchisive  of  the  costs  recovered  by  such  judg- 
ment.    And  the  plaintiff  further  saith    that,  by  means 
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of  the  premises,  he  not  only  was  prevented  from  attend-        1854. 
ing  to  his  affairs  and  business,  and  was  injured  in  his     chubchill 
credit  and  character,  but  also,  by  means  of  the  premises,      smoUg 
he  was  put  to  and  incurred  great  costs  and  expences,  to 
wit  to  the  amount  of  50il,  in  and  about  procuring  his 
liberation  and  release  from  the  said  imprisonment." 

Demurrer.     Joinder. 

The  case  was  now  argued  (a). 

Oglcy  for  the  defendant  It  is  by  no  means  clear 
what  cause  of  action  is  intended  to  be  set  up  by  the 
declaration.  The  complaint  might  be  either  for  arrest- 
ing for  a  sum  under  20/.,  or  for  arresting  for  a  larger 
sum  than  was  really  due.  The  first,  however,  cannot 
be  maintained,  because  stat.  7  &  8  Vict  c.  96.  s.  57. 
applies  only  where  the  sum  recovered  does  not  exceed 
20Ly  exclusive  of  costs ;  and  here  the  sum  recovered  was 
100/.  10^.,  with  2/.  8*.  interest,  exclusive  of  costs.  Then, 
assuming  the  complaint  to  be  that,  the  payment  by 
Cheese  having  satisfied  100/.  of  the  debt  on  which  the 
judgment  against  the  plaintiff  was  recovered,  the  ca.  sa. 
and  warrant  against  the  plaintiff  were  indorsed  for 
1 1 51  2s.f  with  interest,  and  the  plaintiff  taken  on  the 
warrant  so  indorsed ;  the  question  is  whether  that  shews 
a  right  of  action.  It  is  not  shewn  that  the  plaintiff  has 
been  damaged.  [Lord  Campbell  C.  J.  Suppose  he  had 
15/.  in  his  pocket,  but  not  115/.]  That  should,  at  any 
rate,  be  alleged  as  special  damage.  An  action  for 
breach  of  contract  may  be  maintained,  though  the 
damage  be  merely  nominal :  but  an  action  ex  delicto 

(a)  Before  Lord  Campbell  C  J.,  £>/e  and  Crompton  Js, 
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14^.       OBBoc,  viifaam  mil  ciiuage.     In    Tkiurrarf  ▼.  £< 

CaracHxix    ^^'"^  ^'^  ^  ^'^  ^^  ^^'^  '^  mc6oa  io  tort  c<njld  not 
«.   '^-  imiiitiiurf  br  tcBuit  acuoec  bmdlord   for  diBtraioii 

fer  DGR  disD  wu  dat,  withom  an  allegatioa  tfaml  tl 
anBOODt  ukca  or  sold  was  mueasoBable  in  respect 
wiiit  was  imUt  dae.  la  GUfaMy  ▼.  MarBkaU  (i) 
w»  held  that  DO  actioo  laj  fur  words  impatiiig  ipooni 
ntocy  to  a  tletgyman,  anlcBS  be  held  a  benefice  or  son 
office  of  temponl  profit;  tbere  being  no  actual  damagi 


,  coDtii.  It  B  now  no  objection  to  «  deolsn 
tkn  that  it  discloses  Hxire  than  one  cause  of  actio 
witbont  shewing  which  is  reKed  on.  As  to  stat.  7  &  < 
Fief,  c  96u  a.  57^  tfaete  seems  groond  tar  contending  tbi 
the  word  ^'recotered'*  applies  more  properly  to  what 
pbdntiff  actoaHj  and  pixqierly  gets  than  to  the  noraioi 
amoont  of  the  Terdict.  But,  at  any  rate,  actual  damag 
is  here  shewn.  The  difficnlty  of  the  judgment  debtc 
obtaining  the  sum  indorsed  on  the  writ  is  greater,  tfa 
larger  the  sum  indixsed.  [Erk  J.  In  Tanered  ^ 
Ltyltmd  (6)  the  Exchequer  Chamber  seems  to  thin 
that,  as  there  might  have  been  a  distress,  whatever  tl 
amount  due,  no  harm  was  done  bj  naming  too  large  s 
arrear.]  lu  that  case  there  was  no  allegation  of  raalio 
[Crrmpiom  J.  How  do  you  say  that  the  difficulty  k 
raising  the  sum  indoi^ed  afiects  the  present  plaintifl 
The  sheriff  has  no  authority  to  receive  the  sum  fro 
him,  but  must  bring  the  body  into  Court,]  Tl 
declaration  avers   that  by  means   of  the    pretnises  tl 

(a)  16  Q.  B.  669.,  in  Exch.  Ch. ;  reversing  the  judgment  of  Q,  B. 
Leyland  v.  Tanered^  \6  Q,  B.  664. 
(6)  9  Exch,  i^\. 


▼. 
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plaintiff  was  prevented  from  attending  to  his  affairs,  and        1854. 

was  injured  in  his  credit  and  put  to  expence.     An  action     chubchill 

lies  for  such  damage  resulting  from  a  proceeding  taken 

maliciously  and  without  probable  cause.  In  Wentwcrth  v. 

Bulkn  (a)  this  Court  clearly  considered  that  to  indorse 

a  ca.  sa.  with  a  sum  above  the  amount  due,  and  execute 

it  by  caption,  was  a  wrong  for  which  an  action  would 

lie.     The  same  principle  was  admitted  by  this  Court  in 

Saxon  V.  Castk  (b),  with   the  qualification,   that   it  is 

necessary  to  allege  malice :  and  that  is  done  here.     It 

was  also  assumed  in  Gough  v.    Cribb  {c)\    only  there 

the  proof   failed.      [Lord  Campbell  C.  J.     There  the 

grievance  was  that  too  many  goods  were  actually  taken : 

do  you  shew  here  that  the  plaintiff  has  suffered  an  hour*s 

inconvenience  ?]     The    allegation   of   special    damage 

meets  that  question.     In  De  Medina  v.  Grove  {d)  the 

complaint  was  much  the  same  as  here,  except  that  there 

was  not,  as  here,  any  allegation  of  malice  and  want  of 

probable  cause ;  and  in  the  absence  of  such  allegation,  it 

was  held  that  the  action  did  not  lie :  it  should  be  noticed 

that   there,   in   the  judgment  of  this  Court,  Page  v. 

WipU  (e)  was  inaccurately  cited,  as  pointed  out  in  a 

note  {g).     A  malicious  arrest  for  too  much  on  mesne 

process  is  clearly  actionable,  as  appears  from  Austin  v. 

Debnam  {h)  and  Ros$  v.  Norman  (i) ;   and  the  malice 

may  be  shewn  by  the  amount  of  debt  as  reduced  by 

(o)  9S.^a  840.  (6)  6A.^B.  662. 

(e)  U  M.^  W,  497. 

((f)  10  Q,  B,  172.,  in  Ezch.  Cb. ;  affirming  the  judgment  of  Q.  B.  in 
De  Medina  v.  Grw>e,  10  Q.  ^.  152. 
(«)  3  Eatt,  314.  ig)  10  Q.  B.  169.  note  (e). 

(A)  Z  B.fyC.  139.  (0  6  Exch,  359. 
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pajments  or  counter  claims ;  Sums  ▼.  JafMe$t{a] 
JleU  ▼.  Jreher  (&).  That  rests  upon  the  gi 
extortion;  a  groond  equally  applicable  to  arrest 
process.  [Lord  Campbell  C.  J.  The  analogy  v 
dose  if  you  could  shew  that  an  arrest,  on  final 
far  the  laiger  sum  diflfers  from  an  arrest  for  the 
sum.]  The  all^ation  of  special  danoage  conn 
injury  to  the  plaintiff  with  the  arrest  for  to< 
[Lord  Campbell  C  J.  But  can  they  be  so  conn 
law?  CrompUm  J.  In  the  case  of  a  fi.  fiiL  the  sh 
to  take  goods  to  the  amount  named ;  but  he  c 
take  the  body  more  for  much  than  for  little, 
this  plaintiff  affected  by  the  direction  to  the  i 
The  party  arrested  may  pay  into  Court,  or 
plaintiff's  attorney:  but  the  attorney  is  not  Ik 
receive  less  than  the  sum  indorBed. 


Ogky  in  reply.  The  indorsement  on  the  first 
was  correct;  and  the  practice  is  for  a  surrendering 
to  indorse  on  a  second  warrant  the  sum  indorsed 
first.  It  is  not  the  act  of  the  judgment  credits 
WerUtcorth  v.  BuUen  (c)  there  was  a  very  special  a^ 
of  damage,  the  bankruptcy  of  the  plaintiff  by  1 
prison.  [fFilles,  amicus  Curiae,  mentioned  th 
Act,  6  Amu  c.  7.,  which,  by  sect  I,  requires  th< 
at  whose  suit  execution  issues  to  certify  under  h 
what  sum  he  ^Memands  and  insists  on  to  be  i 
conscience  due  to  him,  after  all  equitable  ded 
that  ought  to  be  made  out  of  the  sum,  for  which  1 
judgment  is  given  ;"  and,  by  sect.  2,  enacts  that, 

(a)  10  Bing.  610.  (6)  b  B.  ^  Aid.  51 

(c)  9  /?.  &•  C.  840. 
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party  "shall  appear  wilfully,  frauduIeDtly,   and   mali-        1854. 
ciously  to  have  overcharged  the  party,  against  whom  such     Chubchill 
execution  issues,  in  such   certificate,"  he  shall  answer      gjo^Kga. 
to  the  party  grieved  his  treble  damages:  the  execution 
to  be  marked,  by    the    proper  officer,  with    the  sum 
contained  in  the  certificate.] 

Cur.  adv.  vuU, 

Lord  Campbell  C  J.,  on  a  later  day  in  this  Term 
(I5th  June),  delivered  the  judgment  of  the  Court 

We  are  of  opinion  that  on  this  demurrer  the  plaintiff 
is  entitled  to  judgment. 

To  put  into  force  the  process  of  the  law  maliciously 
and  without  any  reasonable  or  probable  cause  is  wrongfiil ; 
and,  if  thereby  another  is  prejudiced  in  pro^ierty  or 
person,  there  is  that  conjunction  of  injury  and  loss  which 
is  the  foundation  of  an  action  on  the  case.  Process  of 
execution  on  a  judgment  seeking  to  obtain  satisfaction 
for  the  sum  recovered  is  prima  facie  lawful;  and  the 
creditor  cannot  be  rendered  liable  to  an  action,  the 
debtor  merely  alleging  and  proving  that  the  judgment 
had  been  partly  satisfied  and  that  execution  was  sued 
out  for  a  larger  sum  than  remained  due  upon  the  judg- 
ment Without  malice  and  the  want  of  probable  cause, 
the  only  remedy  for  the  judgment  debtor  is  to  apply  to 
the  Court  or  a  Judge  that  he  may  be  discharged,  and 
that  satisfaction  may  be  entered  up  on  payment  of  the 
balance  justly  due.  But  it  would  not  be  creditable  to 
our  jurisprudence  if  the  debtor  had  no  remedy  by 
action  where  his  person  or  his  goods  have  been  taken 
in  execution  for  a  larger  sum  than  remained  due  on 
the  judgment,  this  having  been  done  by  the  creditor 
maliciously  and  without  reasonable  or  probable  cause : 
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1854.  L  e.  the  creditor  weU  knowii^  that  the  Biun  tar  whi 
Choichill^  executioD  is  sued  out  is  exceanTe,  and  his  moliTe  bei 
to  oppress  and  injure  the  debtor.  Tke  Court  or  Jad( 
to  whom  a  summary  application  is  made  for  the  debCo 
liberatioD,  can  give  no  ledress  beyond  putting  an  ei 
to  the  process  of  execution  on  payment  of  the  sum  di 
although,  by  the  excess,  the  debtor  may  have  suffer 
long  imprisonment  and  have  been  utterly  ruined  in  1 
circumstances.. 

It  has  been  ai);ued  that,  where  the  process  of  executi 
is  a  writ  of  capias  ad  satisfaciendum^  the  action  will  i 
lie,  because  the  sheriff  is  merely  commanded  to  take  t 
body  of  the  debtor  to  satisfy  the  sum  reooyered  by  t 
judgment;  that,  where  the  debtor^s  body  may  be  k 
fully  taken,  the  sum  indorsed  upon  the  warrant 
immaterial;  and  that,  as  the  sheriff  has  no  authori 
by  the  writ  to  liberate  the  debtor  on  receiying  firom  hi 
the  whole  sum  recovered  or  any  part  of  it,  in  point 
law  no  damage  can  be  considered  as  having  accrued 
the  debtor.  But  it  is  obvious  to  common  sense  that  t 
debtor  may  be  grievously  damnified  by  reason  of  t 
execution  under  a  ca.  sa.  being  for  the  full  amount 
the  sum  recovered  by  the  judgment  when  only  a  vc 
small  sum  is  due.  His  imprisonment  is  thereby  liki 
to  be  greatly  prolonged;  and,  though  by  the  mere  foi 
of  the  writ  the  sheriff  is  not  authorized  to  receive  1 
money  to  levy  which  is  the  real  object  of  the  executi^ 
it  is  well  known,  and  may  be  capable  of  proof,  that, 
practice,  the  attorney  for  the  judgment  creditor  dq 
name  a  special  bailiff  to  whom  the  warrant  is  to 
directed^  and  that  he  is  authorized  to  discbarge 
debtor  on  payment  of  the  sum  indorsed  on  the  warr 
to  be  levied,  with  poundage  and  other  expcnces. 
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any  rate  it  is  quite  clear  that,  by  a  declaration  on  the  1854. 
warrant  that  the  whole  sum  recovered  is  to  be  levied,  Chubchill 
although  the  greatest  part  of  it  has  been  paid,  the  debtor  sioobes. 
must  be  greatly  embarassed  and  delayed  in  raising  the 
small  balance  remaining  due,  and  in  applying  for  his 
discharge.  There  appears  to  be  no  authority  amounting 
to  an  express  decision  that  such  an  action  is  maintain-* 
able:  but  we  think  there  is  a  strong  indication  by  the 
majority  of  the  Judges  who  took  part  in  the  decision  of 
Wenttocrth  v.  Bullen  {a\  Saxon  v.  Castle  (d),  De  Medina 
V.  Grove  {e)y  that,  with  an  allegation  of  malice  and  want 
of  reasonable  or  probable  cause,  such  an  action  is  main- 
tainable, although  not  without  that  allegation.  In  the 
last  case  Wilde  C.  J.  does  Bay{d):  *'The  plaintiff  here 
might  have  applied,  if  the  state  of  facts  justified  the 
application,  either,  before  the  arrest,  to  have  satisfaction 
entered  up,  or,  afler  the  arrest,  to  be  discharged.  It 
might  therefore  be  a  question  whetliery  even  with  all  proper 
averments  on  the  record^  the  proper  remedy  would  he  by 
action.  For  it  might  be  contended  that  what  is  com* 
plained  of  by  the  plaintiff  was  mere  irregularity,^  With 
great  respect,  we  do  not  think  that  there  is  any  irre- 
gularity in  such  a  proceeding,  the  ca.  sa.  and  warrant 
following  the  judgment.  But,  if  there  be  malice  and 
want  of  reasonable  or  probable  cause,  we  do  not  for  this 
purpose  see  the  difference  between  an  arrest  for  an 
excessive  sum  on  mesne  process  and  such  an  arrest  in 
execution;  The  increased  difficulty  in  obtaining  a  dis- 
charge may  be  as  great  a  prejudice  in  the  one  case  as 
finding  bail  for  a  larger  sum  in  the  other. 


(a)  9  B.^  C.  840.  (6)  6  A.  (r  ^'  652, 

(c)  10  Q,  B.  172.  id)  10  Q.  B.  177. 
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1854.  If  the  action  will  lie,  we  are  now  to  see  whetb 

Churchill     ^^®  present  declaration  the  wrong  and  the  damagi 
Signers       sufficiently  alleged.     The  plaintiff,  after  clearly  she^ 
that  100/.  of  the  115/.  2$.  for  which  the  judgment 
recovered   had  been   satisfied,  goes  on   to  allege 
**  the  defendant,  falsely,  maliciously,  and  without 
reasonable    or    probable   cause   whatever,   caused 
procured"  the  sheriff  to  make  and  grant  their  war 
upon  the  said  writ  to  bailiffs,  commanding  them 
take  the  now  plaintiff  and  him  safely  keep,"  &c., 
satisfy  the  now  defendant  the  said  sum  of  115/.  2s./* 
"  which  said  warrant  was  then  indorsed  with  a  directio 
the  said  bailiffs  to  levy  such  sum  of  115L  2s. :  and  th 
upon  the  now  defendant,  falsely  and  maliciously, 
without  any  reasonable  or  probable  cause  for  so  dc 
caused  and  procured  the  said  last  mentioned  warrai 
be  delivered  to  such  bailiffs,  and,  falsely  and  malicioi 
and  without  any  reasonable  or  probable  cause,  cai 
and  procured  the  said  bailifis  to  arrest  and  take 
plaintiff  by  his  body  upon  the  said  warrant  to  sa 
the  defendant  the  said  sum  of  115/.  2s.,  so  pretende 
be  then  due  to  him  as  aforesaid."    It  is  said  that  ti 
is  no  allegation  that  the  defendant  indorsed  the  war 
to  levy  the  full  sum  of  115/.  2s.,  or  gave  any  spi 
directions  to  the  sheriff.     But  the  indorsement  w 
plain  assertion  that  the  whole  sum  remained  due, 
that  the  object  of  the  execution  was  to  compel  payi 
of  the  whole  of  that  sum ;  and  the  making  of  the 
rant,  the  indorsement,  and  the  arrest,  are  all  allege 
have   been  caused  by  the  defendant   maliciously 
without  reasonable  or  probable  cause. 

Objection  is  next  taken  that  there  is  no  suffi< 
allegation  uf  damage.      But  the   plaintiff  goes   oi 
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allege  that  he  was  accordingly  taken  and  imprisoned       1854. 

on  such  warrant,  and  lodged  in  gaol,  "  and  there  kept    chubchill 

and  detained"  for  four  weeks,  until  he  "could  procure      g   ^* 

his  discharge  from  such  custody,  by  applying  to"  one  of 

the  Judges  of  this  Court,  who  made  an  order  that  he 

should  be  discharged  out  of  custody :    and  that,  "  by 

means  of  the  premises,  he  not  only  was  prevented  from 

attending  to  his  affairs  and  business,  and  was  injured 

in  his  credit  and  character,  but  also,  by  means  of  the 

premises,  he  was  put  to  and  incurred  great  costs  and 

expences"  ^^  in  and  about  procuring  his  liberation  and 

release  from  the  said  imprisonment."    It  is  said  that  it 

might  have  been  all  the  same  if  be  had  been  arrested, 

as  he  lawfully  might  have  been,  merely  to  satisfy  the 

balance  of  15/.  2s.     But  he  alleges,  and  undertakes  to 

prove,  that  the  long  imprisonment  was  caused  by  the 

excessive  sum  being  marked  on  the  warrant  to  be  levied ; 

and  that  what  he  suffered,  and  the  expence  he  incurred, 

arose  "  by  means  of  the  premises,"  viz.  the  defendant 

having  so  maliciously  and  without  reasonable  or  probable 

cause  caused  the  warrant  to  be  delivered  to  the  bailifis 

indorsed  with  the  direction  to  the  bailiff  to  levy  the 

full  sum  of  115/.  2s.,  and   having  caused  him  to  be 

arrested  to  satisfy  that  sum.     Therefore  it  seems  to  us 

that  he  suflBciently  connects  what  he  says  he  has  suffered 

with  the  wrongful  acts  of  the  defendant ;  and  that  there 

ought  to  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff. 
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vill  ^Tsnt  ft 
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c»r  a  verdict 
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'T^HE  indxtiDRDt  dnrerd.  t^«r.  from  time  wben 
there  wasaodis  a  pared  of  Isnd  corered  wxtl 
stnate  kc^  jotd  br  aD  the  liege  «ib|*5CtB  &c^  wit 
siups  azid  od»er  sailing  Teasels,  steam  Tessek  and 
to  gOy  letmiu  pus,  repass,  labour,  staj  md 
their  free  vOI  and  pleisare.  irithoat  aoj 
hindnoxse  or  impednDent :  and  that  there  is»  op 
sad  land,  a  large  hank  of  sand  and  earth,  sitoa] 
which  at  times  is  ooreied  with  vater,  and  over 

,  asd 

vill  not  rescTKii  the  said  Gege  sabjects  are  then  aorastomed,  witl 

TOMfli  to  cor-  - 

ytsctzng  tiie        ships,  Tessels  and  hosts  aforesaid,  to  go,  pass  and 
inorely»  '    ^  afoxesaid :  and,  from  time  whereof  &c^  the  sai 
^^ISnLt.         subjects  hare  been  osed  and  accustomed,  and  st 
^^^f^JH^'^^'  to  anchor  their  ^d  ships,  vessels  and  boats  to  an 
nnt  for  ob-      the  said  bank,  without  any  let,  hindrance  or  obsti 

BtrocttD^  a  . 

Bsri^ation  br    whatsocier.  That  defendant,  weO  knowing  the  un 

erectiDg  a  vail 
be  wHbJs  tbic 
rule 

Per  Lord  CamMl  C.  J^  and  »embk  per  Cnm^Hom  J^  H  «  ooL 

Per  Caleridpt  J  ,  mmUe  tbaft  it  w;  bat  ffbst  in  CMet  witbbi  tb«  rale  the  mbdii 
fiadlng  againft  eridenoe  nust.  to  jnttify  grantin|^  a  new  trial,  be  nore  pelpetA 
rcooi»ite  in  proceeding  vbicb  are  riril  u  form. 

Tbe  Judge,  on  tbe  trial  of  racfa  as  indictment,  asked  tbe  jniT  vbetber  tbej  ihn 
erection  «'>uld  prore  •*  a  vnatenai  naiMnde,**  in  vbicb  case  tbey  ^*«re  to  €mti  m.  i 
Om\ty :  but  to.d  tbem  tbat,  if  tbey  tboofbt  tbe  **  nnisanee**  «ai  so  sligbt,  rare  and 
tbat  tbe  defendant  oegbt  not  to  be  made  crinsi&allr  liable  for  it,  tbey  &hoald  aeq 
and,  tbe  jurr  ujing  tbat  tbey  conndered  tbe  erection,  ^altboogb  a  niiisi&oe 
Mfficientlj  so  to  reader  tbe  defendant  criminalij  liable,**  be  dirKted  ui  nofpiil 
OBOtion  for  a  new  trial  for  misdirection : 

Held,  by  OJendyt  and  Cromptom  J%^  and  umble  per  Lord  CampMl  C.  J.,  tlat  tl 
was  to  be  nndersto'^  as  meaning,  not  tbat  a  pnrty  may  legmlly  camait  m.  oanll 
bat  tbat  an  obstmction  migbt  be  so  insignificant  as  not  to  constitate  a  noisanee ; 
tbe  inry  must  be  nndergtood  as  finding' t^  tbe  obstmctioo  in  qoestioii  vna  M>  ma{ 
And  tbst  tbcreiiorc  there  wa«  not  a  misdirection  warrantinf  a  new  triaL 
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but  intending  and  contriving  to  impede  and  hinder  the        1854. 

said  liege  subjects  from  going,  returning,  passing  and     The  Queen 

repassing,  staying  and  anchoring,  in,  over  and  upon  the      ru^li.. 

said  land  so  covered  with  water  as  aforesaid,  and  in  over 

and  upon  the  said  bank  when  covered  with  water  as 

aforesaid,  did,  on  &c.,  at  &c.,  unlawfully  and  injuriously 

erect,  put  and  place  on  and  across  the  said  bank,  and 

over  and  across  the  said  land  so  covered  with  water  as 

aforesaid,  a  certain  stone  wall  of  great  length  and  height, 

to  wit  of  the  length  of  two  hundred  yards  and  of  the 

height  of  three  feet,  and  did  there  and  then,  unlawfully 

and  injuriously,  put  and  place  divers,  to  wit  twenty, 

heaps  of  large  stones  in  and  upon  the  said  bank  and  the 

said  land  so  covered  with  water ;  and  the  said  stone  wall 

so  erected,  put  and  placed,  and  the  said  heaps  of  stone 

so  put  and  placed,  from  the  said  &c  until  the  day  of 

the  taking  of  this  inquisition,  did  there  unlawfully  and 

injuriously  continue,  and  still  doth  continue ;  so  that  the 

liege  subjects  &c.,  during  the  time  aforesaid,  could  not, 

and  still  cannot,  go,  &c.  with  their  ships,  &c.  in  and 

over  the  said  land  so  covered  with  water,  and  in  and 

over  the  said  bank  when  covered  with  water  as  aforesaid, 

as  they  ought  and  were  wont  and  accustomed  to  do. 

To  the  great  damage  and  common  nuisance  of  Her 

Majesty's  liege  subjects  going,  returning  &c.  in,  over 

and  along  the  said  land  so  covered  with  water,  and  the 

bank  aforesaid ;  to  the  evil  example  &c.,  and  against  the 

peace  &c. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Williams  J.,  at  the  last  Assizes 
for  Carnarvonshire,  it  appeared  that  the  defendant  had 
in  fact  erected  a  wall  or  embankment  on  the  place 
described;    but  a  question   arose,  whether,  upon   the 
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Regina  v.  Leigh  {a)  a  new  trial  was  granted  after  a  1854. 
verdict  for  the  defendants:  but  the  question  was  scarcely  The  Quekn 
discussed.  [LorA,  Campbell  C.  3.  The  direct  mode  at  least  ruJ^'kll. 
appears  to  be  the  best  when  the  question  is  substantially 
as  to  a  civil  right]  At  any  rate,  the  new  trial  will  not  be 
granted  on  the  question  of  the  weight  of  evidence :  that 
distinction  has  been  pointed  out  in  the  case  of  penal 
actions  by  Lord  Kenyan  ;  Wtbon  v.  RastaU  {b\  Calcraft 
V.  Gibbs  (c).  [Joseph  Browuy  amicus  Curiae,  mentioned 
Hall  V.  Green  (d).  Coleridge  J.  A  penal  action  may 
have  been  thought  odious.]  In  Bex  v.  Sutton  (e)  the 
Court  acted  on  the  precedent  of  Rex  v.  Wandsworth  (g) 
by  suspending  the  judgment,  and  refused  to  make  a 
precedent  for  granting  a  new  trial  after  an  acquittal. 
Bex  V.  Bussell  {h)  was  there  cited :  but  in  that  case  the 
objection  that  a  new  trial  could  not  be  granted  for  mis- 
direction was  not  taken.  Begina  v.  Chorlet/(i)  was  a 
case  of  improper  reception  of  evidence  and  misdirection. 
[Lord  Campbell  C.  J.  You  may  perhaps  be  justified  in 
contending  that  this  indictment  may  really  charge  an 
offence,  and  that  the  verdict  will  not  bind  any  right.] 

Secondly,  there  was  no  misdirection.  The  learned 
Judge,  in  effect  and  almost  in  words,  left  the  case  to  the 
jury  in  conformity  with  the  language  of  the  judgment  in 
Bex  v.  Tindall  (A),  where,  upon  a  special  verdict  finding 
that,  **  by  the  defendant's  works,  the  harbour  is  in  some 
extreme  cases  rendered  less  secure,"  this  Court  held 
*^  that  no  person  can  be  made  criminally  responsible  for 

(a)  10  A.  ^  E.  398.     See  p.  406.  (b)  4  21  R,  753.  758. 

(e)  5  r.  R.  19.  20.  {d)  9  Exch,  247. 

(e)  5  B,^  Ad.  52.  (g)  I  B.  §•  Aid.  63. 

(A)  6B.^a  566.  {i)  12  Q.  i?.  515. 

(A)  6A.^E.  143.  152. 

VOL.    111.  «i  P  K«    &    !*• 
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have  understood  the  words  of  the  learned  Judge  when        1854. 


he  spoke  of  a  "  nuisance.*'  They  cannot  have  supposed  xhe  Queen 
that,  if  the  facts  shewed  what  amounted  really  to  a  Rus^'ell. 
nuisance,  commune  nocumentum,  the  defendant  was  to 
be  acquitted.  **  It  would,-'  to  use  the  words  of  Lord 
Tenterden  in  Rex  v.  Russell  (a),  "be  a  very  ill  com* 
pliment  to  juries  to  suppose  that  they  are  likely  to  be 
misled  by  such  accidental  expressions."  And  the  jury, 
when  they  found  that  the  embankment  was  a  "nuisance" 
but  not  so  suflSciently  to  render  the  defendant  criminally 
liable,  must  have  meant  what,  in  more  strict  language, 
would  be  expressed  by  saying  that  there  was  an  obstruc- 
tion, but  not  one  sufficient  to  amount  to  a  nuisance. 

Thirdly,  the  verdict  was  justified  by  the  evidence. 
(The  argument  as  to  this  is  omitted.) 

G.  O,  Morgan^  contra.  This  prosecution  is  in  the 
nature  of  a  proceeding  for  enforcing  a  civil  right.  [Lord 
Campbell  C.  J.  Do  you  say  that,  if  a  man  were  indicted 
for  keeping  up  an  offensive  manufactory,  we  could  set 
aside  a  verdict  of  Not  guilty  on  the  ground  of  its  being 
contrary  to  the  evidence  ?]  The  nearest  analogy  appears 
to  be  that  of  an  indictment  for  non-repair  of  a  high  road. 
[Lord  Campbell  C.  J.  That  is  very  much  in  the  nature 
of  a  question  as  to  a  civil  right:  the  fine  Imposed  is 
usually  nominal :  but  can  we  know  that  here  the  conduct 
of  the  defendant,  if  he  had  been  found  Guilty,  might 
not  have  been  such  as  to  demand  substantial  punish- 
ment?]     The  Court,  in  Regina  v.   Crichlade  (*),  made 

(a)  6  5.  §•  C.  566.  603. 

(6)  The  Queen  t.  The  Inhabitantt  ofCricklade,  St.  Sampton.  January  12, 
1 849.  This  was  an  indictment  of  the  inhabitants  of  a  parish  for  non.repair 
of  a  highway,  charged  as  a  public  carriage  way  and  as  a  horse  and  pack 
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as  that  the  party  coramilting  it  is  not  to  be  held  1854. 
criminally  liable,  though  there  may  be  an  obstruction  so  The  Queen 
slight  as  not  to  create  a  nuisance.  It  was  once  thought  Rusmll. 
that,  when  there  was  a  public  nuisance,  though 
producing  a  private  injury,  no  action  lay;  Hubert  v. 
Graves  (a).  The  law,  however,  is  now  held  to  be  other- 
wise (i).  There  actual  damage  to  the  individual  must 
be  shewn  {c) ;  but,  in  the  case  of  a  public  indictment,  a 
nuisance  may  be  proved  to  exist  without  proof  that  any 
one  has  actually  been  annoyed.  Rex  v.  Russell  (rf), 
which  has  been  referred  to,  was  overruled  in  Rex  v. 
Ward  (e) ;  and  in  Regina  v.  Randall  {g)  Wightman  J. 
ruled  accordingly.  [Lord  Campbell  C.  J.  Yes,  as  to 
the  doctrine  of  disproving  a  nuisance  by  mere  proof  that, 
though  public  injury  is  produced,  p:reater  public  benefit 
is  produced.]  Regina  v.  Betts  {h)  is  rather  an  authority 
against  the  defendant :  the  jury  there  found  that  there 
was  no  obstruction :  had  they  found  any  obstruction,  the 
verdict,  as  appears  from  the  language  of  the  Judges, 
would  have  been  entered  for  the  Crown. 

Lastly,  the  verdict  was  against  the  weight  of  evidence. 
(The  argument  as  to  this  is  omitted.) 

Lord  Campbell  C.  J.  I  am  of  opinion  that  this  rule 
should  be  discharged.  I  am  not  called  on  to  give  any 
positive  opinion  as  to  the  direction :  probably  it  could 
not  be  said  to  be  a  misdirection,  though  I  think  the 
expression  is  not  felicitous.  Nor  need  I  decide  whether 
the  verdict  be  contrary  or  according  to  the  evidence. 

(a)  1  Eip,  N.  p.  C.  148. 

(6)  See  Chichester  y.  Lethhndge,  WiUeg,  71. 

(c)  DobsoH  V.  Blackntorey  9  Q.  D,  991  (see  erraU  to  that  volume). 

(rf)  6  ^.  $•  C.  566.  (e)  A  A.  ^  E.  384. 

(g)  Car.  ^  M.  496.  (A)  Id  Q.  B,  1022. 
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1854.        The  ground  of  my  decision  is,  that  this  is  a 

The  Queen    proceeding,  and  that  the  defendant    ought  nc 

RU88BLU      ^wice  put  in  peril  for  the  same  clause.      That  re 

a  maxim  of  English  law  which  will,  I  hope,  al 

held  sacred.     I,  for  my  own  part,  reprobate  th 

speculations  as  to  the  propriety  of  granting  a  i 

after  acquittals  for  felony  and  murder.     If  the 

improper  conviction,  it  should  be  set  aside ;  bu 

the  same  practice  will  never  prevail  in  the  ca 

acquittal.     When  an  indictment  is  instituted  p 

raise  a  question  of  civil  right,  I  agree  with  the 

which  I  find  established.     When  there   is  nc 

charge  of  an  offence,  it  has  been  customary  to 

by  suspending  the  judgment  of  acquittal ;  and 

with  Lord  Denman  and  his  colleagues  (a)  in 

that  what  it  has  been  the  practice  to  do  indirecdj 

when  done,  be  done  directly.    But,  where  a  real 

is  charged,  it  would  be  creating  a  dangerous  pi 

to  grant  a  new  trial  after  an  acquittal.      I  do  n< 

where  we  should  stop.     A  nuisance  may  be  en 

exercising  an  unwholesome  trade,  by  offensive  n< 

numerous  other  means ;  and  one  can  conceive  th 

so  far  as  to  produce  manslaughter  or  even  murde 

a  grave  offence  is  charged :  the  defendant  is  ac< 

having  obstructed  the  navigation :  navigation  is  pc 

by  both  ships  of  war  and  merchantmen.     The 

may  be  most  serious.     Then,  does  the  verdict  d< 

a  civil  right  ?   No ;  for,  after  a  verdict  of  Not  guil 

may  be  tomorrow  another  indictment  preferrec 

same  party,  to  which  the  present  acquittal  will  Ik 

I  think,  therefore,  that  this  is  not  within  the  class 

in  which  a  new  trial  ought  to  be  granted  after  s 


(a)  Sec  ante,  p.  947,  note  (6). 
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Coleridge  J.  I  am  also  of  op'mion  that  the  rule  1854. 
should  be  discharged,  though  I  do  not  entirely  concur  The  Queen 
in  the  reasoning  of  my  Lord :  and  yet,  as  he  words  his  rumell. 
opinion,  I  do  not  know  that  I  am  prepared  to  differ 
from  it.  I  rather  fear  the  consequences.  From  mere 
necessity,  and  from  the  requisitions  of  justice,  the  Courts 
have  gradually  altered  the  practice  on  this  point. 
When  a  proceeding,  though  criminal  in  form,  was  in 
substance  merely  civil,  they  began  with  suspending  the 
judgment :  and  then,  I  think  very  rightly  (I  may  say 
so,  though  I  was  myself  a  party  to  the  decision  (a)  ),  the 
Court  said  that  they  would  do  directly  what  had  been 
done  indirectly.  That,  I  apprehend,  was  not  decided 
on  the  ground  of  any  distinction  between  misdirection 
and  a  verdict  contrary  to  evidence;  for  the  Court, 
according  to  its  former  practice,  would,  I  conceive,  have 
suspended  the  judgment  equally  in  the  two  cases,  and 
therefore  ought  equally  to  grant  a  new  trial  in  each. 
And  I  am  not  quite  sure  that  the  present  is  not  rather 
a  civil  than  a  criminal  case  ;  and,  if  our  judgment  were 
to  turn  exclusively  upon  that  point,  I  might  reluctantly 
feel  myself  obliged  to  differ  from  my  Lord.  But  it  is 
quite  consistent  with  holding  this  proceeding  to  be 
criminal  only  in  form,  to  hold  also  that  in  such  a  case 
we  ought  to  be  more  careful  how  we  set  aside  a  verdict 
than  in  the  case  of  a  proceeding  civil  in  form  as  well  as 
substance.  The  Court  ought  to  keep  in  view  the  con- 
siderations which  my  Lord  has  pointed  out,  and  to  act 
with  more  strictness.  We  therefore  ought  not,  in  such 
a  case,  to  grant  a  new  trial  for  misdirection,  unless  we 
are  sure  that  the  direction  was  not  only  inaccurate  but 

(a)  See  ante,  p.  947,  note  (6). 
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Russell. 


was  also  so  understood  by  the  jury  as  to  lead  t 
apply  a  wrong  test  And  so  as  to  the  eviden< 
shall  grant  the  new  trial  if  the  verdict  is  perrei 
not  if  the  evidence  b  merely  conflicting.  Here 
were  tied  to  the  actual  words,  I  should  find  it  i 
to  sustain  the  direction :  and  I  should  be  sorry  t 
it  thought  that  a  man  may  legally  commit  a 
offence.  But,  if  we  find  that  the  word  *'  nuisai 
so  used  as  merely  to  import  an  obstruction,  gi 
small,  I  should  not,  on  account  of  the  inaccuracy 
expression,  grant  a  new  trial.  And  I  think  it  mi 
so  understood  here.  Then,  as  to  the  evidence 
Morgan  has  pointed  out  strong  g^unds  for  quest 
the  result :  but  all  was  before  the  jury.  Id  subt 
the  verdict  is :  We  cannot  say  that  something  b 
been  done  which  makes  a  stoppage  in  the  water ; 
is  so  minute  as  not  to  be  a  practical  obstructi^ 
appreciably  disturb  the  navigation.  If  you  do  i 
understand  the  charge  and  the  verdict,  you  mal 
Judge's  language  incorrect,  and  the  verdict  so  a 
that  the  Judge  must  have  interposed  and  have  to! 
jury  that  this  was  not  what  he  asked.  You  must  si 
that  this  was  what  he  meant  and  they  understood. 


Erle  J.  I  have  nothing  to  add  beyond  say  in 
I  am  of  opinion  there  is  not  sufficient  ground  she 
granting  a  new  trial. 


Crompton  J.     I  am  of  the  same  opinion, 
first  place,  I  am  not  at  all  sure  that  the  case  is  b 
within  the  limits  within  which  the  Court  grant 
trials.     The  general  rule  is,  that  they  will  not 
after  an  acquittal.     This   rule  has  been   infrinj 
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some  few  cases  of  non-feazance  and  of  civil  liability ;        1854. 
but  we  should  not  be  hasty  in  extending  this  exception    xheQuBEN 
where  another  indictment  may  be  immediately  preferred  ^• 

and  no  right  is  bound.  No  doubt  can  be  entertained  of 
the  power  of  the  Court  to  interfere :  and,  had  there  been 
a  verdict  here  warranting  a  judgment  of  prostration,  very 
good  ground  might  be  shewn  for  interfering.  But  here 
it  is  an  acquittal.  I  do  not  know  where  we  should  stop : 
it  is  very  undesirable  to  extend  the  practice.  In  this 
particular  case,  it  would  be  very  wrong  of  us  to  inter- 
fere. No  doubt  it  is  desirable  that  the  law  should  not 
be  understood  to  be  as  Mr.  Morgan  understands  the 
Judge  to  have  laid  it  down :  but  the  absurdity  of  such 
a  result  makes  me  think  that  the  Judge  meant  that 
there  must  be  something  more  than  a  mere  mathematical 
nuisance,  such  as  would  be  produced  by  a  child's  build- 
ing ;  something  amounting  to  what  my  brother  Coleridge 
calls  a  practical  obstruction.  So  understood,  the  sum- 
ming np  is  right ;  on  the  other  understanding  it  was 
wrong.  The  only  doubt  on  my  mind  was,  whether  the 
jury  might  not  have  misunderstood  the  Judge.  If  they 
used  the  words  in  the  sense  attributed  to  them  by  Mr. 
MorgaUy  he  would  have  been  justified  in  insisting  that 
the  finding  was  for  the  Crown.  But  I  agree  entirely 
with  Lord  TenterderCs  language  in  the  passage  cited 
from  Rex  v.  Russell  (a) :  it  is  most  dangerous  to  fish  out 
particular  words  where  the  material  sense  distinctly 
appears  from  the  whole  of  what  is  said. 

Rule  discharged. 

(a)  6B.^C.  603. 
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Sut.  5  &  6 
W,  4.  c.  63. 
9,  6.  abolishes 
all  local  or 
customary 
measures,  and 
imposes  a 
penalty  on 
erery  person 
who  shall  sell 
by  any  deno- 
mination or 
measure  other 
than  one  of  the 
imperial  mea« 
sures,  or  some 
multiple  or 
aliquot  part 
thereof. 

Held  that 
this  applies 
only  to  sale  by 
measure  of 
capacity,  and 
not  to  sdo  by 
weight  esti- 
mated in 
pounds.     And 
that  therefore 
it  does  not  ex- 
tend  to  sale  by 
any  local  terra 
designating  a 
given  number 
of  pounds 
weight.     As 
to  sale  of 
wheat  by  Welsh 
hobbett,  it  ap- 
pearing by 
evidence  that 
this  designated 
168  lbs.  weight, 
and  that  a  sale 
by  hobbett 
entitled  the 
purchaser  to 
so  many  pounds 
of  wheat. 


Hughes  against  Humphbeys. 

■r\ECLARATION  for  money  payable  by  di 

to  plaintiff  for  goods  sold  and  delivered  by 

to  defendant,  and  on  accounts  stated  between  th< 

Pleas.  1.  Never  indebted.  2.  That,  before 
defendant  satisfied  and  discharged  plaintiff's  c 
payment.  3.  That  the  said  accounts  stated  were ; 
and  concerning  the  moneys  claimed  to  be  paj 
the  said  goods  sold  and  delivered  as  in  the  dec 
mentioned,  and  not  otherwise :  that  the  said  g 
sold  and  delivered  were  com,  to  wit  wheat,  s 
delivered  within  Great  Britain;  and  that  the  < 
and  bargain  for  the  sale,  and  the  sale,  of  the  sai 
were  made  by  a  measure  and  weight  other  tha 
or  cither  of  them,  authorized  by  an  Act  pas 
(5  &  6  J^.  4.  c.  63.,  "To  repeal  an  Act  of  the  ^ 
5th  year  of  His  present  Majesty  relating  to  weig 
measures,  and  to  make  other  provisions  instead  th 
or  by  any  multiple  or  aliquot  part  thereof^  ai 
made,  to  wit  by  the  hobbett,  contrary  to  t 
statute. 

The  plaintiff  joined  issue  on  these  pleas. 

On  the  trial,  before  Williams  J.,  at  the  last  F 
assizes,   it   appeared  (a)  that   the   hobbett    is    i 

[a)  A  case  of  Lloyd  v.  Humphreys,  an  action  brought  in  the  I 
was  tried  at  the  same  Assizes  before  Williams  J.  The  circun 
the  two  cases  being  identical,  it  was  agreed  by  counsel  that  th 
ings  in  Lloyd  v.  Humphreys  should  be  considered  as  having  t 
also  in  Hughes  v.  Humphreys.  The  same  assumption  was,  there 
in  the  present  argument. 


▼. 
Humphreys. 
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measure;  that  the  hobbett  of  wheat  contains  four  Webh  1854. 
pecks;  that  each  Welsh  peck  contains  42  lbs.  weight,  ii^^iJ^i 
and  therefore  the  hobbett  contains  168  lbs.  weight;  that 
an  ordinary  sack  should  contain  six  Webk  pecks,  that  is 
252  lbs.  weight,  or  a  hobbett  and  a  hal£  That,  if  upon 
weighing  the  sack  it  is  found  to  contain  less  than  the 
252  lbs.  weight,  wheat  is  added,  to  make  up  that  weight; 
and,  if  the  sack  contains  more  than  the  252  lbs.  weight, 
wheat  to  the  amount  of  the  excess  in  weight  is  taken 
out  In  the  present  case,  the  sale  was  made,  by  sample, 
at  Rhyl  in  Flintshire^  at  so  much  per  hobbett ;  and  the 
wheat  was  delivered  in  sacks  of  the  ordinary  kind. 
Upon  this  evidence,  the  learned  Judge  directed  a  ver- 
dict for  the  defendant  on  the  third  issue :  and  a  verdict 
was  found  for  the  plaintiff  on  the  other  issues;  leave 
being  reserved  to  move  to  enter  a  verdict  for  the  plaintiff 
on  the  third  issue. 

In  last  Easter  Term,  E.  Beavan  obtained  a  rule  Nisi 
for  entering  a  verdict  for  the  plaintiff  on  the  third  issue, 
or  for  a  new  trial. 

Welsby  and  C.  Milward  now  shewed  cause.  The  sale 
was  a  violation  of  stat.  5  &  6  ^  4.  c.  63.  Sect.  6,  after 
abolishing  "  the  measure  called  the  Winchester  bushel," 
"and  all  local  or  customary  measures,"  enacts  that 
"  every  person  who  shall  sell,  by  any  denomination  of 
measure  other  than  one  of  the  imperial  measures,  or 
some  multiple  or  some  aliquot  part,  such  as  half^  the 
quarter,  the  eighth,  the  sixteenth,  or  the  thirty  second 
parts  thereof,  shall,  on  conviction,  be  liable  to  a  penalty 
not  exceeding  the  sum  of  forty  shillings  for  every  such 
sale :  provided  always,  that  nothing  herein  contained 
shall  prevent  the  sale  of  any  articles  in  any  vessel,  where 
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such  vessel  is  not  represented  as  containing  any 
of  imperial  measure,  or  of  any  fixed,  local,  or  en 
measure  heretofore  in  use."  It  will  be  conteo 
support  of  the  rule,  that  a  hobbett  appears,  u] 
evidence,  to  be  a  measure  of  weight  and  not  of  c 
It  is  important,  however,  to  trace  the  history  of  I 
Stat.  22  C  2.  c.  8.  s.  2.  imposes  a  penalty  for 
any  sort  of  com  usually  sold  by  the  bushel  by  an 
bushel  or  measure  than  the  Winchester  measure,  c 
ing  eight  gallons  to  the  bushel.  In  Rex  v.  A/< 
and  Rex  v.  Arnold  {b)  it  was  held  that  this  law  a 
subsequent  statute,  22  &  23  C.  2.  c.  12.  s.  2., 
to  the  pecuniary  penalty  enforced  by  the  former  a 
forfeiture  of  the  com  sold,  were  still  in  force,  and 
viction  for  the  penalty  and  forfeiture  good,  thougl 
suggested  in  the  former  case  that  later  statutes  ht 
dentally  sanctioned  the  use  of  other  measures.  In 
V.  Thomas  (c)  it  was  held  that  an  action  could 
maintained  upon  a  contract  to  sell  by  the  h 
[Lord  Campbell  C.  J.  It  there  appeared,  on  tl 
dence,  that  a  hobbett  consisted  of  four  pecks  of 
one  quarts  each :  here  the  evidence  is  that  the  w< 
signates  a  certain  weight  estimated  in  pounds.] 
contract  is  completed  in  the  market :  the  eviden 
tainly  went  so  far  as  to  shew  that  it  was  usually 
stood  that  the  measure  would  answer  to  a  certain 
[Lord  Campbell  C.  J.  It  might  perhaps  be  a  mec 
capacity,  if  the  evidence  shewed  no  more  than  \ 
teral  warranty  that  it  should  weigh  so  much.' 
evidence  fell  short  even  of  that.  In  Owens  v.  L>e\ 
also  a  sale  by  hobbett  was  held  to  be  illegal.   [Lord 


(a)  4  r.  R,  760. 
(e)  M'CUl  $-r.  119. 


(6)  5  T.  /f.  363. 
(</)  1  C.  A/.  A-  R.l\ 
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bell  C.  J.  It  was  there  assumed  that  the  hobbett  was  a  1354. 
measure  of  capacity.]  The  policy  of  the  Legislature  Huohks  " 
has  been  to  discourage  the  use  of  local  measures.  Soon  humphrkvs. 
after  the  decision  of  T\/son  v.  Thomas  (a)  stat.  5  G.  4. 
c.  74.  came  in  force  (i).  That  statute,  by  sect.  23, 
repealed  (among  many  others)  the  two  Acts  of  C.  2. 
already  mentioned,  so  far  as  related  to  establishing 
standard  weights  and  measures;  and  enacted,  by  sect.  15, 
that  ^^all  contracts,  bargains,  sales  and  dealings"  for 
any  work,  &c.,  or  ^^  for  any  goods,  wares,  merchandize 
or  other  thing  to  be  sold,  delivered,  done  or  agreed  for 
by  weight  or  measure,  where  no  special  agreement  shall 
be  made  to  the  contrary,  shall  be  deemed,  taken  and 
construed  to  be  made  and  had  according  to  the  standard 
weights  and  measures  ascertained  by  this  Act ;  and  in 
all  cases  where  any  special  agreement  shall  be  made, 
with  reference  to  any  weight  or  measure  established  by 
local  custom,  the  ratio  or  proportion  which  every  such 
local  weight  or  measure  shall  bear  to  any  of  the  said 
standard  weights  or  measures  shall  be  expressed,  de- 
clared and  specified  in  such  agreement,  or  otherwise 
such  agreement  shall  be  null  and  void."  Under  that 
Act  Lord  Tenterden  thought  that  a  sale  even  by  the 
Winchester  bushel,  not  specifying  its  proportion  to  the 
standard  weights,  was  bad ;  Watts  v.  Friend  (c).  [Lord 
Campbell  C.  J.  But  the  sale  here,  however  worded, 
was  at  so  much  per  pound  avoirdupois.]  The  same 
argument  might  be  applied  to  sales  by  the  Winchester 
bushel,  which  was  always  understood  to  contain  70  lbs. 

(a)  AtCM.^  r,  119. 

(b)  Sects.  15  and  23  were,  by  stat.  5  G,  4.  e.  74.,  to  come  in  force  on 
1st  Map  1 825  ;  but  tfae  time  was  postponed  to  Ist  January  1826,  bj  stat. 
6  G.  4.  c.  12.  «.  1. 

(e)  10  B.  4-  C.  446. 
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[Cromptan  J.     You  could  not  have  insisted  on 
weight  of  corn.     Lord  Campbell  C.  J.      Where 
HuMPH&EYs.    ^^  bargain  was  for  so  many  times  168  lbs.,  whi 
insisted  upon.      Does  stat.  5  &  6  ^  4.  c.  64. 
more  than  prescribe  that,  where  you  do  sell  by  n 
it  must  be  by  the  imperial  measure  ?]     In  Rex 
nold  {a)  the  conviction,  which  was  sustained^  stal 
the  party  ^Mid  unlawfully  buy  of  and  froDn"  < 
certain   quantity  of  wheat  containing    divers, 
fifteen   bushels,   in   a  difierent   manner   than   1 
bushel  or  measure  agreeable  to  the  standard" 
monly  called  the  Winchester  measure."     It  was 
leged  that  the  sale  was  by  capacity :    the  coi 
would  have  been  proved  by  a  sale  by  weight  (by, 
21  of  Stat  5  &  6  fT.  4.  c.  63.  avoids  all  contract 
by  '^  any  weight  or  measure  other  than  those  aut 
by  this  Act,  or  some  aUquot  part  thereof^"  and  i 
a  penalty  for  the  use  of  such  weight  or  measure. 

Joseph  Brawn  and  Coxonj  contriL,  were  not 
upon. 

Lord  Campbell  C.  J.  I  am  clearly  of  opinio 
this  objection  cannot  be  supported.  It  is  no  gro 
the  objection  that  a  particular  measure  is  named; 
statutes  referred  to,  on  which  the  decisions  have 
place,  were  to  the  efiect  only  that  when  the  k 
by  measure  this  should  be  by  measure  of  a  pa 

(a)  5  r.  R.  353. 

(6)  C.  Milward  also  mentioned  that  the  conviction  in  Aex 
(4  r.  /?.  750)  is  to  be  found  in  6  JTentw.  PL  23.  It  states  that 
bought  "  forty  bushels  of  wheat  unground  by  another  and  differs 
and  measure  than"  the  Winchegter  measure. 
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sort     There  is  nothing  to  indicate  that,  when  the  sale        1864. 
was  by  weight,  the  designation  of  a  given  weight  by  a      Hugheb 
local  measure  was  illegal.     If,  however,  this  was  really    Humphreys. 
a  sale  by  measure  of  capacity  it  would  be  contrary  to 
the  Act.     And  the  question  therefore  comes  to  be.  Was 
it  a  sale  by  measure  or  a  sale  by  weight  in  pounds  ? 
Now,   according  to   the   evidence,  when  you  buy  by 
hobbett    you    buy,    not    dimensions,   but    avoirdupois 
pounds;  and  the  contract  is  not   fulfilled  unless  that 
weight  is  made  up :  it  is  therefore  a  sale  of  so  many 
times  168  lbs.,  which  is  a  sale  by  weight,  and  no  in- 
fringement of  Stat.  5  &  6  fF.  A.  c.  63.,  or  of  any  other 
Act 

Coleridge  J.  concurred. 

Erle  J.   It  is  clearly  a  sale  by  the  pound,  the  hobbett 
being  a  given  multiple  of  a  pound. 

Crompton  J.  concurred. 

Rule  absolute  (a). 

(a)  Sec  Jones  Y.  Giles,  10  Exch,  119. 
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The   Queen  against  The    Inhabitant) 
Eabdisland. 


''PHIS   was    an    iadictment     preferred    agai 
inhabitants  of  the  parish  of  JSarcUsland  in  1 

The 
le  pi 

removed  the  indictment  into  this  Court  by  a 
and  the  case  was  tried  on  the  Nisi  prius  side,  at 
Herefordshire   assizes,   before    Wightman    J. ; 

The  leame 


Justices 
having,  under 
Stat.  5  &  6 

t.  95.,  ordered  skire^  under  stat.  5  &  6  W.^.c.  50.  «•  95. 
preferred  at      found  at  the  Herefordshire  assizes  :  and  the  pi 

the  assizes 
against  the 
inhabitants  of 
a  parish,  for 
non-repair  of 
a  highway, 

the  prosecutor   verdict  was  found  for  the  Crown. 

removed  the 

case  by  cer.      indorsed  upon  the  Nisi  prins  record  an  order :  ^* 

tiorari  into 
this  Court ; 
and  it  was  tried 
on  the  Nisi 
prius  side  at 
the  assises ; 
and  a  verdict 
was  uS^exk  for 
the  Crown. 
Held  that 
the  prosecutor    the  said  COStS. 
was  entitled  to 
costs,  though 

the  section  "  WhateUy  moved  for  a  rule  to  shew  cause 

^ovafby  a°  order  of  the  Judge  and  the  side  bar  rule  shoul 

n^Xa  «et  aside. 

dirtfun  ^th^  ^^^^'  ^^  Judge  had  no  power  to  make   thi 

costs  to  be^  Sect.  95,  under  which  it  is  supposed  to  be  mad^ 

paid  out  of  *■  * 

**  the  rate  made 

and  levied"  in  the  parish  according  to  the  statute,  was  not  for  that  reason  b«cL 

The  order  did  not  name  the  amount  of  costs.    Held,  on  motion  to  set  the  < 
that  it  was  nevertheless  good. 

A  side  bar  rule  was  obtained  for  the  coroner  and  attorney  of  this  Court  to  tax  1 
Held  proper,  by  Lord  Campbell  C.  J.  and  Erie  J. ,  dissentiente  Crompion  J. 


costs  of  this  prosecution  be  paid  out  of  the  ra 
and  levied  in  the  parish  of  Eardisland  in  pursi 
the  statute  5th  and  6th  William  4th,  chapter  t 
last  Term  a  side  bar  rule  was  made,  that  it  sb 
referred  to  the  coroner  and  attorney  of  this  Coui 
In  this  Term  (a), 


^a)   May  27tb. 
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rizes  defendants  only  to  remove  by  certiorari :  here  the        1854. 
removal   was   by  the   prosecutor.     [^Coleridge  J.     The    The  Queen 
clause   authorizing   a  defendant  to  remove   may  have    inhabitants  of 
been  considered  necessary  in  consequence  of  the  cer- 
tiorari having  been  taken  away  (a):   but  the   Crown 
would  not  be  within  the  prohibition.]     The  prosecutor 
therefore  removes  at  common  law,  aud  cannot  have  the 
statutable   costs.      [Coleridge  J.  referred   to  Regina   v. 
Pembridge  (i).]      That   was   a  case    where   the   Judge 
certified  that  the  defence  was  frivolous,  under  sect.  98. 

Secondly,  the  order  of  the  Judge  is  bad,  for  not 
naming  the  amount  of  the  costs ;  Regina  v.  Clark  (c), 
Regina  v.  Watford  (d). 

Thirdly,  the  order  directs  the  costs  to  be  paid  out  of 
''  the  rate  made  and  levied  in  the  parish  :'*  there  may 
have  been  no  such  rate :  the  order  should  be  for  payment 
out  of  a  rate  to  be  made;  that  must  have  been  the 
meaning  of  this  section. 

Coleridge  J.  That  faulty  if  it  be  one,  will  do  you  no 
harm.  There  is  nothing  in  your  first  and  third  points : 
on  the  second  you  may  take  a  rule  Nisi. 

Erle  and  Cbompton  Js.  concurred. 

(No  fourth  Judge  was  present) 

Rule  Nisi  accordingly. 

Keating  and  J.  Gray  now  shewed  cause.  Regina  v. 
Clark  (e)  is  inapplicable.      There  the   indictment  was 

(a)  Sect.  107.     See  Regina  y.  Sandon,  ante,  p.  547. 

(b)  3  Q.  B,  901.  (c)  5  Q.  B.  887. 

(«)  AD.^L.  593. 
VOL.    UL  3    Q  £.    &   B. 
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1854.  preferred  at  the  Assizes  in  the  first  instance,  ai 
The  Queen  ^J  ^®  Judge  sitting  on  the  criminal  side.  The 
Inhabiuiits  of  ^^^^  ^^  ^"  ^^"^^  >  ^^^  ^^*^  ^®>  when  acting  as  i 
Eardiblamd.  q{  Qygj.  jijjd  terminer,  does  not  do  cannot  be  doni 

In  that  case,  too,  the  commission  of  the  Jud( 
expired,  and  the  Court  had  ceased  to  exist  for 
two  years  before  the  application.  The  order 
Judge  here  is  no  more  uncertain  than  an  award 
directs  the  costs  to  be  paid  by  one  of  the  parti 
leaves  it  to  the  officer  of  the  Court  to  tax  the  ai 
[Lord  Campbell  C.  J.  The  officer  of  the  Cc 
Quarter  Sessions  taxes,  where  they  order  costs,  i 
tan  J.  In  2  NoL  P.  L.  574  (4th  ed.)  it  is  said :  «  wh 
court  of  quarter  sessions  gives  costs  to  the  party  s 
ing  against  a  rate,  it  should  ascertain  the  precise  ai 
for  if  their  order  directs,  that  *  the  costs  of  the 
shall  be  taxed  by  the  clerk  of  the  peace,'  it  is  hsu 
that  particular.*^  That  Court  is  in  the  same  posi 
the  Judge  of  oyer  and  terminer.  But  when  the 
tried  at  Nisi  prius,  having  been  removed  into  this 
the  ordinary  rules  of  Nisi  prius  cases  are  appi 
The  Judge  at  Nisi  priils  has  no  taxing  office 
Regina  v.  Watford  (a)  the  order  was  held  bad  \ 
specifying  the  fund  from  which  the  payment  was 
made.  The  function  of  the  Judge  who  tries  tl 
is,  to  see  that  the  case  falls  within  sect.  95,  whetl 
road  is  really  a  highway,  whether  the  prosecuti< 
been  ordered  by  justices,  and  the  like.  He  is  t 
order  that  costs  be  paid  by  the  defendant.  [Lord 
bell  C.  J.  That  may  perhaps  be  all  that  the 
words  of  the  section  require :  but  the  authoritie 


(a)  4  D.  Sr  L.  593. 
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that,  in  at  least  some  cases,  the  Judge  has  to  do  more.]        1854. 
Not  where  the  trial  is  at  Nisi  prids-     [Lord  Campbell    The  Queen 
C  J.     Regina  v.  Clark  (a)  was  certainly  not  a  case  at    inhabitanuof 
Nisi  prius ;  but  Regina  v.  Watford  (b)  was.     But  the 
Master  of  the  Crown  office,  Mr.  Robinson,  informs  us 
that  the  practice  has  been  in  conformity  with  what  has 
been  done  here.] 

IfhateUy  and  Skinner,  contra.  Sect.  95  confers  a 
very  special  power  on  the  Judge.  It  is  admitted,  on  the 
other  side,  that  the  amount  must  be  ascertained  both  by 
the  Court  of  Quarter  Sessions  and  by  the  Judge  of  oyer 
and  terminer.  [Erie  J.  The  95th  section  contemplates 
thrpe  tribunals :  first,  the  Judge  of  oyer  and  terminer 
(improperly  called  Judge  of  Assize) ;  secondly,  the 
Quarter  Sessions;  thirdly,  by  the  proviso,  this  Court, 
upon  a  removal  fi:om  Quarter  Sessions  by  the  defendants. 
Crompton  J.  The  effect  of  the  proviso  rather  seems  to 
me  to  be  to  put  the  Judge  at  Nisi  prius,  in  this  respect, 
on  a  footing  with  the  Judge  of  oyer  and  terminer :  I  do 
not  think  it  has  any  thing  to  do  with  this  Court,  so  far 
as  the  costs  are  concerned.]  Each  of  the  three  tribunals 
has  the  same  means  of  taxing  the  amount.  It  is  said 
that  the  Judge  has  no  taxing  officer :  why  should  he  not 
employ  the  clerk  of  assize  to  tax  ?  Regina  v.  Clark  (a) 
is  in  point.  [Lord  Campbell  C.  J.  That  case  shews  only 
that  a  mandamus  would  not  issue  to  command  the  pay- 
ment of  a  sum  not  ascertained.]  Patteson  J.  there  says  : 
''  when  the  legislature  says  that  the  Judge  shall  direct 
the  costs  to  be  paid,  the  meaning  must  be  that  he  should 
ascertain  the  amount,  either  by  himself,  or  his  officer, 

(a)  5  Q.  B,  887.  (6)  4  Z>.  §•  L.  593. 
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or  some  one  whose  advice   he  may  take.**     Jl 

The  QuEEiT   ff^otford  {a)  is  also  an  authority  in   favour  of  t 

Inhabiumu  of  ^^^"8^  ^^^  *  ^^H  Strong  one ;  for  the  objectioi 

EARD18LAND.  t^erc  Diost  Weighed  with  the  Judge  was  not  tl 

insisted  upon.     The  order  for  costs,  when  mad< 

order  of  the  Judge,  not  of  this  Court.      The  qu< 

whether  the  order,  as  it  stands,  is  good  or  bad :  i 

bad  for  its  generality,  and  cannot  be  aided  bj  a 

this  Court  in  banc. 


Lord  Campbell  C.  J.  I  am  of  opinion  tl 
rule  should  be  discharged.  It  seeks  to  disturb 
tice  which,  as  our  officer  certifies  to  us,  is  th< 
practice,  and  which  is  certainly  a  most  conveniei 
It  is  clear  that  justice  may  be  done  in  this  way 
than  in  the  way  suggested  by  the  party  impugc 
Still  we  must  alter  the  practice,  if  we  are  bound 
so  by  the  words  of  the  statute.  But  I  think  ^ 
not  so  bound.  The  order  of  the  Judge  folloi 
statute  ipsissimis  verbis,  and  is  unimpeachable,  w 
what  has  been  done  by  the  side  bar  rule  be  ri 
wrong.  But  I  think  that  the  side  bar  rule  is  rigl 
that  the  costs  ought  to  be  taxed  by  the  officei 
should  include  the  costs  which  have  been  incurre 
sequently  to  the  assizes.  The  record  is  brought  h 
certiorari,  and  has  become  a  record  of  the  Co 
Queen's  Bench.  We  are  to  give  our  judgment  u] 
and  are  invested  with  power  to  estimate  the  amc 
costs.  My  brother  Erie  has  shewn  that  the  95th  s 
contemplates  three  tribunals,  the  sessions,  the  C( 
oyer  and  terminer,  and  the  Judge  who  at  Nisi 
tries  the  cases  on  the  record  of  this  Court.     This 

(a)  4  /).  §•  L.  593. 
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third  case :  and,  upon  a  fair  interpretation  of  the  Act,        1854. 

the  Judge  at  Nisi  prius  is  to  make  an  order  which  is  to    xhe  Queen 

be  carried  into  efiect   by  our  officer  ascertaining  the    inhabitant«  of 

amount  of  costs  down  to  the  time  at  which  the  last   Eardibland. 

costs  are  incurred.     I  cannot  find  that  in  so  deciding  I 

am  acting  against  the  authority  of  any  case.     I  approve 

of  the  decision  in  Regina  v.  Clark  (a) :  no  mandamus 

can  go  commanding  the  payment  of  an  indefinite  sum. 

Regina  v.  Watford  (5)  was  decided  on  the  ground  that 

the  order  was  bad  for  not  ascertaining  the  fund  fi*om 

which  the  payment  was  to  be  made ;  and  on  that  ground 

alone. 

Erle  J.  I  also  am  of  opinion  that  the  rule  should 
be  discharged.  The  95th  section  in  the  first  place  pro- 
vides two  tribunals.  One  of  these  is  called  '^  the  next 
assizes ;"  and  afterwards  the  words  are  "  the  Judge  of 
assize  before  whom  the  said  indictment  is  tried:"  but 
the  Judge  who  tries  an  indictment  sits,  not  under  a 
commission  of  assize,  but  under  a  commission  of  oyer 
and  terminer ;  so  the  Court  of  oyer  and  terminer  must 
be  the  tribunal  meant  The  other  is  the  Court  of 
Quarter  Sessions.  In  these  two  cases,  it  has  been  held 
that  the  order  for  payment  of  costs  must  specify  the 
amount.  This  is  a  third  tribunal,  contemplated  in  the 
proviso  at  the  end  of  the  section ;  and  the  Judge  has 
here  not  specified  the  amount  So  that  the  question  is, 
whether  there  be  a  distinction  in  this  respect  between 
the  two  tribunals  first  named  and  that  contemplated 
under  the  proviso  authorizing  a  removal  to  this  Court. 
Now  there  is  good  reason  why  the  Commissioner  of 

(a)  6  Q.  B.  887.  (6)  4  2).  §•  X.  593. 
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1854.  oyer  and  terminer  who  tries  the  case,  or  the 
The  QuKKN  Sessions,  should  fix  the  amoanL  In  each  of  tl 
inhabUants  of  ^*^®  ^®  tribunal  which  tries  has  fiill  power  f 
Eabdisland.  dispose  of  the  case.  On  judgment  being  thi 
nounced,  the  record  has  finished  its  oflice  i 
prosecution  is  at  an  end.  With  reason,  therefoi 
tribunals  are  entrusted  with  the  duty  of  ascertaii 
amount,  and  cannot  hand  this  duty  over  to  an 
officer.  It  is  not  supposed  that  the  Judge  or 
Sessions  ascertain  the  amount  themselves :  the; 
the  act  of  their  officer;  but  this  makes  it  r 
that  the  adoption  should  take  place  before  their 
at  an  end.  But  is  this  reasoning  applicable  tc 
removed  by  certiorari?  Suppose  the  case  wer 
at  bar ;  there  is  there  no  Judge  of  assize  ;  yet  tl 
could  be  given  and  estimated ;  for  I  presume  it  ^ 
be  contended  that  a  party,  by  removing  to  this 
loses  his  right  to  costs.  Now,  when  a  trial  is 
our  officer  is  ordered  to  tax  the  costs.  Then  a 
the  course  of  practice  in  the  case  of  trials  at  Nis 
the  Court  orders  its  officer  to  tax ;  the  practice 
respect  does  not  differ,  whether  the  trial  be  at  Nis 
or  at  bar.  But  it  is  said  that  the  Judge  at  Nisi  ] 
in  the  same  position  as  what  is  called  *^  the  Ji 
assize,"  meaning  the  Judge  of  oyer  and  terminer. 
I  think,  is  wrong.  The  Judge  at  Nisi  prius  tr 
this  Court ;  and  the  analogy  of  a  trial  at  bar  appl 
is  clear  that  he  cannot  ascertain  the  costs ;  for  the 
must  be  returned  to  the  Crown  office,  so  that  ; 
costs  do  not  fall  under  the  notice  of  the  Judge  i 
prius.  If,  in  any  case,  he  can  ascertain  them  a 
I  see  nothing  to  shew  that  he  must:  and  I  thi 
ordinary  practice  may  prevail,  and  that   he    mav 
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sub  silentio  the  act  of  the  officer.     The  trial  at  Nisi        1854. 

prills  takes  place  subject  to  the  contingency  of  a  new  xhe  Quebw 

trial  being  ordered  by  this  Court,  in  which  case  the  inhnbitints  of 

order  of  the  Judge  would  fall  to  the  ground.     It  seems  Eabdibland. 
to  me  that  the  prosecutor  has  here  followed  the  right 
course. 

Crompton  J.  I  agree  that  there  is  no  reason  for 
setting  aside  the  Judge's  order,  which  may  be  the 
foundation  for  a  subsequent  order.  But  I  think  that, 
under  this  proceeding,  the  prosecutor  cannot  get  his 
costs,  and  that  some  further  step  is  wanted.  But,  as  at 
present  advised,  I  do  not  think  this  the  proper  mode  for 
obtaining  these  costs.  I  think  this  Court  has  nothing  to 
do  with  the  matter.  Upon  the  decisions,  it  seems  clear 
that  the  Judge  who  tries  is  to  settle  the  amount.  The 
effect  of  the  side  bar  rule  is  to  delegate  the  authority  of 
this  Court  to  its  officer ;  and,  after  he  has  taxed,  if  the 
amount  is  not  paid,  an  attachment  may  go  :  so  that  the 
Judge  who  orders  the  payment  really  does  nothing  as 
to  the  amount  Now,  according  to  the  very  words  of 
Mr.  Justice  Patteson^  which  have  been  cited,  "when  the 
Legislature  says  that  the  Judge  shall  order  the  costs  to 
be  paid,  the  meaning  must  be  that  he  shall  ascertain 
the  amount  either  by  himself,  or  his  officer,  or  some  one 
whose  advice  he  may  take**  {a).  But  by  the  proposed 
proceeding  we  shall  take  this  away  from  the  Judge.  It 
seems  to  me  that  the  party  who  tries  is  the  party  ulti- 
mately to  say  what  is  to  be  paid.  It  is  admitted  that 
this  is  so  when  the  trial  is  at  Quarter  Sessions  or  before 
a  Judge  of  oyer  and  terminer.  Suppose  the  Judge  at 
Nisi  prills  is  not  a  member  of  this  Court :  if  we  direct 

(«)  5  Q.  B.  894. 
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1854.        ^^  oflBcer  to  ascertaiD  the  amount,  we  withd 
The  QuKBN    4"®^^^^*^  ^^  amount  entirely  from  the  Judge.     I 

V.  contended  that  the  Judge  at  Nisi  priha  cannot 

Inhabitants  of  j  t_ 

Earoisland.j  amount:  and  suppose  he  chooses  to  do  ao,  by 
assistance,  and  giving  the  sanction  of  his  name 
ascertained  amount :  can  we  say  that  he  is 
The  Judge  may  not  agree  to  the  amount  wh 
officer  fixes:  but  we  are  taking  finom  him  the  pc 
exercising  his  judgment  on  the  amount,  which  r 
clear  to  me  that  he  ought  to  have.  I  think,  th< 
that  we  have  nothing  to  do  with  the  matter,  and  tl 
side  bar  rule  is  wrong.  A  difficulty  is  suggeste 
costs  may  be  incurred  in  respect  of  what  takes  plac 
the  assizes.  I  do  not  see  the  difficulty  :  the  Judg 
not  ascertain  the  amount  while  he  is  sitting  at  Nisi 
but  may  do  so  after  all  the  proceedings  are  brou 
an  end.  It  is  said  that  the  95th  section  conten 
three  tribunals.  I  think  that  makes  no  diffe 
The  proviso  at  the  end  of  the  section  enables  a  d< 
ant  to  remove  from  the  Quarter  Sessions :  a  little 
ago  there  was  a  doubt  whether  he  could  remove 
the  Assizes ;  but  the  doubt  did  not  prevail  (a), 
think  the  effect  of  the  proviso  is  only  to  put  the  . 
at  Nisi  prius  into  the  position  of  the  Judge  of  oy< 
terminer.  To  grant  this  side  bar  rule  is  as  mud 
say  that  this  Court  could  order  the  payment  of  the 
But  we  cannot  say  whether  the  requisites  of  the  f 
were  complied  with,  as,  for  instance,  whethc 
liability  was  in  dispute.  It  seems  to  me,  therefor 
this  course,  though  a  convenient  one,  is  not  the 
one.  If  the  question  were  new,  I  should  be  more 
to  put  a  liberal  interpretation  on  the  section. 

(^a)   Regina  v.  SandoM,  ante,  p.  547. 
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Lord  Campbell  C.  J.  added :  I  wish  to  say  (not  by        i854. 

way  of  reply  to  my  brother  Cramptan,  but  by  way  of  The  Qokbn 

explanation)  that  I  think  the  Judge  after  granting  the  j„|,^jj;^„^g  ^f 

order  at  Nisi  priiis  is  functus  officio;  and  I  think  that  Eardisland. 
he  is  to  grant  the  order  in  this  form ;  and  then  the  only 
mode  of  carrying  it  out  is  by  a  side  bar  rule. 

Crompton  J.  The  Judge  who  tried  the  case  will 
then  have  no  opportunity  of  dissenting  from  the  taxation 
of  the  officer  of  this  Court. 


(No  fourth  Judge  was  present.) 


Rule  discharged. 


ViDi  agaimt  Smith  and  another. 


Thur§day^ 
June  15tb. 


f^ROVEy  m  this  Term,  obtained  a  rule  calhng  on  the  Pendin|ran 

\jr    ,,,.,.  .  ,  .      action  for  in- 

defendants  in  this  cause  to  shew  cause  why,  "  within  fringement  of 

four  days  after  service  of  the  rule  absolute  to  be  made  »„  invention, 
herein,  they  should  not  deliver  to  the  plaintiff's  attorney  £|*ned,  under 
an  account  in  writing,  verified  by  affidavit,  of  all  the  ^^®  Amend- 
ment Act, 
1852,  anile 
Nisi  that  defendant  should  render  on  oath  an  account  of  the  sale  of  the  articles  (alleged  to 
be  pirated)  sold  before  the  action,  and  of  the  profit  made  therefrom :  and  keep  an  account 
of  the  articles  to  be  sold  and  of  the  profits  therefrom :  and  that  plaintiff  might  inspect  the 
defendant's  books.    The  rule  was  drawn  up  on  an  affidavit  that  plaintiff  had  the  patent,  and 
that  defendant  had  infringed  it,  after  notice.     C^use  being  shewn. 

Held  :  that  no  retrospective  account  of  profits  made  by  sales  before  the  action  ought  to 
be  ordered  before  final  judgment.  And  that  the  inspection  mentioned  in  sect.  42  of 
The  Patent  Law  Amendment  Act,  )  852,  was  an  inspection  of  the  articles,  and  not  of  the 
books.     And  so  much  of  the  rule  was  discharged. 

But,  bold  that  the  Court  had  jurisdiction  to  order  an  account  to  be  kept  in  future,  though 
no  injunction  was  asked  for,  it  appearing  that  there  was  a  primh  facie  case  of  infringement : 
and  the  Court  ordered  that  the  rule  should  be  absolute  for  such  an  account,  on  condition 
that  plaintiff  elected  not  to  claim  damages  at  the  trial,  and  undertook,  if  he  failed  in  the 
action,  to  pay  defendant  the  cz[)cncc  of  keeping  the  account  so  ordered. 
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comprises  orders  for  an  account,  to  be  kept  in  future,  1854. 
by  the  defendant:  such  accounts  are  ordered  by  the  ^^^ 
consent  of  the  defendant,  and  indeed  on  his  application,  smru. 
as  a  condition  for  dissolving  an  interim  injunction.  The 
other  class  of  accounts  comprises  those  ordered  to  be  taken 
before  the  Master :  such  accounts  are  ordered  only  on 
the  final  decree,  when  the  injunction  is  made  perpetual ; 
and  the  account  thus  ordered  to  be  taken  embraces  the 
account  of  all  by-gone  profits.  This  latter  account  has, 
it  is  believed,  in  practice  never  yet  been  completely  taken, 
inasmuch  as  the  parties  always  find  it  impracticable  on 
both  sides,  and  come  to  a  compromise :  but,  when  ordered, 
it  is  to  be  taken  before  the  Master,  and  is  not,  like  the 
account  asked  for  in  this  rule,  an  account  to  be  rendered 
by  the  defendant.  That,  if  sought  at  all  in  equity,  would 
be  sought  by  a  bill  of  discovery,  not  by  an  order  for  an 
account  Then  the  final  account,  if  worked  out,  is  the 
account  on  which  the  defendant  is  to  be  ordered  to  pay 
the  profits,  which  he  has  made  by  infi-inging  the  patent, 
to  the  plaintifi^,  who  has  established  his  right  to  them. 
It  is  premature  to  call  upon  the  defendant  to  enter  into 
an  expensive  and  troublesome  inquiry  before  it  is  ascer- 
tained that  the  plaintiff  has  any  right  to  such  profits. 
And,  if  it  were  right  to  order  it,  the  account  should  be, 
not  of  the  profit  made  by  selling  the  barometers,  but  of 
the  profit  made  by  infringing  the  patent  right;  which  is 
not  the  same  thing.  Neither  is  it  right  that  the  plaintiff 
should  at  once  seek  to  recover  damages  for  the  injury  he 
has  sustained,  and  also  seek  that  the  defendant  should 
be  declared  a  trustee  for  him  of  the  profits  made  by  that 
infringement.  Then,  as  to  the  branch  of  the  rule  which 
prays  for  an  interim  account.  The  whole  jurisdiction 
in  cfiuity   depends   on   the    injunction ;    and    here   an 
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injunctioD  is  not  prayed  for.     [JErfe  J.     If  it  v 
sary,  the  rule  might  be  to  order*  an  injuDCt 
the  defendant  consented  to  render  an  accoi 
would  be  perfectly  analogous  to  the  practice 
In  that  case  the  defendant  might  shew  that  il 
proper  case  for  an  injunction.     If  there  is  not  < 
the  part  of  the  defendant,  as  a  condition  for 
an  injunction,  neither  this  (yourt,  nor  a  Court 
could  order  an  account  of  what  took  place  aftei 
mencement  of  the  action.     [^Cromptan  J. 
account  of  the  profits  accrued  after  action  I 
been  obtained  in  ^uity;  and,  though   the  i 
diction  given  to  the  Courts  of  law  is  to  do  in 
the  same  as  was  done  in  equity,    the    form 
moulded   to  suit   the  different  machinery  of 
Courts.]     The  authorities  in  equity  are  all  co 
Hindmarch  on  Patents^  p.  305  to  343.     They 
the  whole  right   to  an  account  is   dependen 
having  an  injunction  ;  or,  at  least,  a  substantia 
an  injunction.     As  to  the  branch  of  the  rule 
an  inspection  of  the  books,  that  is  a   mistal 
inspection  mentioned  in  The  Patent  Amendr 
1852,  is  an  inspection  of  the  article  alleged 
infringement,  a  view  of  machinery,  not  a  du 
evidence. 


Grove,  contr^  The  by-gone  account  should 
dered,  as  it  will  be  evidence  from  which  the 
estimate  the  damages.  [Lord  Campbell  C.  J. 
operate  with  great  injustice  if  such  an  account 
before  the  jury :  and,  if  we  have  power  to  on 
should  not  do  so  for  such  a  purpose.]  Then  lb 
is  not  available  at  all  for  damages.      \^Crotnpion 
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equity  ever  order  an  account  as  ancillary  to  assessing  the  1854. 
damages  at  law?  Is  it  not  always  as  a  means  of  assessing  ^j^j 
the  profits  of  which  the  defendant  is  to  be  declared  a 
trustee  ?  Lord  Campbell  C.  J.  I  see  nothing  in  the 
Act  to  affect  the  mode  of  procedure  at  all  where  the 
plaintiff  claims  damages  only;  when  he  waives  them 
and  claims  profits  in  equity,  the  Act  applies.] 

Cur.  adv.  vult. 

Lord  Caupbell  C.  J.  now  delivered  judgment. 

This  was  a  rule  which  was  obtained  soon  af^er  the 
commencement  of  the  action,  calling  on  the  defendants 
to  shew  cause  why  they  should  not,  within  four  days  after 
service  of  the  rule  absolute  to  be  made  hereon,  deliver 
to  the  plaintiff's  attorney  an  account  in  writing,  verified 
by  affidavit,  of  all  the  metallic  barometers,  called  or 
known  as  Bourdon\  or  Bourdon  and  Bichards*Sy  Metallic 
Barometers,  sold  by  the  defendants  since  the  1st  day  of 
October  1851,  and  of  the  profits  made  therefrom:  and 
why  the  defendants  should  not  keep  an  account  of  all  such 
barometers  sold  by  them,  and  of  the  profits  made  there- 
from, until  such  further  order  as  this  Court  may  make 
in  the  premises :  and  why  the  plaintiff,  his  attorney  and 
agent,  should  not  be  at  liberty  to  inspect  the  defendants' 
books,  containing  any  entry  relating  to  any  such  sale. 
The  rule  was  drawn  up  on  reading  an  affidavit  swearing 
that,  on  27th  April  1844,  a  patent  for  a  new  mode  of 
constructing  barometers  was  granted  to  the  inventor, 
who  on  6th  November  1849  assigned  it  to  the  plaintiff: 
that  defendants  have  sold  barometers,  identical  in  prin- 
ciple with  those  manufactured  by  plaintiff  under  the 
patent :  that,  although  the  defendants  have  been  warned 
against  selling  such  pirated  barometers,  they  sold  one 
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18^4.        ^Q  ^®  ^8^  o{  May  last  at  their  shop  in  ILomlan 
^^^         is  believed  by  the  deponent  that   they  have  ai 
Smith         many ;  and  that  they  continue  to  exhibit  one 
barometers  in  their  shop  window.      The  only 
in  answer  merely  says  that  the  deponent  is  i 
and  believes  that  the  question,  whether  the  def 
barometer  is  a  piracy  of  plaintiff's,  was  tried  in 
of  law  in  PariSy  and  decided  against  the  plmn 
that  this  decision  was  affirmed  on  appeal   by 
Court  of  law  in  Boris. 

We  think  that  the  greatest  part  of  what  is  soi 
this  rule  must  be  disallowed.  Before  final  judge 
ought  not  to  grant  any  retrospective  account.  I 
account  would  not  aid  any  account  of  profits  whi 
then  be  ordered  if  the  plaintiff  obtains  a  verdi 
such  an  account  would  not  be  ordered  by  a  C 
equity  before  the  final  decree.  We  are  like 
opinion  that  we  ought  not  to  make  the  desire 
for  an  inspection  of  the  defendant's  books.  Ti 
spec^on"  mentioned  in  the  42d  section  of  stat.  1 
Vict  c.  83.,  we  conceive,  is  an  inspection  of  the 
ment  or  machinery  manufactured  or  used  by  the 
with  a  view  to  evidence  of  infringement,  and  d 
refer  to  an  inspection  of  books,  which  is  provi 
by  another  Act  of  Parliament.  But  we  think  i 
have  authority  now  to  order,  and  that  we  ought  t 
the  account  to  be  kept  by  the  defendants  of  i 
barometers  as  they  shall  sell  upon  the  principle 
to  be  an  infHngement  of  the  plaintiff's  patent, 
the  profits  made  therefrom,  until  such  further  c 
this  Court  may  make ;  on  condition  of  the 
agreeing  to  waive  all  claim  to  recover  mor 
nominal  damages  at  the   trial   of  the   action,   i 
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coDdition  that,  in  case  the  verdict  and  judgment  in  the        1354. 
action  shall  be  in  favour  of  the  defendants,  the  plaintiff        ^^^ 
undertakes  to  pay  to   the  defendants  the  expence  of       ^^^^^ 
keeping  such  account 

It-  has  been  contended  that  in  the  exercise  of  the 
equitable  jurisdiction  now  conferred  upon  us  we  can 
only  grant  an  account  where  there  is  or  has  been  an 
injunction.  But  an  injunction  does  not  invariably  accom- 
pany an  account  in  a  Court  of  equity;  and,  if  it  did,  in 
effecting  the  object  in  view  by  ordering  an  account  we 
cannot  be  governed  by  the  same  rules  of  procedure 
which  it  has  been  found  expedient  to  adopt  in  Courts 
of  equity.  With  regard  to  an  account  to  be  kept  during 
the  litigation,  we  arc  to  see  whether  there  is  laid  before 
us  reasonable  evidence  of  a  valid  patent,  of  this  patent 
having  been  infringed  by  the  defendant,  and  of  the 
defendant  making  profits  by  the  infringement.  The 
affidavit  relied  on  by  the  plaintiff  in  this  case  is  not 
strong :  but,  being  wholly  unanswered  by  the  defendants, 
we  think  that  it  is  a  sufficient  foundation  for  this  part 
of  the  rule.  Such  an  account  is  often  required  by  a 
Court  of  equity  on  dissolving  an  injunction,  ex  parte, 
against  the  infraction  of  a  patent,  the  plaintiff  going  to 
law  to  establish  his  legal  right ;  and  we  think  that  we 
may  properly  grant  it  on  such  a  prim&  facie  case  as  is 
made  out  by  the  plaintiff  in  this  case.  But  we  are  of 
opinion  that  it  should  only  be  granted  on  condition  of 
the  plaintiff  waiving  his  claim  to  damages :  for  he  ought 
not  to  be  allowed  to  seek  substantial  damages  and  an 
account  of  profits,  conjointly.  In  actions  for  the 
infringement  of  patents,  juries  have  found  verdicts  for 
large  damages  which  we  have  refused  to  disturb:  but 
we  conceive  that,  if  such  actions  had  been  brought  while 
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a  bill  in  equity  for  an  injunction  had  been 
Court  of  equity  would  not  decree  an  accooii 
along  with  a  perpetual  injunction  ;  much 
entertain  a  bill  praying  for  an  account  of  ] 
after  the  verdict  We  likewise  think  it  ej 
require  an  undertaking  on  the  part  of  the 
pay  the  expence  of  the  account,  should  the  \ 
judgment  in  the  action  be  for  the  defendants : 
without  this  undertakings  the  Court  may  hav 
order  this  expence  to  be  paid  by  the  plaintiff 
the  costs  of  the  action. 

Rule  ai 


A  rule  was  afterwards  drawn  up,  ordering : 
account  be  kept  by  the  defendants  of  all  such  I 
as  they  shall  sell  upon  the  principle  alleged  I 
to  be  an  infringement  of  the  plaintifi^'s  pate 
the  proBts  made  therefrom,  until  such  furthc 
this  Court  may  make;  on  condition  of  th 
agreeing  to  waive  all  claim  to  recover  n 
nominal  damages  at  the  trial  of  the  action 
condition  of,  in  case  the  verdict  and  judgmi 
action  be  for  the  defendants,  the  plaintiff  ui 
to  pay  to  the  defendants  the  expence  of  kec 
accounts"  (a). 


(a)  See  the  next  case. 
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Henry  Holland  against  Samuel  Fox. 


TTiurtdajf, 
June  15t'h. 


The  action  was  for  the  infringement  of  a  patent^ 
granted  to  the  plaintiff  in  Mat/  1840,  for  certain 
improvements  in  manufacturing  umbrellas.  The  writ 
issued  on  the  8th  day  of  February  1853.     The  cause  was 


January  was  drawn  up  on  reading  the  affidavit  of  the 
plaintiff  stating  the  above  dates,  and  that  defendant  had, 
early   in    1852,   commenced    infringements,   and    had 


O IR  F.  Thesiffery  in  last  Hilary  Term,  January  27th,  In  an  action 
obtained  a  rule  Nisi  to  discharge  a  rule,  absolute  in  fringemeDt  of 
the  first  instance,  obtained  by  Webster  in  this  cause  on  tiff*obtained  a" 

T  *•.!      T  verdict  for  40*. 

17th  January.  damages. 

Afterwards  he 
obtained  a  rule, 
absolute  in  the 
first  instance, 
ordering  de- 
fendant to 
render  an  ac- 
.  ,-r^  ,  t  i**/v*i*i        count  of  all 

tried  on  15  th  December  1853;  when  plamtiff  ob tamed  a  the  articles 

verdict   with  40*.   damages.      Webster's  rule   of    17th  before  and 

since  the  com- 
mencement of 
the  action 
made  or  sold 
in  breach  of 
plaintiff*s 

thereby,  as  plaintiff  was  informed  and  believed,  made  patent,  and 

'  pay  to  plamtiff 

great  profits.     It  ordered  that  the  defendant  "do  within  the  moneys 

received  for 

ten  days  render  to  the  plaintiff,  his  attorney  or  agent,  on  such  articles. 
oath,  a  full  and  particular  account  of  all  umbrella  and  |,as  obtained, 
parasol   frames,    made   and   manufactured  by  him,  his  defendant  \o* 

discharge  this 
rule.  By  the 
affidavits  it  appeared  that  defendant  had  made  profits  by  the  sale  of  the  pirated  articles  since 
the  commencement  of  the  action  ;  but  that  he  had  discontinued  the  manufacture  since  the 
verdict  and  before  the  plaintiff's  rule  was  obtained.  And  it  appeared  that,  shortly  after 
the  action  commenced,  plaintiff's  attorney  had  told  the  other  side  that  plaintiff  would 
take  only  nominal  damages,  and  would,  if  necessary,  file  a  bill  in  equity  to  obtain  an  account 
of  the  profits. 

Held  :  that  the  action  was  still  pending,  so  as  to  give  this  Court  jurisdiction  under  The 
Patent  Law  Amendment  Act,  1852,  sect.  42. 

Held  also  that,  there  having  been  a  verdict  with  damages,  and  there  being  no  continuing 
piracy  such  as  would  give  ground  for  an  injunction,  no  account  of  the  profits  before  action 
could  be  ordered  :  but,  held  that  the  defendant  might  be  considered  a  trustee  for  the  plaintiff 
of  those  profits  which  he  had  made,  pending  the  action,  after  notice  that  plaintiff  would 
reouire  them  ;  and  that  an  account  of  tnose  profits  might  be  ordered. 

Rule  moulded  accordingly. 
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workmen  and  agents*(de9cribing  the  frames),''  in 
of  the  pUintiff,  and  for  which  letters  patent  wer 
to  him  dated  7th  May  1840,  shewing  in  sad 
the  qoatitity  or  nomber  so  made  sold  or  dispofl 
the  defendant,  hb  workmen,  agents  and  othei 
anthoritv  or  connivance :  and  that  the  defendat 
to  the  plaintiff,  his  attorney  or  agent,  all  moners 
or  agreed  to  be  receired,  and  paid  bj  reason 
manufactare  and  sale:  and  that  the  defeadanl 
to  the  plaintiff  on  all  frames  which  may  remain 
or  unsold  at  the  date  hereof  soch  sum  or  sums  o 
as  may  be  equal  to  the  sums  received  or  agrc 
received  in  respect  of  like  frames  sold  or  dispose 
Sir  F.  Thesiger^%  rule  Nisi,  to  discharge  the 
17  th  January^  was  obtained  on  affidavits^  by  di 
and  his  attorney,  the  substance  of  which  was  i 
defendant  had  himself  in  1852,  taken  out  a 
for  what  he  bon&  6de  believed  to  be  a  discc 
his  own  in  the  manufacture  of  umbrellas :  tha 
this  he  sold  the  articles :  but  that,  since  1 7th  L 
1853  (two  days  after  the  verdict),  he  had  disco 
the  sale :  that  the  manufacture  and  sale  of  the 
was,  at  first,  a  source  of  loss  to  him,  and  1 
become  profitable  till  about  three  months  bef 
date  of  the  trial ;  and  that  during  these  three 
the  profit  was  about  fifteen  per  cent,  on  the  pric< 
umbrellas  sold.  That,  in  January  1853,  shord^ 
the  action  commenced,  the  plaintiff  offered  tc 
proceedings  if  defendant  would  take  out  a  lie 
future;  which  offer  was  declined;  and  no  notice 
an  account  had  been  given  till  after  the  verdict. 
affidavits  in  answer,  however,  it  appeared  that  p 
attorney  had,  in  July  1853,  informed  defendant's  ^ 
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that  he  intended  to  take  nominal  damages  at  the  trial,        1854. 
and,  if  necessary,  to  file  a  bill  in  equity  for  an  account      Holland 
of  the  profits.  p^^ 

In  last  Easter  Term  (May  10),  Sir  A.  J.  E.  Cockhum^ 
Attorney  General,  and  Webster  shewed  cause ;  and  Sir 
F.  Thesiger  and  Hindmarch  appeared  in  support  of  the 
rule  of  27th  January;  when  the  Court  (a)  ordered  that 
the  case  should  stand  over,  in  order  that  inquiry  might 
be  made  respecting  the  practice  in  equity  as  to  granting 
an  account,  when  applied  for  after  verdict,  and  without 
application  for  an  injunction. 

In  this  Term  {May  25)  the  nile  was  argued  {b\ 

Webster  shewed  cause.  The  practice,  in  patent  causes, 
always  was,  as  the  first  step,  to  file  one  bill  for  an 
injunction,  a  discovery  and  an  account;  so  that  the 
question,  whether  a  Court  of  equity  had  power  to  order 
an  account  after  verdict,  never  in  practice  arose.  But 
now,  by  The  Patent  Law  Amendment  Act,  1852 
(15  &  16  Vict  e.  83.  s.  42.),  « In  any  action  in  any  of 
Her  Majesty's  Superior  Courts  of  Record  at  Westminster 
and  in  Dublin  for  the  infringement  of  letters  patent,  it 
shall  be  lawful  for  the  Court  in  which  such  action  is 
pending,  if  the  Court  be  then  sitting,  or  if  the  Court  be 
not  sitting  then  for  a  judge  of  such  Court,  on  the  appli- 
cation of  the  plaintiff^  or  defendant  respectively,  to  make 
such  order  for  an  injunction,  inspection,  or  account,  and 
to  give  such  direction  respecting  such  action,  injunction, 
inspection,  and  account,  and  the  proceedings  therein 
respectively,  as  to  such  Court  or  judge  may  seem  fit** 
This  section  would  seem  to  give  more  extensive  powers 

(a)  Lord  Campbeli  C.  J.,  WightmoH,  Erie  and  Cromptfm  Js. 

(6)  Before  Lord  Campbell  C.  J.,  Coleridge,  Erie  and  Crompton  Js. 
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Holland 

▼. 

Fox. 


than  existed  in  equity :  but  there  are  analogG 
shewing  that  a  Court  of  equity  might  have  on 
account  after  Terdict,  though,  as  already  said,  it  r 
in  practice  necessary  to  do  so.  Thus  in  The  Co 
of  Carlisle  v.  Wilson  {a)  a  bill  prayed  for  an  ac 
tolls  for  the  last  six  years,  the  plaintiffs  having  esi 
their  right  by  an  action  in  which  they  recovered 
damages ;  and  Lord  Erskine  C.  overruled  a  den 
the  bill  In  Story  v.  Lord  Windsor  (Jb)  it  was  fi 
the  plaintiff  in  that  case  might  come  into  equity, 
it  was  a  colliery,  *^  which  is  a  kind  of  trade,  and  t 
an  account  may  be  taken  of  the  profits  here." 
all  applicable  to  the  present  case,  supposing  a  I 
praying  for  the  same  relief  ordered  by  the  prese 
In  Bacon  v.  Jones  (c)  Lord  Cottenham  C.  exph 
principle  on  which  equity  proceeds,  if  there  has  1 
laches,  to  assist  the  legal  remedy  when  incomplc 
Crossley  v.  Beverley  (d)  the  bill  was  filed  wl 
patent  was  about  to  expire ;  and  an  account  was 
of  by-gone  profits ;  which  was  acted  on,  as  app 
Crosley  v.  TTie  Derby  Gas  Light  Company  {e). 
V.  Taylor  (g)  has  been  sometimes  understood  I 
decision  that  there  can  be  no  account  in  equity 
there  be  an  injunction  granted ;  but  in  truth  it 
only  that  the  plaintiff  cannot  have  an  account 
proving  a  title,  such  as,  if  necessary,  would  sup] 
injunction :  and  Smith  v.  This  London  and  South  \ 
Railtcay  Company  {h)   is   to  the  same    effect. 


(a)  13  Ves.  276  ih)  7  Aik.  630. 

ie)  i  Myl.  ^  Cr.  433.  438. 

(rf)   Note  to  Shrriffv.  Coatet,  1   Bumm.  ^  M.    166. 
(e)  3  %/.  &•  Cr.  4-28  {p)  I    Rum:  f  JIf.  : 

(A)    1   Kay,  40R. 
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present  case  the  damages  are  not  substantial;  that  would        i8o4. 
be  material  in  equity ;  Sainter  v,  Ferguson  (a).  Holland 


Hindmarch,  contra.  The  Patent  Law  Amendment 
Act,  1852,  has  given  to  this  Court  a  jurisdiction  pre- 
viously exercised  only  by  Courts  of  Equity.  It  is 
therefore  important,  as  a  guide  to  this  Court,  to  see 
what  the  course  in  equity  is.  There  are  two  species  of 
accounts  in  equity,  quite  different  in  their  nature.  One 
is  an  account,  ordered  to  be  kept  by  the  defendant  him- 
self, of  what  he  shall  do  in  future;  the  other  is  an 
account  of  by-gone  matters,  ordered  to  be  taken  before 
the  Master.  The-  first  is  an  interlocutory  proceeding, 
which  the  Court  of  Equity  orders  as  a  condition  to 
dissolving  an  injunction,  and  which  never  is  ordered 
at  all  unless  where  there  is  an  injunction.  The  other 
is  at  the  final  decree,  as  a  means  for  granting  relief; 
and  the  Mlister  takes  the  account  as  a  substitute  for  a 
jury  in  assessing  damages.  But  such  an  account  as  the 
present  rule  orders,  being  not  properly  an  account,  but 
a  discovery  of  by-gone  transactions,  was  never  ordered 
by  equity  at  all.  The  Patent  Law  Amendment  Act, 
1852,  sect.  42,  seems  intended  only  to  give  the  Courts 
of  law  the  interlocutory  jurisdiction  of  equity  ;  the  whole 
is  to  be  done  pending  the  action ;  and  injunctions  and 
inspections  are  both  interlocutory  matters ;  and  the  account 
must  be  understood  to  be  an  account  of  the  same  kind. 
[Cromptan  J.  There  are  injunctions  granted  during 
the  pendency  of  the  suit,  till  the  title  is  ascertained, 
generally  dissolved  on  the  terms  of  the  defendant  keep- 
ing an  account.  There  are  also  perpetual  injunctions 
granted  finally  when  the  suit  is  at  an  end,  and  a  final 

(a)  1  Macn,  ^  G.  286. 


Fox. 
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account  then  taken.  Your  construction  of  the 
'  would  give  the  Court  at  common  law  power  i 
the  one,  and  would  send  the  plaintiff  into  eq 
the  other.  But  surely  the  scheme  of  the  Lef 
was  to  enable  the  Court,  in  which  the  cause  b 
terminate  it.  Lord  Campbell  C.  J.  The  ver 
being  to  put  an  end  to  the  inconvenient  and  ei 
oscillation  from  law  to  equity,  you  ask  us  to  < 
the  section  so  as  to  defeat  it]  At  all  events  t 
orders  more  than  was  ever  done  in  equity.  7 
poration  of  Carlisle  v.  Wilson  {a)  was  a  bill  of  di 
in  aid  of  an  action  at  common  law,  and  was 
different  case  from  the  present  The  princ 
which  equity  gives  relief  in  cases  of  tort  is  ez{ 
in  Jesus  College  v.  Bloom  {b)^  by  Lord  Hardtc 
who  says :  '^  The  first  question  is,  whether  bilL 
to  be  entertained  merely  for  satisfaction  for  tioi 
down,  after  the  estate  of  the  tenant  that  cut  it  k 
determined,  by  assignment,  or  otherwise,  withou 
ing  an  injunction.  I  am  of  opinion  thej  ougl 
**  The  ground  of  coming  into  this  Court  is,  to  a 
waste,  and  not  by  way  of  satisfaction  for  the  di 
but  by  way  of  prevention  of  the  wronfic  which  Ci 
law  cannot  do  in  those  instances,  where  a  prohtb 
waste  will  not  strictly  lie.  But  in  all  these  cast 
Court  has  gone  further,  merely  upon  the  ma 
preventing  multiplicity  of  suits,  which  is  the  teas 
determines  this  Court  in  many  cases.  As  in  fa 
account  of  assets,  &c.  that  originally  was  only  a 
discovery,  which  cannot  be  had  without  an  accou 
therefore  the  Court  will  make  a  complete  deer 


'«)   13  r««.27«. 


•>>   3  Aik,  26 
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give  the  party  his  debt  likewise.     So»  in  bills  for  injunc-       ]854. 
tions^  the  Court  will  make  a  complete  decree,  and  give     Holland 
the  partj  a  satisfaction,  and  not  oblige  him  to  bring  an        p^'^ 
action  at  law,  as  well  as  a  bill  here.''     In  Crassky  v. 
Beverley  (a)  there  was  ground  for  an  injunction ;  and 
the  relief  was  made  complete.     Here  there  is  none. 

Cur.  adv.  vult 

Lord  Campbell  C.  J.  now  delivered  judgment 
We  are  of  opinion  that  the  rule  of  17th  January  1854 
ought  not  to  be  entirely  set  aside,  but  that  it  ought 
to  be  very  materially  modiBed.  The  plaintiff,  having 
brought  an  action  for  the  infringement  of  a  patent  of 
invention,  conducted  it  in  the  usual  manner  till  trial, 
without  any  application  to  the  Court  under  stat  15  &  16 
Vki.  c  83.  i.  42.  At  the  trial  he  recovered  a  verdict 
and  damages,  without  any  reference  to  that  statute,  as 
he  would  have  done  before  the  statute  passed. 

He  now  prays  for  an  account  of  all  umbrellas  &c. 
ever  made  and  sold  by  the  defendant,  containing  any 
thing  which  is  to  be  considered  an  infraction  of  the 
plaintiff's  patent;  and  that  the  defendant  may  be  ordered 
to  pay  over  to  him  all  the  moneys  received  for  these 
umbrellas  &c.,  and  the  value  of  all  such  umbrellas  &a 
which  the  defendant  has  made  and  which  remain 
unsold.  We  conceive  the  meaning  of  the  Legislature, 
in  the  enactment  relied  upon,  to  have  been  to  vest  in 
the  Courts  of  common  law,  in  which  actions  for  the 
infringement  of  patent  rights  may  be  brought,  the 
power  to  order  an  injunction,  inspection  and  account, 
heretofore  exclusively  exercised  by  Courts  of  equity ; 

1(a)   Note  to  Sheriff  H,  Coatet,  1  Bu$t,  ^  M.  166. 
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SO  that  suitors  may  be  saved  the  ▼exation,  del 
expense  to  which  they  had  before  been  expos 
being  obliged  to  go  to  a  Court  of  equity  for  an  ii 
tion,  then  being  sent  to  law  to  establish  their  legal 
by  an  action,  and  then  being  compelled  to  go  b 
equity  for  full  redress.  The  Court,  in  which  the  t 
is  commenced,  may  now  by  its  own  authority  do 
plete  and  final  justice  between  the  parties  by  this 
bination  of  judicial  powers.  But  the  plaintiff 
altogether  tailed  in  shewing  that,  after  a  verdict 
damages,  large  or  minute,  has  been  recovered  i 
action  at  law,  a  Court  of  equity  has  subsequently  e 
tained  a  bill,  at  the  suit  of  the  same  plaintiff  agains 
same  defendant,  without  the  allegation  of  any 
infringement  having  been  committed  or  threatened, 
has  ordered  such  an  account  as  is  now  prayed, 
such  an  order  for  payment  of  money.  The  reso 
the  proposed  proceeding  could  be  no  just  mea 
either  of  the  loss  sustained  by  the  plaintiff  by  reasc 
the  infraction,  or  of  the  profit  received  by  the  defen 
for  which  he  might  be  considered  a  trustee  for 
plaintiff.  The  only  accounts  that  a  Court  of  eq 
would  grant,  we  conceive,  would  be  by  interlocu 
order,  an  account  of  the  articles  sold  by  the  defen 
during  the  suit;  and,  under  certain  circumstancec 
the  final  decree  an  account  to  be  taken  before 
Master  of  the  profits  made  by  the  defendant  fron 
sale  of  the  pirated  articles.  We  do  not  think  thai 
Legislature  has  used  any  language  which  authorize 
to  grant  the  rule  prayed.  All  the  loss  which  the  p 
tiff  sustained  prior  to  the  commencement  of  the  ac 
and  all  the  loss  for  which  damages  could  have 
given  to  hini  by  the  jury,  must  be  considered  as 
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pensated    by   the    sum,    however    small,   which    they         1854. 
awarded  to  him,  the  verdict  having  been  taken  in  the       Holland 
manner  and  under  the  circumstances  stated.  yox. 

But  it  appears  by  the  affidavits  that,  the  action  having 
been  commenced  in  February  1853,  in  January  1853 
there  was  a  negotiation  between  the  parties  respecting 
the  taking  of  a  licence :  that,  in  July^  notice  was  given 
to  the  defendant  that  the  plaintiff  would  require  an 
account  of  profits  subsequently  made  by  him  from  using 
the  plaintiff's  invention :  that  the  defendant  by  his  own 
confession  did  thus  make  large  profits  for  three  months 
before  the  trial,  and  for  two  days  longer,  till  17th 
December^  when  he  ceased  to  manufacture  umbrellas 
according  to  the  plaintiff's  patent  We  think  that  we 
have  authority  to  order,  and  that  we  ought  to  order,  an 
account  of  these  profits. 

Objection  is  made  that  we  have  now  no  jurisdiction  to 
order  any  account;  the  words  of  sect.  42  of  stat.  15  &  16 
Vict  c,  83.  being  "  it  shall  be  lawful  for  the  Court  in  which 
such  action  is  pendingy^  and  the  defendant  arguing  that 
this  action  is  no  longer  pending  in  this  Court.  But  we 
think  that  the  action  is  pending,  till  final  judgment  has 
been  pronounced  and  entered  up.  Till  final  judgment 
there  cannot  be  any  order  for  an  account  of  profits ;  and 
any  prior  account,  ordered  to  be  kept  of  sales  pending  the 
action,  can  only  be  ancillary  to  this  account  of  profits ; 
the  interim  account  of  sales  becoming  nugatory  if  there 
should  be  a  verdict  and  judgment  for  the  defendant 
But,  in  analogy  to  what  is  done  in  Courts  of  equity, 
we  are  of  opinion  that  an  account  of  profits  may  then 
be  ordered.  A  bill  in  equity  praying  for  an  injunction 
against  the  infiringement  of  a  patent  always  contains  a 
prayer  that  such  an  account  may  be  decreed;  and  a 
Court  of  equity,  exercising  a  very  wide  discretion,  by 
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the  decree  directs,  or  does  not  direct,  such  aocoi 
if  it  does,  then  from  such  time  and  in  such  for 
justice  of  the  case  seems  to  require. 

Then,  the  defendant  having  admitted  that,  afi 
charged  with  the  infringement  of  the  plaintiff's 
and  after  notice  that  he  would  be  held  liable  to 
for  the  profits,  he  did  make  large  profits  by  coi 
to  infringe  the  plaintiff's  patent,  and  as  no  part 
profits  could  have  been  awarded  by  way  of  dai 
the  plaintiff,  we  think  that  the  defendant  may 
sidered  as  trustee  of  these  profits  for  the  plainti 
as  a  part  of  our  final  judgment,  we  order  t 
defendant  render  an  account  of  these  profits,  i 
over  the  amount  to  the  plaintiff. 

The  rule  which  the  defendant  now  seeks  to  8 
will  be  moulded  accordingly. 


A  discussion  as  to  the  proper  form  of  the  rule 
arisen,  it  was  directed  by  the  Court  (Lord  C 
C.  J.,  Cokridffe,  Wightman  and  Erie  Ja.,  JNimeit 
1854),  with  assent  of  counsel  {Webster  for  the  ] 
Hindmarch  for  the  defendant),  that  the  form  of  tl 
should  be  settled  by  Cromptan  J.,  who,  acco 
ordered  that  it  should  be  drawn  up  in  the  foUowic 

*^  Upon  reading**  &c.,  *'  it  is  <»rdered :  That  on 
Masters  of  this  Court  do  take  an  account  of  al 
made  by  the  defendant  by  means  of  the  infringe 
the  plaintiff's  patent;  and  that  the  said  defen 
pay  to  the  plaintiff  the  amount  of  such  profits 
is  further  ordered  that  the  residue  of  the  rule  i 
this  cause  on  Tuesday  the  17  th  day  of  Januar 
above  mentioned"  (last  Hilary)  "  Term  be  dischar 


va)  S«e  Vidi  v   Smithy  ante.  p.  969. 
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JuDKiNS  against  Athebton. 

T)£ARSON,  in  last  Term,  obtained  a  rule  to  expunge  Under  the 
a  suggestion  entered  under  The  Common   Law  Proccdare 
Procedure  Act,  1852,  sect.  101,  that  the  plaintiflF  had  ^^'Joff'the 
failed  to  proceed  to  trial  though  duly  required  to  do  sa    enterl'su™*^ 

Bj  the  affidavits  it  appeared  that  the  plaintiff  had  ^^'^'^V^^ 
given  notice  of  trial  for  two  successive  Livervool  Assizes  has  failed  to 

proceed  to 

in  1853,  and  had  not  proceeded  to  trial  at  cither.     On  trial,  although 
21st  February  1854,  defendant  gave  him  notice  to  bnng  to  do  so,  if 
the  cause  on  at  the  ensuing  Liverpool  Assizes.     The  given  the 
commission  day  was  18th  March,  1854.  fe^Ll^Ie"*^ 

to  bring  the 
issue  on  for 

Cowling  now  shewed  cause.     The  whole  turns  on  the  *y»a^  «*  t^® 

•^  sittings  or 

construction  of  The  Common  Law  Procedure  Act,  1862  assises,  and 

plaintiff  after- 

(15  &  16  Vict   c.  76.),  sect.  101,  which  enacts   that,  wards  neglecu 
when  plaintiff  has  neglected  to  bring  the  issue  on  to  of  trial  ^or 
be  tried  in  the  time  there  limited,  "  the  defendant  may  or^ass^fes"©? 
give  twenty  days'  notice  to  the  plaintiff  to  bring  the  Jria^'°^Heid|* 
issue  on  to  be  tried  at  the  sittinffs  or  assizes,  as  the  case  *^**  the  notice 

°  ^  required  hj 

may  be,  next  after  the  expiration  of  the  notice ;  and  if  *^o  Act  is 

"  ^  twenty  days* 

the  plaintiff  afterwards  neglects  to  give  notice  of  trial  notice  before 

.     .  .  .the  sittings  or 

for  such  sittmgs  or  assizes,  or  to  proceed  to  tnal  in  assizes,  and 
pursuance  of  the  said  notice  given  by  the  defendant,  days*  notice 
the  defendant  may  suggest  on  the  record  that  the  plain-  for^pTainriff  tT 
tiff  has  failed  to  proceed  to  trial,  although  duly  required  ^^^  fo^r^that^ 
so  to  da"     In  the  present  case  there  was  twenty  days'  sittings  or 

^  *f        *f      assises. 

notice  before  the  time  for  proceeding  to  trial,  but  not 
twenty  days'  notice  before  the  time  for  giving  notice  of 


I♦^^ 


TKIXITY   TESM. 


xriML  niax  k  liie  81I1  of  Marclu  There  his 
difiercncar  of  opinian  at  ChambeiB  as  to  the  coost 
of  die  aeciwin.  It  all  turns  on  the  sense  to  be 
ibe  word  'sfxemrds.^  It  is  demr  chat  the  intei 
uie  Lepsiaznre  vhe  to  placae  the  plaintiff  in  th 
posliini:  as  if  he  had  ciren  a  peremptorv  node 
nnder  the  old  law :  and  far  that  porpoae  it  was  n 
iha:  iie  sbonid  haiv  nonce.  Bat  twenty  davs  bei 
sirines  cc  asEdies  is  exardj  doable  tlie  notice  wh 
aefrTwian:-  vh?  is  not  in  de&oh.  is  entitled  to, 
sorel'T  annue.  And  the  erammatical  sense  of  th< 
riear«  uis  zneanine.  'CrmmpUm  Z.  It  does,  if  jc 
die  pasiiiar  of  a  cowi-Ta.  Ponctaate  the  sectioi 
if  die  luaiarf  a&crvards  neriects  to  grve  notice 
7:r  fo:^  shnnc«  or  aii'gr  cr  to  ^.nutecd  to  t 
i%;rs^£zi:if  cc  die  said  nodoe  grren  bj  the  defa 
ari  dif  :ne£'.Hg  is  as  joa  aar.  He  has  had 
i&T>'  ihx»  to  brJw  OQ  the  trial  ibr  the  aaeizi 
^jL^  die  exicraiirc  off  ihax  nocioe.  To  do  so»  b 
crre  =i.-ooe  oc  r»L  SEid  he  nnst  fguLeeJ  to  tria 
r  iie  ^iis  u^  OS  eziher  is  pcBsoaooe  of  the  nod 
jeaeo.^fcr:  ssa^  eoaer  the 


^•:  rraal'  =asc  aeaz  arxr  the  h 
irier  :^  exriiraiicQ  cc  i^  nxiee. 


to  gin 


L?rc  yljhXS^xzJL  C.  J.     I  entertain    do  dob 
Mr.   r.M»/s   SI  the   :«KGibie  oxscracdao. 
5errxe  of  ivectr  dars*  isocaoe  u>  the  jJaTmiff  u 
±«  SsEoe  :?  nfti  ic  dv  sssses  or  AaiatA  next  ai 
^^^  \r^ixxL  ot  ±e  Decce.  the  pLund#  is   to  be 
Ki:ne  ix«;tioc  as  be  wculc  haxe  been  fcemerlT  i 
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given  a  peremptory  undertaking  to  try  at  that  sittings  or        1854. 
assizes.  Jodkins 

V. 

Atheaton. 
Coleridge  J.,  Erle  J.  and  Crompton  J.  concurred. 

Rule  discharged. 


The   Queen  against   The  Trustees   of  The 
Worthing  and  Lancing  Turnpike  Road. 


r\^  appeal  against  an  order  of  two  justices  of  the  By  a  local 

western  division  of  Sussex,  dated  22d  June  1853,  public  Act 

(1  &2  a  4. 
c.  lix.)»  '^M  a 
hamlet  in  the  parish  of  B,,  was  constituted  a  town,  but  was  still  to  continue  part  of  the 
parish  of  B.,  and,  as  such  part,  was  to  be  charged  with  all  rates,  tithes  and  other  payments 
as  before  the  Act.  Commissioners  were  appointed  for  the  government  of  the  town ;  and  it 
was  enacted  that,  as  soon  as  any  street,  way,  &c.,  within  the  town,  previously  repairable  by 
the  surveyor  of  B.,  should  be  repaired  by  the  Commissioners,  the  surveyor  of  B.,  so  long 
as  it  was  kept  repaired  by  the  Commissioners,  should  pay  the  Commissioners  a  part  of  the 
highway  rate  of  B.,  proportionate  to  the  part  situate  in  fK 

By  another  local  and  personal  public  Act  (7  G.  4.  e.  x.),  trustees  were  appointed  for 
protecting  from  the  overflowing  of  the  sea,  and  otherwise  improving  and  maintaining^,  an 
ancient  road  running  through  fV.,  which,  before  the  first  mentioned  Act,  was  repairable  by 
the  surveyor  of  B.  ;  whether  ever  repaired  by  the  Commissioners,  did  not  appear.  The 
trustees  had  the  power  to  take  tolls  upon  the  road,  and  other  powers  ordinarily  given  to 
turnpike  road  trustees :  and  the  road  was  called  in  the  Act  a  turnpike  road.  The  trustees 
were  also,  by  their  works,  to  protect  from  the  sea  certain  lands  in  B.,  and  were  to  receive 
from  the  owners  a  fixed  sum  to  be  levied  upon  them  by  rate.  The  Act  saved  the  power  of 
the  Commissioners,  except  that  they  were  freed  from  the  expence  of  maintaining  so  much 
of  the  road  as  lay  within  IF. 

Held :  (I)  That  the  trust  was  a  turnpike  trust  within  the  meaning  of  stat  4  &  5  Viet, 
c,  59.,  authorizing  the  application  of  a  portion  of  highway  rates  to  turnpike  roads. 

(2)  That  the  inhabitants  of  If.  were  not,  by  the  Act  fast  mentioned,  exempted  from  the 
liability  to  apply  the  highway  rate  to  the  turnpike  road. 

W,  was  constituted  a  district  within  The  Public  Health  Act,  1848  (1 1  &  12  Vict,  e.  63.), 
and  a  local  board  was  appointed.  The  turnpike  trust  funds  being  insufficient  for  the  repair 
of  the  road,  justices,  under  stat  4  &  5  Vict,  c.  59.  «.  1.,  made  an  order  on  the  surveyor  of 
B.  to  pay  to  the  trustees  a  portion  of  the  highway  rate  of  B,  to  be  laid  out  in  the  repair 
of  a  part  of  the  road  situate  in  If. 

Held:  (3)  That,  as  by  sect.  117  of  The  Public  Health  Act,  1848,  The  I^ocal  Board 
were  exclusively  the  surveyors  of  the  highways  of  W.,  the  order  was  bad,  and  that  The 
Local  Board  might  be  ordered  to  contribute  to  the  expence  of  the  turnpike  road  within  W., 
by  a  highway  rate  to  be  levied  by  them  on  IT.,  although,  under  sects.  86,  B7,  they  could  not 
apply  the  district  rates  to  jhat  purpose,  and  although,  under  sect.  68  (interpreted  by  sect.  2), 
the  turnpike  road  was  not  vested  in  them  or  under  their  management.  And  that  the 
inhabitants  of  B.  without  W.  were  not  liable  to  the  application  of  their  highway  rate  to  the 
repair  of  the  turnpike  road  within  W, 
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whereby  it  was  adjudged  and  ordered  that  i 
portion  (to  wit  the  sum  of  250/.),  part  of  th< 
assessment  to  be  levied,  by  virtue  of  stat.  5  & 
c.  50.  (a),  in  the  parish  of  Broadwater,  should 
by  the  surveyor  or  surveyors  of  the  highways  of 
parish  unto  the  respondents,  or  unto  their  treas 
or  before  1st  August  then  next,  to  be  by  the  res] 
wholly  laid  out  in  the  actual  repair  of  such  part 
Worthing  and  Landry  Turnpike  Road  as  lay  w 
said  parish  of  Broadwater^  the  said  order  was  ' 
subject  to  the  opinion  of  the  Court  of  Queen's  I 
the  following  case. 

The  hamlet  of  Worthing  has  always  been  cc 
within,  and  formed  part  of,  the  parish  of 
water. 

In  1821,  by  a  local  Act  (1  &  2  G.  4.  c.  lix.)  {b] 
commissioners  were  appointed  for  the  general 
ment  of  Worthing  aforesaid,  therein  called  and  coi 
the  town  of  Worthing.  And  it  was  thereby 
(sect.  3)  that  the  said  town  should  be  coezteiu 
the  said  hamlet  of  Worthing,  and  that  it  shot 
withstanding  the  said  Act,  continue  to  be  pai 
parish  of  Broadwatery  and  be  subject  to  and  char 
all  rates,  tithes  and  other  payments  whatsoevei 
of  the  said  parish,  in  like  manner  as  before  the 
and  passing  of  the  said  Act 


(a)  Sect  27. 

(6)  Local  and  perional,  publto :  "  To  repMl  two  Acts  mack 
and  49th  years  of  his  late  Majesty,  for  paving  the  town  of  Wort 
county  of  Sustex,  and  establishing  a  market  therein,  and  for  m 
provisions  in  lien  thereof;  for  erecting  groyos,  for  laying-  a  di 
imported  into  the  said  town,  and  for  other  purposes  relating  to  tl 
ment  of  the  said  town.** 
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By  sect  30  of  the  said  Act»  it  was  enacted  that,  when        1354, 
and  as  soon  as  any  of  the  streets,  lanes,  ways,  passages    xhe  Queen 
and  places  within  the  said  town,  which,  before  the  passing    w   ^*     ^ 
of  certain  other  Acts  (a)  relating  to  the  management  of     -^^^ 
the  said  town  (and  which  were  thereby  repealed),  were 
repairable  by  the  surveyors  of  the  highways  of  the  said 
parish  of  Broadwater^  should  be  repaired  and  amended 
by  the  commissioners  of  the  said  town,  the  said  surveyor 
should,  yearly  and  every  year  thereafter,  so  long  as  the 
said  streets,  lanes,  ways,  passages  and  places  should  be 
kept,  repaired  and  amended  by  the  said  commissioners, 
pay  or  cause  to  be  paid  to  the  said  commissioners  a 
proportionate  part,  according  to  the  respective  lengths 
of  such  streets,  lanes,  ways,  passages  or  places,  and  of 
the  other  parts  of  the  highways  in  the  said  parish,  of 
the  highway  rate  annually  raised  in  the  said  parish. 

Within  the  limits  of  the  said  town  of  Worthing,  so 
defined  as  aforesaid,  .is  a  certain  ancient  road  or  public 
highway^  leading  from  Warwick  Buildings  in  the  said 
town  towards  The  Horse  Shoes  inn  in  the  parish  of 
Lancing,  which  was  repairable  by  the  surveyor  of  the 
highways  of  the  parish  of  Broadwater  prior  to  the  passing 
of  the  said  two  Acts  so  repealed  as  aforesaid  (a). 

In  1826,  an  Act  of  Parliament  was  passed  (7  G.  4. 
c.  x.(&)),  entitled  "An  Act  for  making  and  maintaining 
a  turnpike  road  from  Worthing  to  Lancing  in  the  county 
of  Sussex,  and  groynes,  embankments  and  other  sea- 
defences,  for  protecting  such  road  and  the  lands  adjoining 

(a)  Stats.  43  G.  3.  c.  Hx.,  49  G.  3.  e.  cxiv.,  both  local  and  penonal. 
poblie.  (The  title  of  the  later  Act  hai  been,  by  mistake,  interchanged 
with  that  of  «.  cxv.  of  the  same  year.) 

(()  Local  and  personal,  public. 


992 


TRINITY    TERM. 


ROAU 

Trustees. 


1864.  ^^  ^^^  foture  encroachments  of  the  sea."  Vi 
The  Queen  ^^^^^  reciting  (a)  that  many  parts  of  the  said  roa( 
W  THIN  ^^®  years  been  frequently  injured  and  rende 
passable  by  the  overflowing  of  the  sea^  and  certai 
adjoining  such  road,  and  situate  in  the  said  t 
Worthing^  and  in  the  parishes  of  Broadwater^  j 
and  Sompting^  and  the  hamlet  of  Cohehamy  ail  in  I 
county,  had  been  likewise  damaged  by  the  same 
and  that  the  said  foad  and  lands  were  still  ezp 
similar  accidents,  and  that  it  was  expedient  I 
benefit  and  convenience  of  the  public  that  sue 
should  be  in  some  places  diverted,  widened  and 
and  that  the  said  road,  as  well  as  the  said  lands 
benefit  of  the  owners  thereof,  should  be  efif 
protected  firom  the  future  overflowing  and  encroai 
of  .the  ^ea,  by  groynes,  enibankments,  and  oth< 
defences,  and  that  the  same  should  be  made  a  tc 
road,  certain  trustees  were  appointed  for  carrying  k 
objects  of  the  said  Act  (&):  and  powers  for  maki 
maintaining  the  said  road,  and  for  taking  and  r^ 
tolls  (c),  were  given  to  the  said  trustees  and 
successors,  together  with  power  {d)  to  erect  gi 
embankments  and  other  sea-defences ;  and  {e\  \ 


(a>  Sect  1. 

(6)  Sect.  I  enncts  <*That  the  said  road  shall  be  called  *Tbe 
and  Lancing  Turnpike  Road.'  '* 

(«)  Scfct/9:  *<to  demand,  rcceiye,  and  take,  at  the  tumpik 
gate"  &c.  ' 

(«/>  Sect.  19:  "for  the  protection  of  the  stad  road  and  t 
adjoining." 

(e)  Sect.  32.  The  parts  of  this  section  materiAl  to  the  < 
decided  in  the  case  were  the  following.  **  That  for  the  pi 
enabling  the  said  trustees  to  defray  the  expences  of  preparing,  i 
and  obtaining  this  Act,  and  of  procuring  the  surveys  and  plans  pn 
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prolection  of  the  said  lands,  to  levy  and  assess  upon  the 
owners  thereof  annual  rates^  to  be  applied,  with  the  said 
tolls,  to  the  general  purposes  of  the  said  trusts  (a). 


thereto,  and  to  make,  improve,  and  maintain  the  said  road,  and  the  said 
embankment  across  or  over  Sea  MiUt  Common  or  Brooki,  and  effectually 
to  protect  and  defend  the  same  and  the  lands  adjoining  from  the  fatnrtt 
encroachments  of  the  sea,  by  means  of  groynes,  embankments,  drains, 
bridges,  sluices,  and  other  sea  defences,  and  to  carry  this  Act  into  execu- 
tion, there  shall  be  raised  annually  the  sum  of  182/.  19«.  sterling,  by  a 
rate  or  assessment  to  be  made  in  manner  hereinafter  mentioned,  on  the 
several  owners  and  proprietors  of  the  said  lands  which  have  heretofore 
been  injured  by  the  overflowing  of  the  sea,  and  are  set  forth  in  the 
schedules"  &c. :  the  mode  of  assessment  is  then  laid  down. 

(a)  Sect.  45  enacU :  "  That  it  shall  be  lawful  for  the  said  trustees  to 
borrow  and  take  up  at  interest,  upon  the  credit  of  the  tolls  and  rates  or 
assessments  arising  by  virtue  of  this  Act,  such  sum  or  sums  of  money  at 
they  shall  think  fit,  and  they  may  and  are  hereby  empowered  to  demise  or 
mortgage  the  said  tolls  and  rates  or  assessments,  or  any  part  or  parts 
thereof,  and  the  turnpikes  and  toll  houses  for  collecting  the  same  tolls 
(the  costs  and  charges  of  such  mortgages  to  be  paid  out  of  such  tolls  and 
rates  or  assessments),  as  a  security  to  any  person  or  persons,  or  their 
trustees,  who  shall  advance  such  sum  or  sums  of  money.*' 

Sect.  55  enacts  that  out  of  the  moneys  subscribed  and  advanced,  or 
which  should  thereafter  be  subscribed  and  advanced,  for  the  purposes  of, 
or  borrowed  on  the  credit  of,  the  Act,  the  trustees  should,  in  the  first  place, 
pay  all  costs  incidental  to  the  passing  of  the  Act,  with  interest  on  all 
moneys  advanced,  and  then  all  money  expended  in  making  the  road  and 
embankment  across  Sea  MilU  Common  or  Brooks,  or  in  making  groynes, 
embankments,  sea  defences,  toll  gates,  turnpikes,  side  gates,  &c.,  "and 
other  matters  and  things  necessary  or  requisite  for  carrying  the  purposes 
of  this  Act  into  execution ;"  the  remainder  to  be  invested  in  a  permanent 
capital  or  fund :  **  and  that  all  other  moneys  whatsoever  which  shall  arise 
either  from  the  tolls  or  rates  or  assessments  by  this  Act  granted,  or  by 
way  of  interest  upon  the  said  capital  or  fund,  shall  be  applied  in  amending, 
sustaining,  adding  to,  and  keeping  in  repair  the  said  road,  groynes,  em- 
bankments,  sea  defences,  toll  houses,  toll  gates,  and  other  works,  matters, 
and  things  hereinbefore  particularly  specified  :'*  50/  to  be  annually  appro- 
priated to  the  capital :  the  remainder  to  be  applied  in  discharging  the 
interest  upon  moneys  subscribed,  advanced  or  borrowed,  then  to  the 
VOL.    111.  3    S  K.    &    B, 
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1854.  And  it  was  also  thereby  provided  and  enacted 

The  Queen    ^^)  ^^^^  nothing  in  that  Act  contained  should  ext( 
Worthing    ^^  deemed  or  construed  to  extend,  to  prejudice,  din 
TraffuL.     ^^*®^  ^^  ^®  away  any  of  the  rights,  powers,  or  aath 
vested  in  the  Commissioners,  for  the  time  being, 
under  the  authority  of  the  said  Act  of  1  &  2  G,  4.  t 
but  all  the  rights,  powers  and  authorities  vested  in 
should  be  as  good,  valid  and  e£fectual  as  if  the  sai 
now  in  recital  had  not  been  made ;  save  and  ezcep 
they,  the  said  Commissioners,  should  from  theno 
be   freed  and  discharged  of  and   from  the  expen 
making  and  maintaining  so  much  of  the  said  road  f 
situate  within  the  said  town  of  Worthinff^  and  of  m 
li  and  maintaining  groynes,  embankments  and  othei 

i  defences  for  the  protection  of  the  same. 

j  The   said  road  was    accordingly  converted    ii 

[  turnpike  road,  and  was  widened,  raised  and  divert 

Ij  pursuance  of  the  provisions  of  the  said  AcL     The  ^ 

of  that  portion  of  it  which  forms  the  subject  of  thi 
order  of  justices  lies  within  the  limits  of  the  said  to' 
Worthing^  and,  from  time  to  time  during  the  lai 
years,  has  been  damaged  by  the  encroachment  c 
sea:  and  at  certain  points  the  road  itself  has  aci 
been  carried  away ;  and  a  new  portion  of  road  wj 
the  winter  of  1852,  substituted. 


maiDtainiDg  tbe  capital  so  long  as  the  sum  invested  on  account  of 
should  not  amount  to,  or  should  be  reduced  below,  1 000/. ;  and  I 
repay  the  principal  moneys  subscribed,  advanced  and  borrowed. 

Sect.  56  enacts  that  the  cxpenccs  lately  incurred  by  three  proi 
(named)  of  parts  of  the  lands  in  making  a  slnice  should  be  defn 
the  trustees  "  out  of  the  moneys  to  arise  under  or  by  virtue  of  this 
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The  surveyor  of  the  parish  of  Broadwater  has  annually 
paidy  since  the  passing  of  the  Worthing  Town  Act,  1  &  2 
G.  4.  c.  lix.,  a  certain  sum  of  money  to  the  Commis- 
sioners of  the  said  town  out  of  the  general  highway  rate 
of  the  said  parish  of  Broadwater^  as  and  by  way  of  con- 
tribution towards  the  expense  of  repairing  such  parts  of 
the  highways  lying  within  the  limits  of  the  said  town 
as  the  said  Commissioners  had  taken  upon  themselves 
to  repair.  And  the  said  surveyor  has,  from  the  year 
1834,  paid  to  the  said  respondents  the  yearly  sum  of 
27/*  10«.,  up  to  the  month  o{  November  1852,  when  such 
payments  altogether  ceased. 

In  the  last  mentioned  year  1852,  by  an  Act  of  Par- 
liament (a),  the  town  of  Worthing  as  a  district  was 
brought  within  the  provisions  of  The  Public  Health 
Act,  1848 :  and  a  Local  Board  was  appointed,  which, 
it  was  declared  (sect  117  (6)  ),  should,  within  the  limits 
of  their  district,  exclusively  of  any  other  person  what- 
ever, exercise  the  office  of  the  surveyor  of  highways, 
and  have  all  such  power,  authorities,  duties  and  liabili- 
ties as  any  surveyor  of  highways  in  England  was  then, 
or  might  thereafter  be,  invested  with,  or  be  liable  to,  by 
virtue  of  his  office,  by  the  laws  in  force  for  the  time 
being,  except  in  so  &r  as  such  powers,  duties  or  autho- 
rities were  or  might  be  inconsistent  with  the  provisions 
of  that  Act  (b) :  and  the  inhabitants  of  any  district 
should  not,  in  respect  of  any  property  situate  therein, 
be  liable  to  the  payment  of  highway  rate,  or  other  pay- 
ment not  being  a  toll,  in  respect  of  making  and  repairing 
roads  or  highways  within  any  parish,  township  or  place. 


1854. 
The  Queen 

V. 
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Road 
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(a)   16  &  16  Viet.  e.  42.,  confirming  a  Provisional  Order  of  The  General 
Board  of  Health,  dated  17th  June  1852. 

(fc)  Of  The  Public  Health  Act,  1848  (11  &  12  Vict.  e.  63.). 
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or  part  of  any  parish,  township  or  place,  situate 
the  limits  of  such  district. 

Portions  of  the  original  turnpike  road  in  que 
well  as  the  substituted  new  parts  of  it,  within  the 
Wbrthingy  being  out  of  repair,  arising  from  the  er 
ments  of  the  sea,  and  the  revenues  accruing 
respondents  by  virtue  of  stat,  7  G.  4.  c,  x.  havin 
divers  causes  become  quite  insufficient  to  maim 
said  road,  and  keep  up  the  said  groynes  and  sea-d< 
application  was  made  to  the  justices  aforesaid, 
Stat.  4  &  5  Vict  c.  59. ;  and  the  order  appealed 
was  made  by  them ;  the  proper  notice  of  such  in 
proceedings  having  been  served  upon  the  appell 
surveyor  of  the  highways  of  the  said  parish  of  . 
water;  but  no  notice  thereof  having  been  at  an 
served  upon  the  Board  of  Health  at  Worthing. 

The  following  (amongst  others)  were  the  n 
grounds  of  appeal. 

1.  That  the  road  in  question  was  not  a  tumpili 
within  the  meaning  of  staL  4  &  5  Vict.  c.  59. 

2.  That  the  appellant  had  no  authority,  undc 
5  &  6  fT.  4.  c.  50.,  to  pay  the  sum  of  250/.,  i 
other  sum,  out  of  the  highway  rates  to  be  levied  I 
by  virtue  of  the  last  mentioned  Act  of  Parliam 
the  said  parish  of  Broadwater  for  the  repairs  of  tl 
road. 

3.  That,  the  town  of  Worthing  being  a  district 
The  Public  Health  Act,  The  Local  Board  of 
for  such  district  being  under  such  Act  the  surve 
the  highways  of  such  district,  which  is  part  of  the 
of  Broadwater^  the  said  order  was  bad,  because  no 
was  given  to  the  said  Local  Board,  as  such  survei 
the  intended  application  for  such  order. 
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4.  That,  since  the  town  of  Worthing  had  been  con-        1854. 

slituted  a  district  under  The  Public  Health  Act,  it  was    xhe  Queen 

not  competent  to  the  said  justices  to  make  an  order  on     „,    ^• 

•^  ''  Worthing 

the  surveyor  of  highways  of  the  said  parish  of  Broad-        Road 
water  to  raise  money  within  the  said  district  for  the 
repairs  of  the  said  road. 

5.  That  the  appellant  was  only  surveyor  of  that  part 
of  Broadwater  which  is  not  within  the  district  of  Worth-' 
inff,  and  not  of  the  whole  parish  as  supposed  in  the 
said  order. 

6.  That  the  town  of  Worthing^  part  of  the  parish  of 
Broadwater^  was  and  is  a  district  maintaining  its  own 
highways;  and  that  the  road  in  question  is  wholly 
situate  within  such  town  and  district  of  Worthing;  and 
that,  under  stat.  4  &  5  Vict  c.  59.,  if  the  said  order 
could  be  made  on  any  one,  it  could  only  be  made  on 
The  Local  Board  of  Health  of  such  district  of  Worthing^ 
as  surveyors  of  the  highways  of  such  district. 

7.  That  the  said  order  was  bad,  inasmuch  as  it 
virtually  repealed  the  57th  section  of  the  said  Worthing 
and  lancing  Turnpike  Road  Act,  and  the  117th  section 
of  The  Public  Health  Act,  1848,  and  the  provisions 
of  the  said  Act  of  5  &  6  W.  ^.  c.  50. 

Each  of  the  above  named  Acts  of  Parliament  to  be 
deemed  part  of  the  present  case,  &c. 

The  questions  for  the  opinion  of  the  Court  are  : 

First :  Whether  such  notice  ought  to  have  been 
served  upon  The  Board  of  Health  of  Worthing. 

Secondly :  Whether  the  order  was  rightly  made,  or 
whether  it  ought  to  have  been  made  on  The  Board 
of  Health  of  Worthing  alone,  or  on  the  said  sur- 
veyor jointly  with  the  said  Board  of  Health. 
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Thirdly :  Whether  sut  4  &  5  VicL  c  59^  i 
tinued  by  subsequent  statutes  (a),  applies 
Worthing  and  Lanemg  Turnpike  Road. 

If  the  Court  should  be  of  opinion  that  notio 
not  have  been  served  on  the  Board  of  Health  of 
ing^  and  that  the  order  of  justices  was  rightly 
and  that  stat  4  &  5  VicL  e.  59.  (as  continue 
applies  to  the  fVortldmg  and  Landng  Turnpike 
then  the  order  of  quarter  sessions  b  to  be  quaahc 
the  original  order  of  justices  to  be  confirmed, 
the  Court  should  be  of  opinion  that  notice  oo] 
have  been  served  on  the  Board  of  Health  of  Woi 
or  that  the  order  of  justices  ought  to  have  been 
on  the  said  Board,  either  alone  or  jointly  with  tli 
surveyor,  and  not  as  aforesaid,  or  that  stat.  4  &  £ 
c.  59.  (continu(^d  &a)  does  not  apply  to  the  Wc 
and  Lancing  Turnpike  Road,  then  the  said  or 
Sessions  is  to  be  confirmed,  and  the  original  oi 
justices  is  to  remain  quashed. 

The  case  was  argued  in  last  Easter  Term  (Jb\ 


J.  J.  Johnson  and  H.  P.  Wyatt^  in  support  < 
order  of  Sessions. 

The  order  of  the  justices  was  made  under  stat. 
Vict  c.  59.  8.  1.,  which  applies  only  to  turnpike 
Now,  although  stat  7  G.  4.  c.  x.  uses  the  words  '<  tu 

(a)  The  latest  of  these  statutes  in  force  at  the  time  of  the  orde: 
June  1853  was  15  &  16  Fid.  c.  19.,  continuing  st&t.  4  &  5  y^^g,  < 
1st  October  1 853.  The  sUtute  was  continued,  by  stat.  16  &  17  FtVa 
to  Ist  October  1854,  and  the  end  of  the  then  next  Session  of  Pari 
and,  again,  by  stat  17  &  18  Fid.  e.  52.,  to  1st  October  1860,  and 
of  the  then  next  Session  of  Parliament. 

(//)  May  6th,  1854.  Before  Urd  CumpbeU  C.  J.,  IVi^j^tm 
Crotupton  J  8. 
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road,"  and  gives  to  the  road  in  question  several  of  the  1864. 
properties  of  a  turnpike  road,  it  does  not  follow  that  the  The  Quebn 
trust  falls  within  stat.  4  &  5  VicL  c.  59.  8. 1.,  which  seems  Worthing 
confined  to  such  as  are  trusts  for  turnpike  roads  and  no  xJ^^ 
more.  Now  sect.  1  of  stat.  7  G.  4.  c.  x.  recites  that 
the  road  has  been  injured,  and  lands  damaged,  by  the 
overflowing  of  the  sea,  and  expresses  that  one  purpose 
of  the  Act  is  that  the  said  road,  as  well  as  the  said 
lands,  for  the  benefit  of  the  owners  thereof,  should  be 
effectually  protected  from  the  future  overflowing  and 
encroachment  of  the  sea,  by  groynes,  embankments, 
and  other  sea-defences.  Sect  19  gives  power  to  erect 
works  ^*for  the  protection  of  the  said  road  and  the 
lands  adjoining."  Sect.  32  authorizes  the  raising  of  a 
given  sum  by  a  rate  on  the  owners  of  lands  which  have 
theretofore  been  injured  by  the  overflowing  of  the  sea, 
which  sum  is  to  be  applied  indiscriminately  to  the 
making  and  maintenance  of  the  road  and  the  sea- 
defences.  Sect  45  authorizes  the  trustees  to  borrow 
money  on  the  credits  of  the  tolls  and  rates;  and  no  dis- 
tinction is  made,  by  sect.  55^  between  the  application  of 
the  money  borrowed  or  raised  by  tolls  and  rates  to  the 
road  and  to  the  sea-defences.  So  the  money,  without 
distinction  as  to  the  mode  of  obtaining  it,  is  to  be 
applied,  under  sect  56,  to  defray  the  expences  incurred 
by  certain  parties  in  making  a  sluice.  The  very  deficit 
here  may  have  been  occasioned  by  expences  quite  un- 
connected with  the  maintenance  of  the  road. 

But,  if  stat  4  &  5  Vict  c.  59.  be  applicable,  the 
order  is  improperly  made  on  the  surveyor  of  the  parish, 
who  cannot  lay  a  rate  on  the  whole  parish,  including 
the  district  of  Warthingy  since,  by  sect  117  of  The  Pub- 
lic Health  Act,  1848  (H  &  12  Vict.  c.  63.),  Tlie  Local 
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Board  of  Health  are,  exclusively,  the  survejro 
town  district.  There  is  nothing  in  the  Acts  i 
the  inhabitants  of  the  town  from  the  liability  t 
biite.  Sect.  57  of  stat  7  G.  4.  c.  x.,  it  is  true. 
Commissioners  under  the  previous  Act,  1  &  2  &• 
from  the  expence  of  maintaining  so  much  of  tbc 
is  within  the  town :  but  the  effect  of  this  i^  not  t 
the  inhabitants  of  the  town,  but  only  to  shift  the 
of  the  Commissioners,  if  they  ever  were  liable  i 
this  road,  to  the  trustees  under  stat.  7  6r.  4.  r. 
were  to  provide  for  the  repairs  of  the  whole  road  b 
of  the  powers  given  to  them  by  the  last  niention 
But  it  does  not  appear,  indeed,  that  the  Commi 
at  any  time  were  bound  to  perform  the  repairs ;  1 
liability,  by  sect  30  of  stat.  1  &  2  Cr.  4.  c.  lix., 
only  in  respect  of  such  roads  as  they  had  ado[ 
performing  repairs:  and  the  case  does  not  shi 
they  had  so  adopted  the  road  now  in  question. 
at  any  rate,  whatever  exemption  the  inhabitant 
town  were  entitled  to  under  sect.  57  of  stat. 
c.  X.  can  exist  only  to  the  extent  to  which  the  w< 
performed  by  the  Commissioners. 

Then  the  expence  properly  falls  on  The  Local 
of  Health,  which,  by  sect.  117  of  staL  11  &  ] 
c.  63.,  has  the  "  powers,  authorities,  duties,  and 
ties,"  throughout  the  district  comprehending  tb 
which  surveyors  of  highways  have.  The  inhabi 
the  district,  by  that  section,  are  not  liable  to  a 
(tolls  excepted)  in  respect  of  roads  in  the  parish 
their  district :  the  Legislature  must  have  intend 
they  should  be  liable  for  all  in  their  district,  and  ( 
that  is  not  necessary  for  the  decision  of  this  qi 
exclusively  so.     Under  sect.  68  the  streets  are  ve 
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and  are  under  the  management  of.  The  Local  Board :  and  '     1854. 
"streets,"  by  the  interpretation  clause,  sect  2,  includes    The  Qukew 
any  highway,  not  being  a  turnpike  road.'    This  ^oad,^'^^^^'^^^^ 
therefore,  is  still  under  the  conti'oul  of  the  trustees:  but      rri^^^JL 
they,  under  stat.'4  &  d  Vict  cSO'.y  af^  16  oStain  assist- 
ance Irobi  the  survdyoi^  that  is;' In  this  'iiislihice,  llie 
Local   Boai-d.      Th^   J^ocal '  Boafrd;  therefore,   though  ' 
probably  they  'tAnhot,    ufndier  ^ects.  '86,  87   of  ^itat. 
11  &  12  Vict.  c.  63.,' give  this  aid  from  a  district  rate,  ' 
may  lay  an  ordinary  highway  rate  fof  the  ptirpbse.    " 

Cowling  and  Gates^  cbntrst.     This  is  clearly  a  turn- 
pike road  within  the  meaning  of  stat.  4  &  5  VicL  c.  59. 
Stat  7  G.  4.  c.  X.  .9.  1.  so  denominates  it    It  is  true  thaf 
there  are  other  purposes,  besides  that  of  maintaining  *"' 
the   road,   to  be  answeired   by  the  Act:  but' the  road 
itself  has  all  the'qtialities  of  an  ordinary  turnpike  road.   ' ' 
Sect;  9  gives  power  'to  tkke  tolls  at  the  turnpike  or ^oll" 
gate :  sect  45  authoriises  the  mortgage  of  tolls,  a  very 
common    incident    to   turnpike   roads.      Sect.   32,   in 
respect  of  the   advantage  to  be  gained   by  the  lands 
protected,  subjects  them,  not  to  a  varying  liability,  but 
to  a  fixed  payment  in  aid  of  the  ordinary  turnpike  road 
fund.     [Lord  Campbell  C.  J.     I  believe  we  are  all  of 
opinion  that  this  is  a  turnpike  road  within  stat.  4  &  5 
Vict.  c.  59.] 

Next,  the  language  of  sect  57  of  stat  7  G.  4.  c.  x. 
seems  to  shew  that  the  Legislature  intended  to  give 
this  road  altogether  a  different  character,  in  respect  of 
the  powers  and  liabilities  relating  to  it,  from  that  of  the 
other  roads  in  the  district  which  were  under  the  controul 
of  the  Commissioners. 

As  to  the  liability  of  The  Local  Board  of  Health :  it 
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seems  that  the  Legislature,  by  sects.  2  and  6 
11  &  12  Vict  c  63.9  meant  to  reserve  the  a 
and  liabilities  of  the  trustees  of  turnpike  roads. 
ton  J.  In  sect  117  yon  find  that  it  was  thoug 
sary,  where  the  inhabitants  of  a  district  are 
firom  liability  as  to  ^any  highway  rate  or  o 
ment"  in  respect  of  repairing  roads  or  highway 
the  district,  to  except  from  this  protection  *' 
pressly ;  as  if  the  general  terms  of  the  enactment 
turnpike  roads.]  The  road  in  question  is  n 
that  provision :  it  applies  only  to  roads  wit 
district.  There  is  no  power  expressly  give 
Local  Board  to  raise  money  for  this  purpose  ;  i 
powers  being  statutable  only,  they  can  have 
power  at  alL  Nor  does  any  difficultj  arise  fi 
inability  to  repair  the  road :  the  common  law 
that  of  the  parish,  attaches.  The  case  nu 
questions  as  to  notice:  but  it  seems  that  the 
nation  of  these  will  depend  upon  the  decision 
other  points. 

Cur. 


Ix>rd  Campb£LL  C.  J.,  in  this  term  (iUS 
delivered  the  judgment  of  the  Court. 

At  a  special  session  for  the  highways,  twc 
made  an  order  under  stat.  4  &  5  Vict.  c.  59.  «. 
the  surveyor  of  the  highways  of  the  parish  of  Br 
for  payment  of  a  sum  of  money  to  the  trustees  < 
pike  road  to  be  laid  out  in  the  repair  of  a  pa 
turnpike  road  within  the  town  of  Wcrthmg  in  t 
of  Broadwater.  The  quarter  sessions,  upoi 
quashed  the  order,  subject  to  the  opinion  of  tl 
upon  the  facts  slated  in  a  special  case. 
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Upon  the  argument  of  this  case,  three  questions  were 
raised  for  our  consideration:  1st  As  to  whether  the  Act 
in  question  was  a  turnpike  Act,  within  the  meaning  of 
Stat.  4  &  5  Vict  c.  59. ;  2dly.  As  to  the  effect  of  the 
57th  section  of  stat  7  G.  4.  c.  x.,  which,  it  was  said, 
discharged  the  town  of  Worthing  from  the  making  and 
maintaining  the  road  in  question  ;  and,  3dly.  and 
principally,  on  the  effect  of  The  Public  Health  Act 
on  the  liability  to  contribute  to  the  repairing  of  the 
road 

With  regard  to  the  first  question,  we  intimated  our 
opinion,  during  the  argument,  that  the  road  was  a  turn- 
pike road,  within  the  meaning  of  stat.  4  &  5  Vict.  c.  59. 
It  was  argued  that  the  making  the  groynes  for  the 
defence  of  the  road  was  also  an  advantage  to  the  owners 
of  the  lands,  which  those  groynes  would  defend  from  the 
incursions  of  the  sea,  and  that  money  expended  by  the 
trustees  upon  those  groynes  would  enure  to  the  benefit 
of  those  lands,  as  well  as  to  the  benefit  of  the  turnpike 
road.  But  the  owners  were  to  pay  a  definite  annual 
sum,  correctly  and  properly  estimated  as  we  must  suppose, 
with  reference  to  the  advantage  they  would  derive.  This 
sum  would  be  in  ease  of  the  persons  bound  to  repair 
the  road:  the  Act  expressly  constitutes  it  a  turnpike 
road:  and  we  see  no  reason  whatever  for  thinking  that 
this  is  not  a  turnpike  trust  within  the  meaning  of  stat. 
4&5  Vict.  c.  59. 

With  regard  to  the  second  point,  it  was  contended 
that  the  exception  at  the  end  of  the  57th  section  of  this 
same  turnpike  Act  had  the  effect  of  entirely  relieving 
the  town  of  fVorthing  from  the  liability  of  maintaining 
the  road.  The  provision  in  question  is  contained  in  a 
clause  for  saving  the  rights  of  the  (commissioners  of  the 
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town  ci  fFortkoff  under  a  former  Act  of  F 
and  the  clause  in  question  enacts  that  the  rigb 
and  authorities  vested  in  those  Commissionei 
good  and  ralid,  save  and  except  that  the  Comi 
shall  be  freed  and  dischaiged  from  the  expence  < 
and  maintaining  so  much  of  the  road  as  is  sitm 
the  town  of  WarAinff,  and  of  making  and  mi 
groynes,  embankments  and  other  sea  defenc 
protection  of  the  same.  We  construe  this  ena 
taking  the  road  out  of  the  controol  of  the  Comn 
it  being  made  by  the  other  parts  of  the  Act  a 
road  under  the  mani^ment  of  the  turnpike 
Before  the  passing  of  the  turnpike  Act,  the 
under  the  management  of  the  Commissioners  i 
prior  Act ;  and  it  was  proper,  in  subjecting  i 
management  of  the  turnpike  trustees,  to  say 
Commissioners  should  no  longer  have  the  cent 
it,  and  should  be  fiieed  from  the  obligation  of  ma 
it.  The  eflfect  seems  to  be  that  the  manageme 
road  was  transferred  from  the  Commissioner 
turnpike  trustees:  and  the  road  became  in 
turnpike  road  under  the  management  of  trustee 
the  right,  under  the  statute,  to  seek  relief 
fiarish  in  case  of  de&ciency  of  their  funds,  tl 
remaining  liable  to  indictment  at  common  la' 
repair  of  the  road. 

Assuming,  then,  that  the  road  in  question  wt 
pike  road  within  the  meaning  of  stat.  4  &  5  Vi 
and  that  the  liabilities  of  the  surveyors  of  tl 
were,  after  the  passing  of  the  turnpike  Act,  the 
in  the  case  of  ordinary  turnpike  trusts,  the  p 
question,  which  is  one  of  some  difBcultj  and 
general  importance,  is  sm  to  the  effect  -of  Thi 
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Health  Act  when  the  town  of  Worthing  became  a  district       1954^ 
under  the  provisions  of  that  statute.  The  Queen 


By  the  68th  section  of  The  Public  Health  Act,  1848, 


Worthing 


thestreets^vhich  by  the  interpretation  clause  (a)  includes  ^^° 
all  highways  not  being  turnpikes,  are  vested  in  The  Local 
Board,  who  are  charged  by  the  Act  with  the  levelling, 
paving,  flagging,  channelling,  altering  and  repairing  the 
same.  Turnpike  roads  appear  to  have  been  excluded 
firom  these  provisions,  for  the  purpose  of  their  being  left 
under  the  controul  of  the  turnpike  trustees.  We  held, 
in  Elmer  v.  Norwich  Local  Board  of  Health  (A),  that  the 
expences  of  repairing  the  highways  within  the  district, 
which  are  expressly  charged  by  the  Act  upon  the  Local 
Board  of  Health,  were  to  be  defrayed  by  a  district  rate 
under  the  Act,  and  not  by  a  highway  rate.  We  are 
now  to  consider  how  the  contribution  for  the  repair  of 
that  part  of  a  turnpike  road  which  lies  within  the  district 
of  a  local  board  of  health,  part  of  a  parish,  is  to  be 
raised. 

By  the  117  th  section  of  the  Act,  the  local  board, 
within  the  limits  of  the  district,  are,  exclusively  of  any 
other  person,  to  execute  the  office  of,  and  be,  surveyor 
of  highways,  and  to  have  all  (he  powers,  duties  and 
liabilities  of  surveyors  of  highways,  except  so  far  as  in- 
consistent with  the  provisions  of  the  Act  In  the 
Nonoich  case  (c),  before  referred  to,  we  intimated  our 
opinion  that  the  local  board  became  the  surveyors  of 
the  whole  district,  and  not  the  surveyors  of  any  parti- 
cular parish  within  the  district.  In  the  present  case  no 
question  as  to  different  parishes  within  the  district  arises, 


(a)  Sect.  2.  (6)  Ante,  p.  517. 

(c)    Elmer  v.  Norwich  Local  Board  of  Healthy  ante,  p.  517. 
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the  whole  district  forming  part  of  the  parish  o 
wetter.  By  the  express  words  of  this  previa 
surveyors  of  the  entire  parish  were  excluded  fi 
cuting  the  office  of,  or  being,  the  surveyor  of  I 
within  the  district ;  and  the  local  board  are  to 
powers,  duties  and  liabilities,  except  where  ino 
with  the  provisions  of  the  Act.  Then  follows 
important  part  of  the  117  th  section  upon  wl 
counsel  for  the  surveyors  of  the  parish  mainl 
"  And  the  inhabitants  of  any  district  shall  not  ii 
of  any  property  situate  therein  be  liable  to  the  ] 
of  highway  rate  or  other  payment,  not  being  \ 
respect  of  making  or  repairing  roads  or  highway 
any  parish,  township,  or  place,  or  part  of  anj 
township,  or  place,  situate  beyond  the  limits 
district"  Nothing  can  be  more  strong  than  t 
vision,  to  shew  that  the  local  district  is  to  be 
relieved  from  all  rates  or  payments,  not  being  i 
respect  of  the  repair  of  all  roads  or  highways 
spot  beyond  the  limits  of  the  district.  The  < 
not  like  the  68th  section,  which  uses  the  word  ' 
explained  by  the  interpretation  clause  to  includ 
ways  exclusive  of  turnpike  roads;  but  the  cla 
the  word  "  road,"  as  if  expressly  to  extend  to  a 
and  not  to  be  confined  to  highways,  not  tnm{ 
management  of  which  is  vested  in  the  local  boar 
exception,  also,  of  the  payment  of  tolls  appears 
that  turnpike  roads  were  not  excluded  from  thi 
sion.  The  effect  of  this  provision,  exempting 
habitants  of  the  district  from  the  payment  of  the 
of  any  road  out  of  the  district,  coupled  with  t 
ceding  provision,  by  which  the  duties  and  liab 
the  surveyors  of  the  district  are  thrown  exclusiTc 
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the  local  board,  appears  to  us  to  be  that  the  liability,  to  1354. 
contribute  to  repair  in  the  event  of  a  deficiency  of  the  The  Qqeen 
turnpike  funds,  is  divided,  and  that  the  part  of  the  vVorthino 
parish  without  the  district  remains  liable  to  contribute,  J^^^ 
in  case  of  deficiency,  to  the  repair  of  any  part  within  the 
parish  and  not  being  within  the  district,  whilst  the 
district  remains  alone  liable  to  such  contribution  for 
the  repair  of  any  part  of  the  road  within  the  district 
After  the  words  of  the  117th  section,  which  so  expressly 
exclude  any  exercise  of  the  powers  of  the  parish  sur- 
veyors within  the  district,  and  after  the  immediately 
subsequent  provision  which  expressly  relieves  the  inha- 
bitants of  the  district  from  liability  to  any  payment  for 
the  repair  of  any  road  beyond  the  limits  of  the  district, 
it  seems  to  us  quite  impossible  to  hold  that  the  former 
powers  of  the  surveyors  of  the  entire  parish  remain  so 
that  they  could  make  a  general  rate  upon  the  inhabi- 
tants of  the  parish  including  the  district  for  the  repair 
of  any  part  of  the  road  situate  in  the  parish  of  Broad- 
water without  the  district:  and,  if  the  whole  parish 
cannot  be  made  to  contribute  as  to  what  lies  out  of  the 
district,  it  would  be  manifestly  unjust  to  the  part  of  the 
parish  without  the  district  that  the  whole  parish  should 
be  taxed  for  the  repair  of  the  part  within  the  district  of 
Worthing.  And  the  statute  takes  away  all  power  of  the 
parish  surveyors  to  interfere  in  the  district.  The  only 
way  of  carrying  out  the  intention  of  the  Legislature 
appear  to  us  to  be,  by  holding  that  the  two  parts  of  the 
parish  become  entirely  distinct  for  the  purpose  of  con- 
tributing towards  the  repair  of  the  turnpike  roads,  as 
well  as  for  that  of  repairing  the  general  highways :  and 
we  see  no  difficulty  in  The  Local  Board  being  ordered  to 
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by  a  district  rate;  whilst,  in  the  note  at  page  187,  he        1854. 
observes  that  the  local  board  may  still  have  to  levy  a     ihc  Quken 
highway  rate  for  purposes  other  than  the  matters  thrown     y^o^jni^ 
on  the  district  rate  by  the  Act.     The  raising  a  sum  of      r^^^^ 
money  for  contribution  towards  the  repair  of  a  turnpike 
road  seems  a  matter  for  which  the  local  board  would 
have  to  resort  to  the  powers  of  rating  under  the  Highway 
Act,  transferred  to  them  by  the  117th  section  of  The 
Public  Health  Act. 

The  order  of  the  two  justices  in  question,  havhig  been 
made  against  parties  having  no  fund  applicable  by  law 
to  the  purpose  in  question,  and  no  power  to  raise  such 
a  fund,  is  bad.  And  the  Court  of  Quarter  Sessions  were 
right  in  quashing  this  order.  Our  judgment  is,  therefore, 
that  the  order  of  Sessions  quashing  the  order  of  the 
magistrates  be  confirmed. 

Order  of  Sessions  confirmed. 
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INDEX 

TO 

THE  PRINCIPAL  MATTERS. 


ABANDONMENT. 
On  loflfl  by  pirates,  180.    Insurance^  II. 

ACCEPTANCE. 

I.  Of  payment  poit  diem,  83.     Accord, 

II.  Of  bill  of  exchange,  683.  Bills, 
IV. 

lU.  Of  office  full  of  on  usurper,  249. 
Election^  I.  1. 

ACCORD. 

I.  Accord  and  satisfaction  under  agree- 
ment bj  parol  after  breach  of  award 
under  submission  bj  deed. 

Declaration  stated  that  bj  deed 
between  plaintiff*  and  defendant,  who 
were  partners,  it  was  agreed  that 
plaintiff*  should  retire  from  the  part- 
nership, and  it  should  be  referred  to 
arbitration  what  sum  should  be  there- 
fore paid  by  defendant  to  plaintiff*: 
that  It  was  awarded  that  a  sum  named 
should  be  paid  by  instalments:  but 
defendant  had  paid  only  a  part  thereof. 

Plea:  that,  after  breach  of  the 
award  by  nonpayment  of  the  first 
instalment,  it  was  agreed  between 
plaintiff*  and  defendant  that  defendant 

3  T2l 


should  not  assist  one  B.  in  a  certain 
claim  which  he  was  urffin^,  and  that 
defendant  should  pay.  By  mstalments 
on  certain  days  named,  the  last  but 
one  being  14tn  April,  a  sum  in  all 
amounting  to  less  tnan  the  sum  award- 
ed; which  agreement  and  the  per- 
formance thereof  plaintiff*  accepted  in 
satisfaction  of  the  sum  awarded,  and 
all  causes  of  action  in  respect  thereof, 
and  the  said  breach  :  and  that  defend- 
ant paid  plaintiff*  the  instalments  on 
the  days  named  in  the  second  agree- 
ment, which  plaintiff* accepted  in  satis- 
faction (as  before),  and  in  performance 
of  the  second  agreement. 

Held :  that  the  deed  of  submission 
was  merely  inducement,  and  that  the 
action  was  brought  for  breach  of  the 
award ;  and  that  therefore  there  might 
be  accord  and  satisfaction  under  an 
agreement  by  parol,  made  after  the 
breach  by  non-payment  of  the  first 
instalment :  and,  consequently,  that 
the  defendant,  in  support  of  his  plea, 
was  not  bound  to  shew  an  agreement 
under  seal. 

It  appeared  that  the  last  payment 
but  one  under  the  second  agreement 
was  made  on  19th  April,  not  on 
14th;  and  that,  when  it  was  made, 
plaintiff*  refused  to  accept  it  except  as 
on  account  of  the  money  due  on  the 
award,  which,  he  contended,  was  still 
binduig :  but  he  made  no  objection  to 
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ACtlON. 


the  payment  as  having  been  made  too 
late. 

Held  that  the  defendant  had  per- 
formed the  second  agreement,  the 
effect  of  the  transaction  on  the  l^th 
being  that  the  plaintiff  agreed  to  take 
the  payment  as  made  on  the  14th. 
Smith  V.  Trowsdale,  83. 

II.  Performance  in  satisfaction  by  pay- 
ment post  diem,  88.     Ante,  I. 

ACCOU^T. 

Under   Patent  Law   Amendment  Act, 
969,  977.     Pdienty  11.  1,  2. 

ACCOUNT  STATED. 

L  Pleading. 

VariatioD    from    statutory  form    of 
count. 

Under  «ect.  9)  of  The  Common  Law 
Procedure  Act,  1852,  a  count  for 
money  found  to  be  due  from  the 
defendant  to  the  plaintiff*  on  accounts 
stated  between  them  is  sufficient, 
though  it  omits  the  words  "for  money 
payable  by  the  defendant  to  the  plain - 
tin  for"  contained  in  the  form  given 
in  Schedule  (B.).  Faggv.  Nudd,  ^50. 

II.  Implication  of  law  from  the  fact, 
650.     Ante,  I. 


ACKNOWLEDGMENT. 
See  AdmissiofL 

ACQUITTAL. 
New  trial  after,  942.    New  Trials  LI. 

ACTION. 
I.  When  It  Ues. 

1.  By  seaman  against  shipowner  for 
JBot  having  medicines  on  board. 

1st  count.  ITiat  plaintiiT  engaged 
with  defendant,  to  serve  on  noard 
defendant*8  (a  British)  vessel,,  as  a 
common  seaman,  on  a  specified  voyage 
kmn  and  to  a  Britifh  port.     Breach  : 


that  the  vessel  wms  leftk  j  « 
worthv,  by  which  pliunti 
unwell  and  sustained  daina| 

Held,  on  demurrer,  that 
was  bad,  there  being  no  aS 
knowledge  or  deceit,  nor  c 
press  warranty  that  the  v 
seaworthy  ;  and  the  law  not 
any  such  warranty  fVom  th< 
of  shipowner  and  seaman. 

2n(l  count.  That  dcfenc 
lected  to  supply  and  keep 
tlie  vessel  a  proper  supply 
cines,  whereby  puintiff  s  h< 
fered. 

Held,  on  demurrer,  that  s 
P'ict.  c.  112.  s,  18.  makes  it 
of  the  shipowner  to  have 
such  medicines  ;  and  that,  tl 
Act  imposes  a  penalty,  reeov 
a  common  informer,  as  th< 
punishment  for  the  breach 
duty  as  to  the  public,  sailor 
ing  a  private  injury  from  tl 
of  that  statutable  duty  are  e 
maintain  an  action  to  recor 
ages.  And  that  the  count  ^ 
Couch  V.  Steely  402. 

2.  By  tenant  against  landlon 
tinning  a  nuisance  in  < 
before  the  contract  of  den 
Drainc^e, 

3.  Scienter  when  essential,  4< 
1. 

4.  Malice  and  want  of  proba^ 
when  essential,  929.     Arre 

5.  For  arrest  for  whole  sum  r 
after  part  satisfaction,  929. 
I.  1. 

6.  For  private  injury  from  1 
public  duty,  402,     AtUe^  I. 

7.  Notwithstanding  imposltio 
alty  by  the  statute  creatincr  i 
402.    Ante,  1. 

II.  Effect  of  bankruptcy  and  ini 

1.  Cau&e  of  ai}tioo  accruing 
inaoivenoy. 

Count  by  a  printer  <br  noti 
a  printing  machine  ttconrdin^ 
tract,  whereby  the  trnde  of 
hlid  beett  ruined,  iind  he  had 
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insolyeat.  Plea;  that,  after  the  ac- 
cruing of  the  causes  of  action,  plaintiff 
took  the  benefit  of  the  Insolvent 
Debtors*  Act,  and  the  causes  of  action 
:  vested  in  the  provisional  assignee. 
Demurrer;  and  further  replication, 
:  that  the  assignee  had  not  intervened  ; 
on  which  was  a  rejoinder,  and  a  de- 
naurrer  to  the  rejoinder. 

Held:  that  stat.  15  &  16  Viet.  c. 
7^.  *.  142.  does  not  apply  to  actions 
commenced  after  the  insolvency  of  the 
plaintiff;  and  that  the  non-interfer- 
ence of  the  assignees  is  immaterial 
where  the  cause  of  action  accrues 
before  the  insolvency :  and  therefore 
the  replication  was  not  an  answer  to 
the  plea. 

Held,  also,  that  the  cause  of  action 
disclosed  in  this  count,  and  the  special 
damage  there  alleged,  were  wholly  in- 
jury to  the  estate  of  the  plaintiff^  and 
not  personal  damage;  and,  conse- 
quently, that  the  whole  cause  of  action 
passed  to  the  assignee,  and  the  plea 
was  good.     Stanton  v.  Collier^  274. 

2.  Cause  of  action  injury  to  estate  and 
not  personal  damage,  274.    Ante,  1. 

III.  Notice  of  action. 

1 .  Against  justice  of  the  peace,  must 
shew  under  which  section  of  stat. 
11  &  12  VicL  c,  44.  the  complaint 

arises. 

Plaintiff  declared  against  defendant 
for  maliciously  and  without  reasonable 
or  probable  cause  issuing  a  warrant 
under  his  hand  and  seal,  and  procur- 
ing plaintiff  to  be  arrested.  Plea: 
Not  Guilty,  by  stat.  11  &  12  Vkt.c. 
44.  *.  10.  The  notice  of  action  stated, 
a^  cAuse  of  action,  that  defendant,  with 
force  and  arms,  caused  plaintiff  to  be 
assaulted  and  beaten,  apprehended  and 
imprisoned,  without  reasonable  or  pro- 
bable cause  (not  alleging  malice). 

The  evidence  was  that  defendant, 
being  a  justice,  in  a  matter  within  his 
jurisdiction,  issued  a  warrant  under 
which  plaintiff  was  apprehended;  and 
it  was  sought  to  shew  that  this  was 
done  luaHciously. 

Held :  not  a  good  notice  under  sect. 
9  ofi^tat.  11  &  12  Vic^  <r.  44^  as  the 
cause  of  action  insisted  on  wae  under 


sect.  1 .,  but  the  notice  did  not  point 
clearly  and  explicitly  to  such  a  cause 
of  action,  but  rather  to  a  complaint 
under  sect.  2,  for  acting  without  juris- 
diction.    Tayhr  v.  Nesfidd,  724. 

2.  When  necessary  to  allege  malice, 
724.    Ante,  1. 

IV.  Pendency  of  action. 

Until  final  judgment  entered  up,  977. 
Patent,  11.  2. 

V.  Limitation.     LimitaHon, 

ADDITION. 
To  acceptance,  683.    JBiUs,  IV. 

ADMISSION. 
By  part  payment,  136.    Limitatum, 


ADJACENT   lENEMENT. 

i    in 
nnage. 


Rights    in    respect  of   nuisances,  128. 
jJroitUiffe, 


ADOPTION. 

Of  an  act  of  Parliament  at  a  meeting 
improperly  convened,  688.  Church- 
warden, II. 


AFFIDAVIT. 

To  negative  jurisdiction  of  justices,  607. 
Conviction,  I. 

AGENT. 

I.  Liability  of  agent  in  transaetion»  with! 
third  parties. 

Under  what  circittnistJmces  he  is  to  be 
considered  as  having  purchased  on^ 
his  own  account  and  resold  tb'  his 
pi-incipal.  1 

Defendants,  tnerchants  resident  in 
,  Ireland,  wrote  to  S,  A.,  a  n^erchant 
resident  lu  Lgndon,  authorl^iing.  him 
**  tp  take  for  us  two.  cargoes*' pf-^af/!(i 
cpr^  1000  to  1500  quarters  at  24*.  to 
^•3^1  "  payment  bj  Qur  acceptai^a 
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at  2  or  3  months,*'  and  in  postscript 
added,  ''You  maj  90  to  24a.  6d,,Af 
you  find  you  cannot  do  the  work  at 
24s.  or  3d'*  S,  A,  made  a  barjjain 
with  i?.,  a  merchant  resident  in  Zon* 
rfpn,  for  a  cargo  by  the  C,  and  sent 
him  a  note  commencing  "  Sold  by  order 
and  for  account  of  R.  to  our  principals 
the  cargo"  of  Btdgarian  corn  per  C. 
at  24*.  Grf.  per  quarter,  cost,  freight 
and  insurance,  "Sellers  to  pay  a  com- 
mission of  two  per  cent,  rayment  in 
cash**  in  one  week  after  receipt  of 
documents.  On  the  same  day  i?.  in 
his  books  debited  S.  A,  with  the  price 
of  the  oaiigo,  and  sent  S,  A.  the  ship- 
ping documents  with  the  bill  of  lading 
indorsed,  and  an  inToice  beaded  ^^S.A. 
bought  of  R^  On  tho  same  day, 
S.  A.  wrote  to  defendants  "  to  advise 
haying  purchased  for  your  account  the 
cargo  of  Bulgarian  com  per  C,  at 
24*.  9d.  per  qur.  C.  F.  j*  /,  which  is 
3d,  per  quarter  over  your  limit  for 
Ibrailoj  but  proportionately  cheaper.** 
In  this  letter  were  inclosed  the  ship- 
ping documents  of  the  C.  (including 
the  indorsed  bill  of  lading),  and  an 
invoice  headed  "Invoice  of  a  cargo, 
&c.  bought  by  order  and  for  aooount 
.and  risk**  of  defendants  ;  and  a  draft 
for  the  price  at  24*.  9rf.,  drawn  by 
S,A,oQ  defendants.  Defendants  re- 
turned the  draft  accepted,  stating  in 
the  letter,  "  We  note  purchase  of  com 
per  C  at  24#»  9iL  We  would  much 
rather  have  had  Ibr^iia  at  24*.  or 
24*.  3d:*  After  this,  whilst  the  bill 
wHs  still  current,  and  before  the  arri- 
y9l  qf  the  C,  S,  A.  failed,  R.  stopped 
the  cargo  of  the  C,  treating  5.  A,  as 
the  purchaser,  and  claiming  to  be  an 
unpaid  vendor  to  him.  Defendants, 
QtL  receiving  an  indemnity  from  R, 
against  the  biH,  paidlbim  the  price  less 
dispount,  at  the  rate  of  24*.  &f.,  being 
less  than  the  sum  for  which  the  bill 
Wfts  accepted,  which  was  at  the  rate  of 
24*.  9</. 

Ilhe  assignees  of  S.  -4.,  who  had 
become  bankrupt,  sued  defendants  on 
the  bill.  J7.  defended  the  action  for 
them,  on  the  ground  that  the  con- 
sideration for  the  bill  had  fHiled.  A 
OAse  was  stated  for  this  Court,  in  which 
the  correspondence,  containing  as  a 
above  stated,  was   set  out,  and  the 


Court  had  power  to  draw  11 
of  fact. 

Held :  that  on  the  abore  d 
it  must  be  taken  that,  notiritl 
the  form  of  the  contract  not 
the  defendants*  order  to  S, 
transaction  was  a  sale  from  It 
and  a  sale  from  S,  A.  to  de 
and  not  a  sale  from  R.  to  di 
through  ^S*.  A.  And  this, 
reference  to  the  f»€^  thai .  dc 
resided  in  Ireland. 

Held  also  that,  the  indors* 
lading  being  assigned  to  d€ 
for  value,  £^  had  no  right  U 
transitu;  that  consequently 
ment  of  B.  by  defendaals  wai 
own  wrong ;  and  that  theconaj 
for  the  bill  of  exchange  had  n< 
and  the  plaintiffs  were  enl 
judgment.   Pemmff  V.  Aiexam 

TL  Particular  instaneesi  ). 

1.  Agency  of  the  directors  oi 
registered  Joint  Stock  Gobi 
Bank,  H.  1. 

2.  Purchases  from  or  throu^l 
mission  agent,  263-    AnU^  J 

3.  Of  captwn  of  ship,  559-  i 
IV.  1. 

in.  Powers. 

1.  Excess,  when  severable,  1. 
II.  1. 

2.  Not  to  contract  for  higliei 
for  original  MrTioe«  569«  C 
IV.  1. 

3.  Construction  of,  hem  &r  : 
bj  eonaideraltions  of  public 
559.    Cmiraet^lV^  li     : 

IV.  Of  foreign  prinoyal. 

Liability  of  affent  to  third 
283.    Ante,  I. 

ALDERMAK. 
See  Mumttpal  QfrparaHam,  til. 

ALLOTMENT. 

Letter  of,  substitution^^  nomin 
Contract,  I.  1. 


ALLOWANCE. 


APPEAU 
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ALLOWANCE. 
I,  Of  treasurer's  accounta,  763.   Cowdy, 

IL  For  attending  as  witness,  902.   Costs. 
ILL 


ALTERATION. 

I.  In  tenure  Cff  office^  653.    Surety, 

n.  In  acceptance  of  bill,  683.  Bills,  IV, 

m.  In  premises  insured  against  fire, 
868.    Inmrance,  X. 

AMENDMENT. 

I.  Common   Law  Procedure :    amend* 
pient  at  trial. 

Where,  in  an  action  of  contract,  one 
of  several  defendants  appears  at  the 
trial  not  to  be  liable,  the  proper 
course  for  the  rflaintiff,  under'  The 
Common  Law  rrocedurte  Act,  1852, 
is  to  apply  at  the  trial  for  an  anjend- 
ment  under  sect.  37.  The  misJQinder 
is  not  such  a  defect  or  error  as  can  be 
amended  after  the  trial  bj  the  Court 
in  banc  under  sect.  222.  Hobson  v. 
'  Dofyle,  896. 

IL  Of  indictments. 

Misdescription  of  footway. 

On  the  trial  of  an  indictment  charg- 
ing defendant  with  obstructing  a^foot- 
wa^r  leading  from  A*  to  C,  it  appeared 
that  there  was  a  way  leading  from  A. 
to  C,  but  that  it  passed  through  an 
intermediate  pontt  B.,  and  that  tHe 
way  was  a  carriage  way  from  A.  to  B. 
and  a  footway  only  from  B.  to  C. 
The  obstruction  was  between  B, 
and  a 

Held  that,  assuming  this  to  be  a 
misdescription,  the  indictment  mighty 
under  stat.  14  &  15  Vict.  c.  100.  *.  L, 
be  amended  at  the  trial,  by  substi- 
tuting a  description 'of  the  way  as  a 
footway  leading  from  JR.  to.C.  Be- 
gina  V.  Sturge^  734. 


JIL  Of  writ  of  mandamus. 

See  Beginay,  Derbyshire,  ^c.  Bailway, 

788. 

IV.  Of  rules  of  Friendly  Society,  194. 
Friendly  Society,  I. 


ANNUITY.     . 

Charge  of  in   a  devise,  219.     Devise, 
ILL 


APPEAL. 

I.  Toseseions:  extent  of  jariadieiion. 

1.  When  general,  and  not  limited  to 
particular  points,  477.  Certificate, 
1.  1. 

2.  On  appeal  against  diversion  of 
highway,  477.     Certificate,  I.  1 ,  . 

II.  What  is  a  hearing  and  decision. 

A  decision  that  a  certificate  is  bad 
on  the  face  of  it,  477.  Certificate, 
I,  1. 

IIL  Discretion. 

On  appeal  against  adiscretionary  act, 
599.    Highway,TmA, 

rV.  Costs. 

L  Payment  how  enforced :  execution 
outorQ.B.      ^  '      • 

An  onler  uf  Sewsions,  digm&iflf  Ihn 
appeal  agitkfiHt  a  poor  rate,  and  oi'der- 
ing  eo&ts  to  be  paid  by  the  appellant 
to  ibe  respondent,  h  yalid  and  to  ay 
be  enforced  by  rciuoviog  It  into  this 

.  Court,  and  ieauinjgj  execution  thereoa 

,  under  Btat,  12  k  1^  %Hcl,  c.  45.  j.  18. ; 
for  ill  at  Act  does  not  lake  away  the 

.  jurisdiction  given  by  stat.  17  &.  2. 

.  r.  3B.  ff,  4,,  to  ortkr  costs  on  an  appeal 
from  a  poor  rate,  tut  gives  an  addi- 
tion id  i-emedy  for  enforcing  Hvch  an 
ord^r.  ^  J        .    \!     I 

Semhle,  ihai  in  cases  in  which  juris- 
diction to  order  costs  on  appeal  is 
given  only  by  stat.  12  &  13  Vidt,  C  45. 
s,  5.,  the  order  may  be  enforced  under 
sect.  18.  if  tlie  order  be'ih  other 
respects  valid. 
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Semble^  also,  that  an  order  for  costs 
in  such  a  case  may  be  valid,  thoueh 
ordering  the  oosts  to  be  paid  to  the 
party  and  not,  as  required  by  stat. 
11  &  12  Vict.  c.  43.  «.  27^  to  the 
clerk  of  the  peace.  Sed  quare.  Re- 
gina  V.  HunUey^  172. 


ARRKAKS. 

Of    interest    on    turnpike  _  deU, 
Highway y  VIII.  1. 


ARREST. 


APPOINTMENT. 

Bemoral  by  certiorari,  640.    Certiorari^  I 
U. 


APPROPRIATION. 


Of  turnpike    funds,    599. 

vni.  1. 


Hightcay, 


ARBITRATION. 
L  Submission. 


2.  To  whom  payment  is  to  be  ordered, 
172.    Ante,  I.  |  '        '  ^ 

\  I.  On  final  process,  for  more  thi 

3.  Cumulative  remedy,  172.   Ante^  1.  i     due. 

1.  Remedy  by  action  where  the 
malice  and  wanit'of  |>robable  a 

Where  it  appears  bj  the  declan 
that  defendant  Las  recovered  a  ji 
ment  for  debt  ^d  .  cost^  agi 
plaintiff,  and  i^as  issued  a  csusa 
dorsed  to  satisfy  the  whole  of  ) 
debt  and  costs,  and  af^erwazds 
debt  itself  has  been  satisfied  (asw: 
the  judgment  i«  recovered  by 
holder  of  a  bill  of  exchange  aga 
the  accq)tor)  and  the.  drawer, 
whose  accommodatioa,  tiie.  biU 
been  accepted,  pays  to  the  holder 
amount  due  on  the:  bill),  iM>  m 
reduce  the  sum  remaining  due  oa 
judgment  to  a  sum  below  20/., 
that  aflerwards  .  the  defendant 
delivered  to  the  sheriffs  bailii 
warrant  indorsed  to  satisfy  the  w 
debt  and  costs,  and  has  prooi 
plaintiff  to  be  arrested  to  satUly 
whole,  and  there  is  an  alle^ratio; 
malice  and  want  of  probable  ca 
and  of  special  damage,  by  mean 
the  premises,  in  the  plaintiff  b 
prevented  from  attending  to  his  l 
nesjs,  being  injured  in  hi!i  credit, 
incurring  expence  in  procurin" 
liberation  by  a  Judge's  order,  ; 
fact5  shew  a  good  cause  of  action. 

So  held,  on  demurrer  to  the  d< 
ration.     Churchill  v.  Siggers^  9*2£ 


1 .  By  deed :  when  mere  inducement, 
83.    Accord,  I. 

3  Member  of  Friendly  Society  when 
estopped  by  agreement  to  refer  in 
an  informal  manner,  363.  Friendly 
Society,  IV.  1. 

II.  Breach. 

By  nonpayment  of  an  instalment,  83. 
Accord,  1. 

III.  Proceedings  in  discharge. 

Accord  and  satisfaction  after  breach,  , 
88.     Accord,  I.  i 

IV.  Pleading.  \ 

1.  Submission  deed,  when  mere  in 
ducement,  83.     Accord,  I. 

2.  Plea  of  discharge  by  parol  agree- 
ment after  breach,  83.     Accord,  1. 

V.  Under  particular  statutes. 

Under  Friendly  Societies  Act?,  36J5. 
Friendly  Society,  TV.  1. 


2.  Remedy  where  there  is  not  m 
or   want   of  probable    cause. 
Ante,  1. 

3.  Special  damjige,  929.     Ante,  \ 

4.  For  full  amount  after  part  «ati 
tion,  029-     Antey  K 

II.  rieadin;:. 


AssiGxtiB*:: 


B'AlCMilOT. 
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Declaration  for  malicious  arrest  for 
whole  amount  after  part  satisfaction, 
929.    Ante,  1.1. 

m.  Action  against,  justice. 

Form  of  notice  of  action,  724.  Action. 
III.  1. 

ASSIGNEE. 
Of  insolvent  debtor.     Debtor^  II. 

ASSIGNMENT. 

I.  Of  interest  in  trust  fund. 

Consequence  of  not  giving  notice  to 
the  trustees,  743.    Judgment,  11. 

II.  Of  other  interests. 

1.  Of  right  of  common,  859.  Coroner, 

2.  Of  farm  produce,  663.  Landlord 
and  Tenant,  II. 

3.  Of  debt,  under  foreign  law,  236. 
Debt, 

ASSIZES. 
Judge  at,  960.     Highway,  IV.  2. 

ASSURANCE. 
See  Imurance, 

ATTENDANCE. 

Of  party  as  witness  in  own  cause,  902. 
Costs,  II.  1. 

ATTORNEY. 

I.  How  far  identified  with  the  client. 

His  refusal  to  produce  title  deeds,  430. 
Deed,  1.  1. 

II.  Negligence.  . 

In  taking  securit3r  on  trust  fund  with- 
out giving  notice  to  trustees,  7^. 
Judgment,  II. 


AUTHORITY. 

I.  Genet-ally. 

1.  Distinguished    from    ex^cise   df 
authority,  549.     Carrier, 

2.  E:9ccess :  when  it  does  not  vitiate,  I'. 
Bank,  11,  1. 

II.  In  particular  instances. 

1 .  To  transfer  bill  of  ladi!^,  6^2*  ^'^ 
of  Lading,  1.  1. 

2.  To  par  rates  ,  for  occupier,  637.  ' 
Poor,  VIII.l. 

III.  Of  agent.    Agent,  111, 

AWARD. 

See  Arbitration, 

BAILMENT. 

I.  Responsibility   of  different  desciipr    > 
tions  of  bailees. 

Boarding-house  keeper. 

Declaration,  that  defendant,  being 
a  boarding  hoxtse-keeper,  received 
plaintiff  with  her  baggage,  for  reward, 
as  a  guest  in  defendant's  house,  on  the 
terms,  amongst  others,  that  defendant 
should  "take  due  and  reasonable  care** 
of  plaintiflTs  baggage,  whilst  m  tbe  • 
house.  Breach :  that  by  negligencei 
of  defcndnnt  and  her  servants  plain- 
tiflTs baggage  was  lost.  Pleas  :  Not 
Guilty ;  and  a  traverse  of  the  recojpt 
on  those  terms.  Issues  thereon. 
^  .On  the  trial,  it  appeared  that  plains 
tififwas  received,  with  her  baggage^  as 
a  guest ;  but  nothing  was  expressed 
as  to  the  care  to  be  taken  of  tiie 
goods.  The  goods  were  stolen  from 
the  house  whilst  i^intlfiTwas  a  gne^t ; 
and  there  was  evidence  that  th^  theft 
was  facilitated  by  the  defendant's  ^p-.. 
vant  having  left  the  firont  door  ajar : 
an<i  there  was  fllso  some  evidence  that 
defendant  was  aware  of  habitual  ni^gli- 
eence  of  the  servant  in  this^ respect. 
r)ie  «Iudg^  told  th^  jury  thatr  a.  board- ' 
,  ing  housekeeper/ waf  bound  ';t^  lAtce 
due   and  reasonable  care   about  the 
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BAILMENT; 


BAJOC 


safe  keeping  of  the  guest's  goods: 
which  he  explained  to  be  such  care  as 
a  prudent  housekeeper  would  take  of 
the  house  for  the  purpose  of  protect- 
ing her  own  goods :  that  the  leaving 
tlie  door  ajar  might  be  a  want  of  such 
care  ;  but  that  the  defendant  was  not 
answerable  for  such  negligence  in  the 
aervant,  unless  she  had  herself  been 
guilty  of  some  negligence,  as  in  keep- 
ing such  a  servant  with  knowledge  of 
his  habits.  Verdict  for  defendant  on 
Not  Guilty :  for  plaintiff  on  [he  other 
plea. 

Oil  a  rule  for  a  new  trial : 

Held,  by  the  whole  Court,  that  a 
boarding  housekeeper  is  not  bound  to 
keep  a  guest's  baggage  safely,  to  the 
same  extent  as  an  innkeeper;  but 
that  she  undertakes,  by  implication  of 
law  although  nothing  is  expressed,  to 
take  due  and  proper  care  of  a  guest's 
baggage ;  and  that  neglecting  to  take 
due  care  of  the  outer  door  might  be  a 
breach  of  such  duty,  and  tbat  so  far 
the  direction  was  right 

Erie  J.  and  Wightman  J.  held  that, 
unless  the  defendant  herself  was  gttiJly 
of  negligence,  the  act  of  the  servant, 
in  leaving  the  door  ajar,  was  not  one 
for  which  defendant  was  responsible ; 
it  not  being  a  neglect  of  anf  public 
duty  which  was  owmg  to  plaintiff,  and 
not  being  a  breach  of  a  oontraoi 
between  plaintiff  and  defendant,  but 
merely  nefj^i^enee  of  the  servant 
towards  his  mistress :  and  that  there- 
:lbre  tlie  direction  was  right, 

Coleridge  J.  and  Lord  OunpbeU  C.J. 
held  that  the  act  of  the  servant  was, 
under  the  circumstances,  the  act  of  the 
defendant ;  and  that  there  was  no  dis- 
tinction between  the  personal  negli-; 
gence  of  the  defendant,  and  that  of 
her  servant  in  her  employment,  the 
defendant  being  equally  answerable 
for  both  :  and  therefore  they  held  that 
the  direction  was  wrong. 

The  Court  being  equally  divided, 
no  new  trial  was  granted.  Danaey  v. 
Richardtan,  144. 

II.  Negligence. 

Of  bailee's  servant,  144.    Amtell. 


I.  Generally. 


BANK. 


Nature  of  the  buaineas,  1, 
U.  1. 

n.  Unregistered  joint  stock  :  . 

1.  Ordinary  purposes  of  su 
pany. 

The  directors  of  an  mine 
and  unregistered  joint  stocl 
company,  called  the  R.  Bi 
made  and  issued  promissory 
this  form. 

"jS.  JBank, 
**We,  directors  of  the  B. 
ii.,  for  ourselves  and  the  otl 
holders  of  the  said  Compan 
and  severally  promise  to  p 
value  received  on  account  of 
pany."  (Signed)  "A.  Chai 
and  C  Directors." 

of  a:' 

Held  that,  assuming  that  tl 
signing  were  anthonsed  to  i 
missory  notes  on  account  of 
nership,  this  form  of  nota 
sufficiently  an  intention  to 
partnership  jointly  ;  and  thai 
the  attempt  to  bind  the  shai 
severally  was  ultra  vires,  a 
yet  the  shareholders  wer 
jointly. 

An  action  was  brought  on  i 
thev  were  at  five  years'  d 
tached  to  each  were  cxMipeni 
yearly  interest  at  ike  rate  i 
cent,  tni  the  pnneipal  smc 
become  duel  Hiey  were 
through  a  broker,  eaapHmd 
directors ;  and  theplainti&  ] 
the  fuH  value.  In>  the  advi 
from  the  broker  to  the 'plain 
transaction'  ivas  caUsd  a  sal 
bentures.  The  money  tht 
was  employed  as  capital,  in 
branches  of  the  Bank  abroad 
facts  being  stated  in  a  caae, 
the  Court  had  power  to  dra 
ences  of  fact : 

Held;  that,  though  the  tn 
was  called  "a  sale  of  deb 
yet  it  appeared  to  be  in  su 
loan  on  the  security  of  th 
and  that,  assuming  that  the 
had  authority  to  borrow  it 
partnership,  Ihc  plaintiffs  i 
cover  against  the  shareho 
money  lent.  j . 


BANK. 


BILL  OF  LADING. 
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Held  also :  thftt  the  tranMetion  ap- 
peared to  be  80  much  out  of  the 
ordinary  course  of  banking  transac- 
tions tnat  the  plaintiffs  cotild  not 
recover,  merely  on  the  implied  au- 
thority given  to  the  managers  of  a 
joint  stock  company  to  do  all  that  was 
in  the  ordinary  course  of  the  busi- 
ness for  which  the  Company  was 
fbrmed. 

The  deed  of  the  Company  autho- 
rized the  establishment  or  branches  of 
the  bank  in  all  places  east  of  the 
Cape  of  Good  Hope^  and  gave  v<?ry 
full  powers  to  the  directors  to  manage 
the  whole  concern.  It  also  provided 
that,  for  the  first  four  years,  there 
should  be  no  general  meetings.  It 
appeared  that,  in  fact,  the  money 
raised  on  the  notes  was  employed  m 
establishing  branches ;  that,  during 
the  6rst  four  years,  dividends  were 
paid  by  the  directors ;  and  that  after- 
wards, at  three  successive  general 
annual  meeting,  dividends  were  voted, 
on  the  supposition  that  they  were  de- 
rived from  the  profits  of  these  branches 
and  received  by  the  shareiiolders. 

Held :  that  the  deed  authorized  the 
directors  to  issue  notes,  and  borrow 
money,  as  they  had  done,  for  the  par- 
pose  of  starting  the  branches. 
'  Held  also  that,  supposing  it  had 
not^  the  shareholders  must,  as  aa  in- 
ference  of  fact,  be  taken  to  have 
'  k<at}fied  the  means  by  which  the  di- 
rectors had  raised  the  capital  for 
establishing  the  branches  from  which 
the  dividends  were  derived:  it  ap- 
pearing to  the  Court  as  a  faot  tliat 
they  must  haTe  known  that  the  ea- 
-phiX  was  borroMred.  Madae  v.  Su- 
^erlaruL,  1. 

2.  What  purposes  and  powers  imply 
authority  to  raise  capital  by  loan,  1. 
Ante,  1. 

9.  Ratification  by  acquiescence  in 
balance  sheets,  1.    Ante,  1. 

m.  Unregistered  joint  stock  :  bills  and 
notes. 

Powers  of  directors  to  issue  for 
ordinary  purposes  of  the  business, 
1.    Ante,  IT.  1. 


3.  What  loans  not  within  the  ordi- 
nary purposes,  1.    Ante,  II.  1. 

3.  Form  purporting  to  bind  the  share- 
holders severally  as  well  as  jointly, 
l.    Ante,  n.  1. 

4.  Irregularities,  1.  *  Aide,  11.  1. 

5.  Excess  of  authority  by  dii^eotdrs, 
1.    ilfrfelL  1. 

6.  BAtification,  1.    Ante,  IL  1.    i  ' 

7.  What  form  sufficiently  shews  them 
to  be  the  notes  of  the  company, 
1.    Ante,  IL  1. 

BANKRUPT. 

I.  What  causes  of  action  vest  in  as- 
signee. 

Distinction  between  injury  to  estate 
and  mere  personal  damage,  274. 
Action,  II.  1. 

n.  Actions  by  bankrupt. 

Application  of  stat.  16  &  17  Vici- 
c.  76.  s.  142. :  interference  of  as- 
signees, 274.    Action^  IL  I. 

BARON  AND  FEME. 
Removeability,  596.    Poor,  XL 

BARRISTER. 

Under  Friendly  Societies*   Acts,   194. 
FtUndUf  Society,  L 

•• 

BENEFIT  SOCIETY. 
See  Friendly  Society. 

BILL  OF  LADING. 

I.  Negotiation. 

1.  What  shews  authority  in  con- 
signee to  indorse  before  acceptance 
for  the  amount. 

B.,  a  Dantzick  merchant,  sold  wheat 
to  W.,  an  Amsterdam  merchant,  to 
be  paid  for  by  drafls,  to  bfe  drawn 
by  B.  on  C  a  London  merchant, 
against  bills  of  lading.  W,  was  in 
fact,  though  that  was  not  disclosed  to 
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B.J  acting  for  P.,  another  London 
merchant.  W,  wrote  to  C,  opening 
a  credit,  on  account  of  P.,  in  favour 
of  B.J  to  be  drawn  on  against  bills  of 
lading,  P.  to  be  debited  with  the 
amount.  B.  forwarded  a  bill  of  lad- 
ing, indorsed  by  him  in  blank,  to  C. 
in  a  letter  stating  that,  *'  aooording  to 
instructions  from  IF.,"  we  hand  you 
bill  of  lading,  "  and  request  you  to 
follow**  his  instructions  respecting 
the  document,  "  by  whose  order,  and 
for  whose  account,  *  we  draw  on  you, 
**  which  drafts  we  recommend  to  your 
kind  protection."  On  the  day  after 
C.'s  receipt  of  this  letter,  the  draft 
was  left  with  C.  for  acceptance.  P., 
on  the  same  day,  being  in  actual  pos- 
session of  the  bill  of  lading,  pledj^ed 
it  with  O,,  who  boii&  fide  gave  value 
for  it.  On  the  evening  of  the  same 
day,  P.  was  arrested  on  a  criminal 
charge ;  and  he  afterwards  became 
bankrupt.  C.  did  not  accept  the 
draft ;  and,  on  the  ensuing  day,  be- 
came bankrupt.  W,  also  tailed.  B, 
stopped  the  cargo  in  transitu.  G, 
brought  trover  against  him  for  the 
cargo. 

On  a  case  stating  the  above  facts, 
with  power  for  the  Court  to  draw  in- 
ferences of  fact ; 

Ileld,  that  B.  primd  facie  had  the 
right  to  stop  in  transitu  ;  and  that  O. 
though  a  bon^  fide  transferee  for 
value  of  the  endorsed  bill  of  lading 
from  P.,  was  not  entitled  to  the 
car«),  unless  P.  had,  not  merely  pos- 
session of  the  bill  of  lading,  but  a 
right  to  transfer  it ;  inasmuch  as  bills 
ol  lading  are  not  negotiable  to  the 
Mune  extent  as  bills  of  exchange. 

But  held :  that  C  was  entitled  to 
hand  over  the  bill  of  lading  to  P.; 
the  letter  from  B,  not  imposing  any 
condition  to  prevent  C  from  doing 
so.  And  the  Court,  as  an  inference 
of  fact,  thought  that  C.  had  so  handed 
it  over  to  P. 

Judgment  for  plaintiff.  Qamey  v. 
Behrend,  622. 

2.  Mere  possession  not  sufficient  so  as 
to  give  title  to  a  transi'erce,  622. 
Ante,  1. 

IL  Effect  of  Indorsement. 


Indorsement   on    resale 
ment  of  price,  283.    A^ 

ni.  Payment. 

Effect  of  local  cuetom  as 
703.    VwOomy  1. 

BILLS  OF  EXCHANG 
PKOMISSORr  JS'O' 

I.  What  is  a  bill  or  note. 

Not  where  pavce   is  uncei 
time  of  making. 

Defendant  signed,  and  <: 
plaintiff,  a  written  instru 
taining  the  fbllowins-  wor 
montl^  aft^r  date,  I  pru« 
to  the  secretary  for  the  tic 
The  Indian''  &c.  [' Sacietjf, 
Com[)any's  rupees*  twenty 
with  interest  at  the  rate**  « 
I  hereby  deposit  iu  his  hai 
two  Union  Bank  shares,*^  ** 
pledge  or  security  for  the 
ment  of  the  said  sum  of  i 
rupees,  twenty  thousand,  ii« 
and,  in  default  thereof,  hi 
thorize  the  said  secretar 
time  being,  forthwith,  eith' 
vate  or  public  sale,  absolut 
or  dispose  of  the  said  tw 
Union  Bank  shares,  so  depo 
him  ;  and  out  of  the  procee 
to  reimburse  himself  the  sa 
Company *s  rupees,  twenty 
and  mterest  thereon^  as  afo 
rendering  to  me  any  aurp] 
may  be  rorthcomin^  from  j 
And  I  hereby  promise  and  \ 
to  make  good  whatever,  if 
may  be  wanting  over  and  i 
proceeds  of  sucli  sale,  to  nia 
full  amount  of  the  said  loai 
pany's  rupees,  twenty  thou 
mterest  as  aforesaid. 

PhiintifT,  at  the  time  of  tl 
and  delivering  of  this  pi 
thence  forwanl  continually 
expiration  of  the  nine,  mij 
ever  since,  had  been  sccreta 
Society.  An  action  hav 
brought  by  him  against  i 
after  the  expiration  of 
months,  as  upon  a  premiss 
the  declaration  averriq^  th* 
to  have  been  and  to  be  aei 
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afbredBid,  and  the  defen<)aut  baTtng 
denied  tuE^ing  the  uote : 

Heldf  that  the  instrument  was  not 
a  promissory  note,  the  payee  beiiig 
uncertain  at  the  time  of  tne  making. 

Quare,  Whether,  independently  of 
this  objection,  the  promise  by  the 
maker  to  pay  im  default  of  the  deposit 
making  up  the  sum  would  have  pre- 
vented the  instrument  from  beins  a 
a  promissory  note  ?  Storm  v.  SHmng^ 
832. 

2.  Inchoate  instrument  accepted,  but 
without  drawer  or  payee,  559. 
Carrier. 

8.  Effect  of  the  promise  to  pay  being 
only  in  de&uU  of  deposit,  862. 
Afde,  1. 

IX.  Bon&  fide  holder  for  value  without 
notice. 

ilow  far  afieoted  by  unauthorized  al- 
terations, 683.    Ante,  IV. 

II,  Dri^wers  or  makers :  authority. 

1 .  Directors  of  a  company,  for  what 
purposes,  1 .    Bank,  11.  l . 

2.  Blxce*s  that  can  be  severed,  when 
it  does  not  vitiate,  1.     Bank,  II.  1. 

8.  How  far  to  be  done  in  the  name  of 
the  firm,  1,  34.     Ba3ik,n,\. 

4.  Ratification,  1,  45.     Bank,  II.  1. 
IXL  Joint  and  several. 

Whether  a  note  may  be  joint  only  as 
to  some  parties  and  botb  joint  and 
several  as  to  others,  1.  Bank,  II.  1. 

IV.  Acceptance. 
Unauthorized  alteration  in. 

An  unauthorized  alteration  of  a 
general  acceptance  of  a  bill,  by  the 
addition  of  a  place  of  payment^  dis- 
charges the  acceptor,  even  as  against 
a  bond  fide  holder,  subsequently 
taking  the  bill  tor  value  and  without 
notice  of  the  alteration.  Burckfield 
V.  Moore,  683. 

V.  Alterationp. 

When  they  discharge,  683,  Anie,  IV. 

VI.  interest. 

Kflbct  of  its  being  made  payable  by 
. .  4!ouponji,  I.    Bankyll,  1. 


I 


Vlf .  Paymfent  by. 

EfiTsct  of  part  payment  by,  136. 
Limitation,  I. 

Vin.  Purchase  or  sale  of  bills. 

Distinguished  from  borrowing  on  the 
security,  1,  44.     Bank,  II.  1. 

IX.  Miscellaneous  points. 

1.  What  is  a  borrowing  or  taking  up 
money  at  interest  dn  promi^ry 
notes  or  debentures,  1,  43.  Bank, 
n.  1. 

2.  Value  of  inchoate  bill  accepted  but 
without  drawer*s  name,  549.    Car^ 


BOARDING  HOUS£. 

Responsibility  of  housekeeper  for  care 
of  guest^  baggage,  144.    Baxhnent,  I. 

BOARD  OF  HEALTH. 

I.  General  Board. 

Efiiect  of  their  orders  after  confirma- 
tion by  statute,  517.  Highwaijf,  I. 
1.     530.     Ctmtraot,  II. 

II.  Local  Board. 

1.  Municipal  corporation  :  intevMt  in 
contracts,  580.     Contract,  II. 

2.  Functions  as  surveyprs  of  high- 
ways, 517,  989.  Highway,  I.  1. 
IX..  1, 

ITL  Repairs  of  liighways. 

L  Liability  to  contribute  to  repair  of 
tuminke  roads,  989<  Higkvtay, 
IX.  1. 

2.  Application  of  Highway  rat«8,  989. 
Highway,  IX.  1. 

BOND. 

I.  Generally. 

Effect  of  the  presumptioa  that  parties 
contract  only  witn  a  view  to  the 
then  existing  state  of  the  law,  653. 
Surety.  f 

II.  Ill  particular  instances. 

Surety  bond  :  change  in  circum- 
stances, 653.    Surety,  •  •  ' 
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BKEACU. 

By  noniMiyment  uf  one  instalmeDt,  83-  : 
Accord,  I.  ! 

BURIAL. 

Rate  for  providing  additional  burying 
ground. 

Quitre^  Whether,  under  statai.  59  G. 
3.  c.  45.,  59  O,  3.  c.  134.,  a  rate  can 
be  laid  for  the  purpose  of  proTiding 
additional  burying  ground  ? 

If  it  can,  still  a  single  rate,  laid  for 
purpoaet  aathorized  by  these  Acts, 
and  also  for  purposes  for  which  a 
church-rate  can  be  laid  only  at  com- 
mon law,  is  bad. 

Therefore,  where  a  rate  was  laid, 
with  the  formalities  requisite  for  a 
rate  under  the  statutes,  *'(br  and 
towards  providing  neoesBarr  additional 
burial  ground  **  lor  a  nansh,  **  and  for 
and  toward  spouting  a  chapel,  and 
the  magistrates  refused  to  issue  a  dis- 
tress warrant  for  non-pajrment,  this 
Court  refused  to  order  the  magistrates 
to  issue  the  warrant.  Hegina  v. 
Amey,  779. 


Page  877. 


BY  LAW. 
Ccrporation^  L  1. 

CANAL. 


CANDIDATE. 
Ineligible. 

Effect  of  voting  for  him,  249.     Elec- 
thn^h  1. 

CANTEEN. 

Rateability,  346.    P&or,  IV.  2. 

CAPIAS  AD   SATISFACIENDUM. 
Page  929.    Arrest,!.  I. 

CAPTAIN. 
See  Shipping,  IV. 

CARE. 

By  l>oarding-hous«  keeper,  144* 
Bailments  I. 


CARRIEK. 

Notice   limituAg   Iwbilitj  U 
value. 

Inchoate  bill  of  cxclumge  : 
of  no  value. 

C  bein^  indebted  to  i 
than  102^  moied  a  docume 
to  himself^  ordering  Ixim 
months  after  date,  to  ''| 
order**  the  anaouot.  The 
had  the  stamp  proper  ibi 
exchange  of  that  amount  ] 
of  time,  and  was  in  aU  resf 
bill  of  exchanjge,  except 
was  no  drawer  s  name.  C 
it  his  accefrtonce,  and  causi 
forwarded  in  a  parcel^  dire< 
bjr  a  common  carrier,  in  ore: 
mifiht  add  his  name  aa  drai 

On  an  action  against  the 
the  loss  of  other  goods,  of 
than  lOL,  contain^  in  the  sa 
the  defeace  was  that  the  | 
tained  a  biU,  order,  notice 
for  payment  of  moner,  or  i 
value,  exceeding  lo2L,  and 
notice  had  been  given  of  th< 
or  increased  rate  of  carriii 
contracted  for,  though  the  c 
publickly  exhibited  in  hij 
notice  requiring  such  incn 
for  articles  within  stat.  11 
IT.  4.  c.  68.  *.  1.  The  ji 
that  the  incomplete  bill  was 
time  of  delivery  to  the  carr 
value. 

Held :  that  it  was  not  a  1 
note,  security  for  payment 
nor  writing  of  any  valne,  a 
of  such  delivery. 

QiMPre,  per  ErU  J.,  whel 
jury  had  found  the  Talue  in 
finding  oould  or  could  not 
supported.  Stoe9Jngerx.S(n 
Bauway  Company,  549. 

CERTAINTY. 
Uncertainty  as    to  payee,   S 

CERTIFICATK. 

I.  Of  ju5tieed. 

1 .  Must  shew  the  prcliiuina 

give  jurisdiction. 


CERTIOBAjRI. 


cuiLa 
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Two  justices  made  a  certificate, 
under  Stat.  5  &  6.  IT.  4.  c.  50.,  for  the 
diversion  of  a  iiigliway.  The  certifi- 
cate stated  that  the  justices  had  on  the 
application  of  the  surveyor  of  the 
highways  viewed  the  highway  pro- 
posed to  be  diverted,  &c.,  but  did  not 
shew  that  the  surveyors  were  author- 
ized to  make  the  application.  On 
appeal,  by  a  party  interested,  the 
SeMtotts  lield  the  cfertificate  bad  on  this 
ground ,  and  refused  to  proceed  fUrther. 

A  rule  Nisi  having  been  obtained 
fbr  a  mandamu!r  to  enter  oontintiances 
'    attd  bear  iJie  appeal : 

Held :  that  the  appellate  jurisdic- 
tion, given  to  the  Sessions  by  stat. 
j$  &  6  fT.  4.  c.  50.,  wad  not  linHted  to 
the  points  mentioned  in  sect.  89,  but 
was  ^general ;  and  that  consequently 
the  Sessions  had  jnrisditfettoTi  to  enter- 
tain the  question  whether  the  certifi- 
cate was  good  or  bad ;  but  tha^  liaving 
exercised  their  jurisdiction,  mandamus 
did  riot  lie,  ereti  if  they  were  wrong. 

Held,  also,  that  the  certificate  was 
defective,  as  not  shewing  that  the 
preliminaries  necessary  to  give  the  two 
justices  jurisdiction  to  certify  had 
been  complied  with.  Regina  v.  TFbr- 
ceitershirCf  Justices,  477. 

2.  For  diverBion  oi*  highway,    477. 
Ante^  I. 

n.  Of  barrister  under  Friendly  Societies 
Acts,  194.    Friendly  Society,  I. 

CERTIORARI. 

I.  Generally. 

Construction  of  clause  taking  away, 
547.     Post,  III. 

IL  Removal  of  appointments. 

Appointment  of  inspector  of  weights 
and  measures  when  not  removeable. 

Under  stat.  5  &  6  FT.  4.  c.  63.,  the 
Sessions  have  power  to  appoint  in- 
spectors of  weights  and  measures ; 
and,  for  such  appointment,  they  may, 
if  they  thii\k  fit,  select  ioapectors  and 
superintendents  of  rural  police  (acting 
under  stat.  2  &  3  yict.  c.  93.) :  and 
therefore  such  appointment  cannot  be 
removed  by  certiorari,  sect.  36  of  stat. 
,1  &  6  W.  4.  c.  63.  taking  away  the 
•certiorari.     Hegiua  v.  Jarvis,  640. 


III.  Indictments  removeable. 
For  non  repsiir  of  highway. 

An  indictment  pretered  at  the 
assizes,  for  non  repair  of  a  higkway, 
by  order  of  justices  under  stat.  5  &  6 
Tr.  4.  c.  50.  s,  95.,  is  removeable  by 
certiorari  at  the  instance  of  th^  de- 
fendants.   Regina  v.  Scmdan^  5i7* 

lY.  Removal  of  indictment :  costs. 

1.  Costs  subsequent  to  trial,  960, 964. 
Highway,  II.  1. 

2.  Costs  of  prosecutor  by  order  of 
justices  under  highway  act,  960. 
Highway,  JL  I. 

V.  To  remove  orders  of  Sessions. 

1.  In  order  to  take  out  execution  as 
upon  a  judgment,  172.  Appeal, 
IV.  1.  . 

2.  To  remove  orders  of  Sessions  as  to 
treasurer's  accounts,  763.  Ccunty,!, 

yi.  What  documents  to  be  induckd  in 
return. 

Direction  of  visiting  justices,  when 
no*,  763.     County,  I. 

CHAMBERS. 
Judge  at  Chambers.    Judge,  II. 

CHAPELWARDEN. 

See  Churchwarden. 

CHARGE. 

I.  On  land. 

1.  Registered  judgment,  737.  Judg- 
ment, I.  1. 

2.  Priority  of  mortgage,  or  elegit  on 
prior  judgment,  737.  Jud^rmfintt  1. 1. 

II.  On  stock,  without  notice  to  trustees, 
748.    JudgmMl,  II, 

III.  Personal. 

1.  What  is  not,  219.     Devise,  II.  1. 

2.  Effect  of  on  a  devise,  2 1 9.  Devise, 
II.  1. 

CHILD. 
Kemoveability,  596.     Pifor^  XI. 
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CHOSE  IN  ACTION. 

Lssignment  of  in  a  foreign  country,  236. 
Debt, 


CHURCH  BUILDING  ACTS. 
See  Churchioarden. 

CHURCH  RATE. 

Not  to  be  combined  with  rate  for  pro- 
viding additional  burying  ground,  779. 
Burial, 

CHURCHWARDEN. 

I.  Election. 

Rejection  of  good  votes    when    no 
ground  for  mandamus. 

Where,  upon  the  election  of  a 
churchwarden,  the  chairman  of  the 
vestry  meeting  had  rejected  votes 
which  were  alleged  to  be  admissible, 
but  it  did  not  ap{)ear  that  the  rejection 
had  caused  any  difference  in  the  re- 
sult, this  Court  refused  to  ^ant  a 
mandamus  ordering  a  fresh  election. 
Though  the  persons,  whose  votes  had 
been  rejected,  were  parties  to  the 
application.     Ex  parte  'Mawby,  718. 

II.  Of  district  chapel  under  church 
building  acts. 

When  not  competent  to  perform  se- 
cular duties  imposed  by  statute. 

A  rule  was  obtained  calling  on  the 
overseers  of  a  parish  to  shew  cause 
why  two  justices  should  not  issue  their 
warrant,  under  sect.  38  of  stat.  3  &  4 
W.  4.  c.  90.  (The  Parochial  Lighting 
and  Watching  Act),  tct  levy  by  dis- 
tress on  the  goods  of  the  overseers 
two  sums  of  money  onlered  to  be  paid 
by  the  inspectors  of  a  district  within 
the  parish,  in  which  the  provisions  of 
that  Act  had  been  adopted.  By  the 
affidavits  it  appeared  that  the  district 
was  one  assigned  to  a  chapel  for  eccle- 
siastical purposes,  under  stat.  1  &  2 
W.  4.  c.  38. ;  and  that  the  provisions 
of  sUt.  3  &  4  ir.  4.  c.  90.  had  been 
adopted,  more  than  two  years  before 


the  application,  at  a  meet 
by  the  churchwardens  of 
church.  These  churchwa] 
shewn  affirmativelj  bj  ti 
were  churchwardens  for 
purposes  onlj,  and  never 
of  calling  meetings  for  i 
poses. 

Held:  that  the  meet! 
properly  convened,  the  chi 
of  tne  district  church  not 
churchwardens  as  are  o 
by  stat.  3  &  4  W,  4.  c.  90 
consequently  the  provisioi 
had  never  been  dulj  ado 
district;  and  that  the  oi 
spectors  was  void. 

Rule  discharged.  If^ii 
toinfardj  Overseers,  688. 

CHURCHYARD 
Enlargement,  779,  783.     Bu 

COMMISSION. 

I.  To  examine  witnesses  iz 
sUie,  114.     Witness,  I.  1. 

n.  Transactions    through 
agent,  284.    A^ent,  I. 

COMMITTAL. 

Sec  Conviction, 

COMMITTEE. 

Provisional,  307.      ContrcLet,  '. 

COMMON. 

I.  In  gross. 

What  interest  amounts  i 
more,  859.     Coroner. 

II.  Assignable  right  of,  859. 

COMMON  LAW, 
Proceeding  at. 

Indictment  for  common  L 
regulated  by  statute,  54? 
rariy  HI. 

COMMON  LAW  PROCI 
ACTS. 

Sec  Statute,  LI. 


COMPANY. 


COMPENSATION. 
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COMPANY. 
First  :  inchoate  companies. 

1.  Letter  of  allotment. 

Substitution  of  nominee,  307.  Con- 
tract, I.  1. 

II.  Subscribers'  agreement. 

1 .  Effect  of  previous  parol  agreement 
to  return  deposits  if  scheme  fails, 
307.     Contract,  I.  1. 

2.  Indemnification  clause,  its  effect  on 
collateral  contract  by  parol,  307. 
Contractual. 

m.^Deposits. 

1.  Recoverj  of  by  subscriber,  307. 
Contract,  I.  I. 

2.  Effect  of  the  original  subscriber 
substituting  nominees,  307.  Con- 
tract, I.  1. 

IV.  Provisional  directors. 

I    Liability  of  provisional  directors  to 
return  deposit,  307.    Contract,  I.  1. 

SscoNDLT :  Licorporated  companies. 

V.  Shareholders :  liability  to  creditors 
of  company. 

1.  Execution  against  shareholder 
whose  shares  are  not  paid  up. 

Under  sect.  36  of  The  Companies 
Clauses  Consolidation  Act,  1845  (8  &  9 
Vict.  c.  16.),  a  party  who  has  reco- 
vered judgment  against  a  company  is 
not  precluded  from  issuing  execution 
against  the  shareholders  who  have  not 
paid  up  fur  their  shares,  though  lands 
of  the  company  have  been  delivered 
on  elegit,  if  the  proceeds  of  the  lands 
be  insufficient  to  satisfy  the  debt. 

Therefore,  in  such  a  case,  a  man- 
damus issued  commanding  the  Com- 
pany to  give  the  creditor  inspection  of 
the  register  of  shareholders.  Regina 
V.  Derbyshire,  SfC,  Railway,  784. 

2.  Effect  of  previous  elegit  against 
company,  784.     Ante,  1. 

VL  Creditor. 

His  remedy  against  shareholders  whose 
shares  are  not  paid  up,  784.  Ante, 
V.  1. 

VOL.   III.  3    [J 


VII.  Register  of  shareholders. 

Mandamus  for  creditor  to  inspect,  784. 
Ante,  y.  I. 

Thirdly.     Joint  stock  not  registered. 

VIII.  Liability  of  shareholders. 

1 .  On  promissory  notes  made  for  the 
purposes  of  the  company  :  "jointly 
and  severally,"  1.     Bank,  II.  1. 

2.  Effect  of  irregularities,  and  of  ex- 
.  cess  of  authority,  1.     Bank,  II.  1. 

3.  When  it  is  that  a  security  is  on  the 
face  of  it  sufficiently  given  for  the 
company,!.     Bank,  11.  I. 

IX.  Capital. 

What  purposes  and  powers  imply  that 
it  may  be  raised  by  loan,  1 .     Bank, 

X.  Shareholders :  ratification. 

By  acquiescence  in  balance  sheet,  and 
receipt  of  dividends,  1,  45.     Bank, 

n.  1. 

XL  Directors. 

1.  Consequence  of  separable  excess  in 
the  exercise  of  their  powers,  1. 
Bank,  11.  1. 

2.  Extent  of  their  implied  authority, 
1,38.     Bank,  11.  }. 

COMPENSATION. 

Under  Lands  Clauses  Act. 

I.  Question  for  the  jury. 

They  must  assume  the  right  to  exist. 
Notice  was  given  by  D.  to  a  railway 
company  that  by  their  works  they  had 
permanently  obstructed  a  way  to  the 
use  of  which  D.  was  entitled  as  appur- 
tenant to  a  messuage  belonging  to  D. : 
whereby  D.  was  prevented  from  en- 
joying the  way,  and  his  interest  in  the 
messuage  was  injuriously  affected : 
and  the  Company  were  required,  in 
default  of  their  agreeing  to  pay  to  D, 
a  sum  named,  to  issue  their  warrant  to 
the  sheriff  to  summon  a  jury  to  as.«?ess 
compensation. 

£.    &    B. 
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COMPENSATION. 


CONSTRUCnON. 


The  Company  issued  a  warrant,  re- 
citing the  notice,  stating  that  thej  did 
not  admit  2).*s  right  to  the  way,  or 
the  damage,  or  the  injurious  affection ; 
but  that  they  were  willing  that  the 
amount  of  the  said  compensation 
should  be  settled  as  requested  in  the 
notice ;  and  they  required  the  sheriff 
to  summon  a  jury  to  determine  by 
their  verdict  the  amount  of  the  com- 
pensation in  respect  whereof  i>.  by  his 
notice  had  required  the  Company  to 
issue  their  warrant. 

The  sheriff  summoned  a  jury  to  try 
the  question  in  dispute  in  the  warrant. 
At  tne  inc[uiry,  the  jury  having  been 
sworn  to  inquire  and  assess  the  com- 
pensation and  damages  in  the  warrant 
mentioned,  evidence  was  given  for  and 
against  the  existence  of  the  right. 
£,  insisted  that  the  existence  of  the 
right  was  to  be  taken  for  granted  on 
the  inquiry,  and,  further,  that  the 
right  was  proved.  The  Company  in- 
sisted that  the  right  was  disproved, 
and  that  the  jury  ought  to  be  told 
that  D,  was  not  entitled  to  any  com- 
pensation. 

The  sheriff  told  the  jury  to  say  whe- 
ther D,  was  entitled  to  the  wav ;  but, 
if  they  negatived  this,  to  say  what  was 
the  compensation  to  be  paid  on  the 
assumption  that  the  right  existed. 

The  lury  found  that  the  right  of 
way  did  not  exist,  and  that  on  that 
ground  D,  had  not  sustained  any  da- 
mage :  but,  on  the  supposition  that 
they  were  to  assume  its  existence,  thev 
settled  the  compensation  at  150/.  This 
finding  was  specially  incorporated  in 
the  verdict;  and  the  sheriff  gave 
judgment  thereon  that  D,  had  not 
sustained  any  damage. 

This  Court,  on  the  application  of 
D.,  quashed  the  inquisition,  verdict 
and  judgment,  upon  certiorari :  hold- 
ing: 

1.  That  the  jury,  under  sect.  68  of 
The  Lands  Clauses  Consolidation  Act, 
1845,  had  no  power  to  inquire  into 
the  right  of  D.  to  the  way,  but  were 
bound  to  assess  compensation  upon 
the  assumption  that  it  existed. 

2.  That  the  verdict  was  totally  bad, 
and  could  not  be  rejected  as  to  the 
negativing  the  right  but  stand  as  to 


the  conditional     assessment    o; 
amount. 

Per  Lord  CampbeU  C.  J^  Ccl 
and  Wightnum  Js. ;  dissentiente 
J.,  who  held  that  the  jury  had  ] 
to  inquire  into  the  rif^ht.  R^ 
London  and  North  Weftem  FU 
Company,  443. 

II.  Verdict. 

When  totally  bad,  though  the 
alternative   is   found  conditio 
443.    Ante,!. 

m.  In  particular  instances. 

For   permanent   obstruction  of 
443.    Ante,  I. 

CONCEALMENT. 

In  previous  user  of  patented  ii 
tion,  256.     Patent^  1.  1. 

CONDITION. 

Causing  a  written  promise  to  pay 
not  a  promissory    note,  832. 
LI. 

CONFLICT  OF  LAWS. 

Effect  of  difference  of  laws  of  evii 
and  procedure  in  the  examinati 
witnesses,  114.     Witness,  I.  I, 


CONSIDERATION. 

Sec  Contract,  VI. 

CONSTRUCTION. 

I.  Generally. 

Ut  res  magis  valeat  quam  pereat 
jcction  of  excess,  I.     Bcadt,  II 

II.  Of  statutes. 

1.  So  as  to  give  cumulative  rci 
172.    Appeal,  l\,  \. 

2.  Not  strained  to  meet  mischief 
544.     Contract,  II. 

3  When  not  restricted  by  tith 
preamble,  563.  Landlord  cent 
mint,  II. 


CONSTRUCTION. 


CONTRACT. 
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4.  So  as  to  give  independent  effect  to 
an  independent  provision,  563. 
Landlord  and  Tenant,  11. 

5.  Proviso  construed  with  reference 
to  enactment,  596.    Poor,  XL 

6.  Of  words  giving  a  monopol/,  889. 
Shipping,  1, 1. 

7.  Ejusdem  generis,  889.     Shipping, 

III.  Of  particular  instruments. 

1.  Of  rules  of  Friendly  Society,  194. 
Friendly  Society,  I. 

2.  Of  mercantile  instruments  evidenc- 
ing a  contract,  283.    Agent,  L 

3.  Of  words  of  promise,  307,  334. 
Contract,  I.  1. 

4.  Of  wiU.    Devise. 

5.  Of  surety  bond,  653.    Surety, 
TV,  Of  particular  words  and  phrases. 

1.  "All  my  other  copyhold,"  219. 
Devise,  it,  1. 

2.  "Any,"  563.    Landlord  and  Tenant, 

n. 

3.  "  Any  annual  or  other  future  elec- 
tion,**^ 653.    Surety, 

4.  "Appears,"  695,  700.  County 
Court,  1,  4. 

5.  "Clearly  and  explicitly  stated," 
724.    Action,  III.  1. 

6.  "  Continue  in  the  said  office,"  653, 
675.     Surety. 

7.  "  Wherry,  lighter,  or  other  craft," 
889.     Shipping,  I.  1. 

8.  "Enlarging,  or  otherwise  extend- 
ing," 779.    Burial. 

9.  "  Estate,"  219,  572.  Devise,  I.  II. 
1. 

10.  "Give  and  bequeath,"  572.  Devise, 
1.1. 

11.  "Hereditaments," 219.  Devise,!!. 

12.  "Material  nuisance,"  942.  New 
Trial,  I.  1. 

3  u  2 


13.  "New  manufactures,"  256.    Pa- 
tent, I.  1. 

14.  "Greatest    number    of    votes," 
249.    Election,!.  1, 

15.  "Rate  made  and  levied,"  390. 
Highway,  !Y.  1. 

16.  "Payment,"  136.    Limitation. 

17.  "In  which  such  action  is  pend- 
ing," 977.    Paten/,  11.  2. 

18.  "Not  hereby  otherwise  particu- 
larly directed,**^  390.  Uighway,Vf,\, 

19.  "Remittances,"  1,46.  Bank,!!.  I. 

20.  "Road,"  989,  1007.  Highway, 
IX.  1. 

21.  "  Scientific  purposes  exclusively," 
793,  807.     Poor,  HI.  2,  4. 

22.  "Security  for  the  payment  of 
money,"  549.     Carrier, 

23.  "  Sickness,"  587.    Poor,  XIII.  1. 

24.  "Street,"  989,  1006.  Highway, 
IX.  1. 

25.  "Secretary  for  the  time  being," 
832.     Bills,  I.  1. 

26.  "Voluntary  contributions,"  416, 
427,  793,  807.     Poor,  III. 

27.  "  By  words  only,"  1 36.  Limitation, 

28.  "  Writing,"  549.     Carrier. 

CONTINUATION. 

Of   nuisance    on    adjacent    land,    128, 
Drainage. 

CONTRACT. 
I.  Generally. 

1.  Parol  contract,  in  consideration  of 
which,  a  party  pays  money  and  exe- 
cutes a  deed  directing  its  application. 

The  provisional  directors  of  a  pro- 
jected railway  company  issued  circu- 
lars, stating  that  they  had  made 
arrangements  with  the  S,  Company 
securmg  important  advantages  to  the 
projected  Company,  which  justified  the 
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directors  in  asserting  that  their  pro- 
prietors would  be  insured  against  loss, 
and  in  proceeding  to  Parliament,  and 
adding,  "  in  the  event  of  the  act  not 
being  obtained,  the  directors  under- 
take to  return  the  whole  of  the  deposits 
without  deduction." 

This  circular  coming  to  plaintiflTs 
knowledge,  he  applied,  in  writing  for 
shares:  the  directors,  in  a  written 
answer,  inclosing  the  circular,  stated 
that  shares  were  allotted  to  him  ;  that 
he  must  pay  the  de{)osit  by  a  day 
named ;  and,  on  his  doing  so  and  pre- 
senting the  letter,  a  receipt  would  be 
given  him,  which  would  be  exchanged 
for  scrip  on  his  executing  the  Parlia- 
mentary contract  and  subscribers* 
agreement.  He  paid  the  deposit,  got 
the  receipt,  executed  the  contract  and 
agreement,  and  got  the  scrip. 

The  agreement  was  a  deed,  pre- 
pared before  the  issuing  of  the  circu- 
lar, in  two  parts :  the  subscribing 
shareholders  of  the  first  part,  and  two 
trustees  of  the  second.  The  subscrib- 
ers agreed  with  the  trustees  to  form  a 
company ;  and  the  ordinary  powers, 
including  those  necessary  for  obtaining 
an  act,  were  given  to  the  provisional 
directors ;  and  it  was  agreed  that  such 
directors  should  be  indemnified  in 
respect  of  all  acts  done  in  pursuance 
of  their  powers,  and  should,  out  of 
the  funds  of  the  conipnny,  reimburse 
themselves  all  expenses  incident 
thereto :  that  the  subscribers  should 
make  deposits ;  that  the  directors 
might  apply  the  funds  for  the  purpose 
of  the  undertaking  as  they  should 
think  expedient;  that,  whether  the 
act  should  be  obtained  or  not,  the  sub- 
scribing shareholders  would  indemnify 
the  provisional  directors  all  expenses 
incurred  by  them  in  executing  their 
powers. 

Ko  act  was  obtained :  and  the  S, 
Company  made  no  payment.  The 
directors  exjiended  part  of  the  fund, 
raised  by  the  deposits,  in  expenses 
bonji  fide  incurred  in  attempting  to 
obtain  the  Act. 

On  an  action  for  money  had  and 
received,  brought  by  plain lilV  against 
a  provisional  director  who  was  a  party 
to  the  circular  and  subsequent  pro- 
ceedings: Held,  that  such  action  lay 


for  the  whole  deposit  without 
tion,  on  the  undertaking  to  r 
for  that  the  contract  embodyinj 
undertaking  was  :  ("j)  not  mer 
the  subscribers'  deed,  whici 
between  other  parties,  and  for 
purposes  ;  (2)  not  superseded  b; 
deed,  or  controuled  by  the  cla 
indemnity  therein  ;  the  execut 
the  deed  being  an  act  done  in  th 
formance  of  the  original  eontr 
consideration  of  the  directors  u 
taking  to  return  the  def>osit. 

Held,  also,  that  the  contract, 
made  up  of  the  written  corre 
dence  and  the  acts  of  the  plaintii 
not  wholly  in  writing,  and  req 
no  stamp. 

Before  action  brought,  ph 
wrote  to  defendant,  stating  th; 
claimed  interest  from  a  time  m 
which  was  earlier  than  the  date 
demand,  and  not  stating  to  what 
he  claimed  it :  held  a  sufficient 
pliance  with  stat.  S  8c  4  W.  4. 
*.  28.,  so  as  to  entitle  the  jury  tc 
interest  from  the  date  of  the  dei 
to  the  time  of  payment  of  the 
cipal. 

After  the  scrip  was  obtaine 
above,  the  secretary  of  the  com 
explained  to  plaintiff,  that  the  r 
of  the  directors  issuing  the  cir 
was  that  they  had  a  guarantie 
the  S.  Company  against  all  expei 
and  he  afterwards  wrote  to  plai 
inclosing  the  circular,  and  statino 
the  guarantie  of  the  directors  fo 
return  of  deposits  was  made  in  pi 
ance  of  one  they  had  received 
the  ^S*.  Company.  Plaintii!  then  ac 
to  take  more  shares,  and  receiv 
letter  of  allotment  as  before  :  bi 
to  some  of  these  last,  he  named  ce 
persons  to  whom  the  shares 
allotted,  as  his  nominees  and  for 
and  the  scrip  was  obtained  by  pla 
iorthe  whole,  he  paying  all  the  dep 
but  his  nominees  only  executin< 
ontrac't  and  agreement,  in  respe 
the  shares  in  their  names.  1 
that  {'laintifT  was  entitled  to  re( 
the  deposits  as  to  this  scrip  also  ; 
being  no  distinction  between  th( 
forent  contracts  as  to  any  of  the  : 
points.  Mowoft  v.  LorrI  LomU 
oufrh,  no7. 
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2.  Partly  oral  and  partly  written,  307. 
Antey  1. 

3.  Estoppel  by,  363.  Friendly  Society,  \ 

4.  What  is  an  interest  in :  sale  to  I 
contractor,  530.     Post,  II.  | 

5.  What  is  a  security  for  the  payment 
of  money  only,  530.     Post,  11. 

6.  Effect  of  the  consideration  that  ; 
parties  contract  only  with  a  view  to  . 
the  then  existing  state  of  the  law,  i 
653.     Surety. 

I 

7.  Whether  an  instrument  can  be  both  j 
a  promissory  note  and  an  agreement  ! 
of  another  kind,  832.     Bills,  I.  1.     I 

8.  When  not  vitiated  by  excess,  1 . 
JBan*,  II.  1. 

9.  Effect  of  extrinsic  incidents  as  to 
the  writing,  printing,  or  form  used, 
48,  82.     Insurance,  Yl.  1. 

10.  When  it  may  be  by  parol  though 
the  subject  matter  is  founded  on  a 
deed,  83.     Accord,  I. 

II.  Disqualifying  or  prohibited  as  re- 
gards holders  of  office. 

Subcontract  by  alderman  with  con- 
tractor with  corporation,  when  not 
a  disqualification. 

By  a  provisional  order  of  the  Gene- 
ral Board  of  Health,  confirmed  by 
statute,  The  Public  Health  Act,  1848, 
was  applied  to  a  district  wholly  com- 
prised within  a  single  municipal 
borough,  and  the  corporation  were 
constituted,  bv  the  council.  The  Local 
Board  of  Health.  L.,  an  alderman  of 
the  borough,  after  such  confirmation, 
sold  some  iron  to  a  party  who  had 
contracted  to  supply  the  local  board 
with  iron  railings,  and  who  purchased 
the  iron  for  the  purpose  of  performing 
his  contract.  L.  afterwards,  continu- 
ing to  be  an  alderman,  was  elected 
mayor,  and  acted  as  such.  An  action 
was  then  brought  against  him  for 
penalties,  under  sects.  28,  53,  of  stat. 
5  &  6  W.  4.  c.  76.,  for  huvin^:  acted  as 
mayor   while    disqualified   by    being 


interested    in    a    contract   with    the 
council. 

Held :  assuming  a  contract  with 
such  local  board  to  be  a  contract  with 
the  council,  within  stat.  5  k  6  W.  4. 
c.  76.  s.  28.,  and  assuming  also  that  a 
mayor,  elected  when  alderman,  is  dis- 
qualified to  act  as  mayor,  under  sect. 
53,  by  reason  of  a  disqualification  as 
alderman  : 

That,  nevertheless,  this  was  not  an 
interest  in  a  contract  within  sect.  28, 
and  there  was  no  liability  to  penalty. 
Z.  had  contracted  to  construct  some 
!      waterworks  for  commissioners  for  sup- 
■      plying   the   town   with   water.     This 
I      contract  not  having  been  fully  carried 
I      out,  he  gave  it  up,  by  deed,  to  the 
commissioners,  they  agreeing  to  pay 
him  a  certain  balance  if  they  aban- 
doned the  works,  or  completed  them 
and  obtained  a  specified  quantity  of 
water.     The  deed  contained  releases 
on  each  side,  and  covenants  by  L.  not 
to  molest  the  commissioners,  that  he 
had   not   injured   the    title,   and   for 
further  assurances.     The  local  board 
were  afterwards  constituted  the  com- 
missioners.    The  works  remained  in- 
complete, but  not  abandoned,  while  L. 
was  alderman,  and  also  while  he  was 
mayor. 

Held  :  on  the  same  assumptions  as 
before,  that  L.  was  not  liable  to  a 
penalty  :  for  that  this  contract  was 
taken  out  of  the  operation  of  sect.  28 
of  stat.  5  &  6  IF.  4.  c.  76.,  as  being  a 
"  security  for  the  payment  of  money 
only,"  within  stat.  5  &  6  Vict.  c.  104. 
8.  \.     Le  Feuvre  v.  Lankester,  530. 

III.  Parties 

1.  Shareholders  through  their  direc- 
tors: irregularities:  excess,  1.  Bank, 
II.  1. 

2.  Party  suing  upon  a  written  con- 
tract not  signed  by  him,  48.  In- 
surance, VI.  1. 

3.  Provisional  director,  307.  Ante, 
I.  1. 

4.  Designatio  i)ersona»,  832.  BiUs, 
I.  1. 

IV.  Change  in  the  terms. 
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L  CiUBitiiorraeft  aumagL  if  i^oc  -n 
nar   ji^tMsr  -w^tesa    tnmie  3Brc  it 


P!aiim£  j.  miinr.  sgned  irrxcica.  iir 
a^  THvn^  inr  71  JK  md  Imme.  jc  :U. 
per  mamh.  On  die  irrivai  if  die 
ifaip  ic  JT  «T»>?ai  if  die  Trt?ir 
(IwrtBiL  T!ie  ^amaiii.  31  ImiaGe  die 
one  31  rigiiam.  ggned  d^^a^  jrddes 
widL  piaimi^  nui  idiss  a  die  sie  of 
4L  qer  nuiiidL  dir  die  ^ame  TnyagK. 
ffaumtf  oincnued  In  die  v»!SBe£  nil 
Iwr  jrrxvai  hiime.  and  dies,  ^oed  t&e 
sfcxponmer  5ir  -¥»irk  md  labfliir.  De- 
feuiant  paui  auniev  intn  Conrc  it  die 
faceof  3£p«?iiinndi.  Paintiif •donned 
tts  be  paid  as  die  rate  if  *{L  tor  die 
iiiiiie  W1V38&  r»n  r^  !T!aL  dierg  was 
nne  svufenee  ;:&a£  at  Jf.  :Be  captain 
ifld  «oiUKntef{  Ui  the  •ilachaxrze  'if 
some  if  f&»  <!r«>w.  Tlie  Jndi^  asked 
t&e  jiDT  If  rlie  piainiitF  hiniHpir'  had 
hemi  mdiar^ssd  betore  •oseriii^  oua 
fine  Snsk  arriries.  On  their  jnsw<gr- 
mip  that  he  h«l  oat.  die  Jjsd^  'ilrected  | 
aamum^  ; 

Beiiir  (in  a  mndf  m  for  a  rale  fbr  a  : 
aeiw  trvdj  that  die  ooiuiiic  waa  right ;  '■ 
he  dat  there  wan  on  eTiiiaiee  of  an j  i 
cggamrtancgai  to  firse  ^e  plaiotslf  | 
froA  hui  (iri^nal  concract,  so  as  tti 
enable  him.  to  ^Te  enosiientfion  fibr  I 
the  (reA  pmouae  to  hnn.  or  to  antho-  1 
riae  the  eaptam  to  bmd  the  fmrun  \ 
hj  foeh  a  contract.    Hmm»  t.  CmrtKr^  \ 

2.  GiiittderatioB,  459.    AMg^  I. 
T,  Efeet  of  de^  subsequent  to  parol 


-k  Distnetnna  besipisen  aa 
wtessxiini  jBOMt    ine  ^▼Mi 

TIL  signamris. 


.&S». 


F!aee  and  manner.  -I^« 

«r«aE,TI.  I. 

V  f  n    Impiisi  warranties. 

L  DeaLiI|nicBL    <]f    presnii 
^aiiiac  tins.  ^H. 

2.  When  eammnon 

£3L  DfsaEZTptuin. 

Hicnr  t3r  a  warranrr^  S69. 
X. 

jL.  dcainp. 

Whim  the  confiraet  m  wai 
wriiing,  307.     Amiat^  L  1 

XL  Action  of  coBtract. 


XIL  How 


Local  gnatom  aa  to  ditKnimt 
ander  bills  of  Ivfing^  TIX 


xnL 


When  it  neither  raerj^est  sapersedes 
nor  controls,  307.    Amie,  L  L 

TL  CoDfideration. 

L  Parol  eonsideratkm  lor  ezecnting 
deed,  307.    ^afe,  L  1. 

2.  Mere  completion  of  extsting  coo- 
tract,  no  consideration  for  new  pro- 
mise, 5^9.    AnU^  IT.  1. 

3.  T  Illegal :  price  of  land  conTcre*!  for 
illegal  puqxise,  642.     dnemamt,        | 


•4.  Between  i 

$59.    AeHam^l.  1. 


»,TI.l 


3l  Contract  to  return  1 
fiuhare  of  scbcBe,  307. 

IV. 

5.  Contracts  wttk  niiaiici] 
tion  as  local  board  of 
ilafe,IL 

6.  Between  captain  md 
AmU,  IV.  1. 

7.  Between  shipper  nnd  < 
to  negotiation  of  bill  of 
BiaofLada^.L  1. 
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CONTRIBUTION. 

Bj  parish  to  repair  of  turnpike  road, 
599.     Hightvat/,  YlILl. 

CONVEYANCE. 

Of  land. 
For  an  illegal  object,  642.     Covejumt. 

CONVICTION. 
I.  Conviction  and  warrant  of  committal. 

When  they  may  be  either  in  the  same 
or  in  separate  instruments. 

The  return  to  a  habeas  corpus  ad 
subjiciendum,  to  bring  up  JB.,  assigned, 
as  the  cause  of  J9.*s  detention,  a 
warrant  by  a  justice,  which  recited, 
in  the  past  tense,  that  "  B,  was"  this 
day  "convicted  before  me"  of  an 
offence  against  stat.  4  G.  4.  c.  34., 
"and  I,  tlie  same  justice,  adjudged" 
that  B,  should  be  committed  for  two 
months  with  hard  labour ;  and  the 
warrant  then,  in  the  present  tense, 
commanded  the  constables  to  take 
and  the  gaoler  to  receive  B.  The 
warrant  did  not  set  forth  the  evidence, 
nor  state  that  it  was  taken  in  the  pri- 
soner's presence,  or  on  oath. 

Held  that,  under  stat.  4  G.  4.  c.  34., 
the  conviction  and  warrant  might  be 
in  one  instrument,  but  might  also  be 
separate ;  that  the  instrument  in  the 
present  case  was  not  a  conviction,  but 
a  warrant  founded  on  a  previous  con- 
viction; and  was  therefore  good  in 
form. 

Affidavits  were  used  shewing  the 
evidence  before  the  justice. 

Held :  that  it  was  open  to  the  pri- 
soner to  shew,  by  affidavit,  that  there 
was  no  evidence  from  which  the  jus- 
tice might  reasonably  draw  an  infer- 
ence that  the  relation  of  master  and 
servant  existed  between  prisoner  and 
his  employer,  as  that  would  shew  that 
the  justice  had  no  jurisdiction. 

In  the  present  case  the  affidavits 
shewed  only  that  there  was  evidence 
both  ways :  and  the  prisoner  was 
remanded.    Bailey* s  Casey  607. 


II.  Jurisdiction  how  negatived  on  rule 
for  habeas  corpus,  607.     Ante,  I. 

CORONER. 

Election :  qualification  of  voters. 

Equitable  interest  not  sufficient. 

By  a  local  statute,  land  was  vested 
in  trustees  in  fee,  in  trust  for  the 
benefit  of  the  inhabitants  of  the  narish 
of  H.,  subject  to  by-laws  which  the 
trustees  were  empowered  to  make. 
The  trustees  were  empowered  to  let 
the  land  ;  and  to  regulate  the  right  of 
pasture,  on  the  portion  not  let,  to  be 
enjoyed  by  the  inhabitants  of  the 
parish  of  H.,  householders  at  the  time 
of  the  passing  of  the  Act.  The  right 
of  pasture  of  each  such  householder  at 
the  time  of  the  Act  was  assignable  to 
any  others  being  inhabitants. 

At  an  election  for  coroner  for  a 
district  comprehending  the  parish  of 
H.  and  the  land  in  question,  the  votes 
of  inhabitants  of  the  parish  entitled, 
as  assignees,  to  pasture  over  the  land 
in  question  were  received  for  the 
candidate  who  was  returned. 

On  a  quo  warranto  against  him, 

Held :  that  the  quahfication  for  a 
voter  for  coroner  is  the  possession  of  a 
legal  freehold:  that  these  inhabitants 
had,  at  most,  only  an  equitable  inte- 
rest in  the  land  ;  and  that  theu-  legal 
interest  was,  at  most,  a  right  to  com- 
mon in  gross,  which  confers  no  vote. 
Judgment  for  the  Crown.  Regina  v. 
Day,  859. 

CORPORATION. 
I.  By-laws. 

1.  Presumption  from  usage. 

By  the  governing  charter  of  a  cor- 
poration, the  Community  were  annu- 
ally to  elect  four  wardens  from  the 
men  of  the  Community. 

In  fact,  for  about  four  hundred 
years,  the  election  had  been  made  by 
a  court  of  assistants,  who  were  elected, 
by  the  court  itself,  from  the  body  of 
the  Community.  The  wardens  had 
always  been  elected  from  members  of 
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the  Community,  and  generally,  but 
not  uniformly,  from  those  who  were 
members  of  the  court  of  assistants. 

Held  ;  1.  That  a  by-law  establish- 
ing such  a  mode  of  election  would  be 
good. 

2.  That  the  passing  of  such  a  by- 
law in  fact  might  be  presumed  from 
the  usage.    Regitia  v.  PoweU,  377. 

2.  Validity  of  by -law  controlling  mode 
of  election,  377.    Ante,!.     . 

IL  Election  of  officers. 

Restrictions    by   long    usuage,    377. 
Ante,  I.  I. 

in.  Municipal.    Municipal  Corporation. 

COSTS. 

I.  Security  for  costs. 

When  required  from  plaintiff  in  error 
being  also  plaintiff  below. 

A  plaintiff  in  the  Queen's  Bench, 
after  judgment  there  for  defendant, 
suggested  error  in  the  Exchequer 
Chamber,  which  defendant  denied. 
Plaintiff  resided  abroad  out  of  the 
Jurisdiction  of  the  English  Courts. 
He  had,  by  order  of  the  Queen's 
Bench,  given  security  below  for  costs  : 
and  the  costs  incurred  in  that  Court 
exceeded  the  amount  for  which  secu- 
rity had  been  given. 

On  the  application  of  the  defendant, 
after  denial  of  error,  the  Court  of  Ex- 
cheq^uer  Chamber  ordered  the  plaintiff 
to  give  security  for  costs  in  error  to 
the  satisfaction  of  the  master  of  the 
Court  below,  proceedings  to  be  stayed 
in  the  meanwhile.  Bovglevx  v.  Swai/7ie, 
829. 

II.  Of  witnesses. 

1.  Party  witness  in  his  own   cause  : 
not  entitled  as  a  general  rule. 

Plaintiff  obtained  a  verdict.  De- 
fendant obtained  a  rule  Nisi  for  a  new 
trial,  which  was  discharged.  Plaintiff 
was  a  witness  in  his  own  cause ;  and 
he  remained  in  this  country  till  afler 
the  rule  Nisi  was  discharged.  On 
taxation  the  Master  allowed  the  plain- 
till'  Mibbistencc  money  from  the  time 


the  rule  was  granted  till  it  was  d 
charged.  On  a  rule  to  review  1 
taxation. 

Held  :  that,  as  the  Master  must 
taken  to  have  found  that  plaintiff  ^ 
a  necessary  witness,  that  ne  could  i 
harve  attended  a  second  trial,  if  o 
were  ordered,  unless  he  remained,  a; 
that  his  remain ipg  incapacitated  hi 
from  earning  his  subsistence,  the  d 
tention  might,  under  those  special  ci 
cumstances,  be  considered  as  part 
the  costs  of  the  rule  ;  and  the  alloi 
ance  was  right. 

It  is  not  a  general  rule  that  partic 
if  witnesses,  are  to  have  an  allowan< 
for  their  attendance.  I>owdeU  v.  Av 
tralian  Royal  Mail  Company^  902. 

2.  Under  what  circumstances  pari 
witness  in  his  own  cause  b  entitle 
902.     Ante,  I. 

3.  Witness  remaining  in  attendan< 
pending  rule,  902.     AntCy  1. 

III.  On  rules,  generally. 

Where  court  equally  divided. 

Where  a  rule  for  a  new  trial  drop 
on  account  of  the  Court  being  equal' 
divided  in  opinion,  no  costs  of  the  ru 
are  to  be  allowed  to  either  part 
Dansey  v.  Richardson,  7*22. 

IV.  On  rule  for  new  trial. 

Party  witness  remaining  in  attendant 
pending  the  rule,  902.     Ante,  II. 

V.  Side  bar  rule  for  taxation. 

Where  order  does  not  specify  amoui 
960.     Highway,  IV.  1 . 

VI.  Party  liable. 

Successors  in  office,  390.  Highwt 
IV.  1. 

VII.  In  quo  warranto. 

On  disclaimer,  143.     Disclaimer. 

VIII.  In  error. 

Security  when  required  from  plain 
in  error  beinp  also  plaintiff  bch 
8-29.     Ante,  1. 


COUNCILLOR. 


COUNTY  COURT. 


1033 


IX.  Of  appeal  at  sessions.    Appeal^  IV. 

X.  After  certiorari. 

1.  Prosecutor's  right  after  his  own 
certiorari,  960.     Highway^  IV.  2. 

2.  Of  hijrhwa/  prosecution,  390.  High- 
way,  TV,  1. 

XI.  Orders  for. 

When  not  bad  through  not  stating 
amount,  960.     Highway,  IV.  2. 

XII.  Mode  of  enforcing. 

By  mandamus,  390.    Highway,  IV.  1 . 

COUNCILLOR. 
See  Municipal  Corporation. 

COUNTY. 

I.  Expences  to  be  allowed  as  county 
expences. 

Refreshments  to  persons  engaged  on 
public  business  at  the  Court  House 
when  not  allowed. 

The  justices  of  the  county  of  Z. 
made  rules  for  regulating  the  payment 
of  expences  attending  the  gaol,  by 
which  the  gaoler's  expences  were  to 
be  certified  by  two  visiting  justices 
and  then  paid  by  the  county  treasurer. 
It  was  the  custom  to  allow  refresh- 
ments at  the  Sessions,  and  other  meet- 
ings on  county  business,  held  at  the 
Court  House  in  the  gaol,  and  to  charge 
them  as  part  of  the  expences  of  the 
gaol.  A  public  inquiry,  not  connected 
with  county  business,  was  held  at  the 
Court  House.  Refreshments  were 
furnished  to  those  who  attended,  in- 
cluding some  of  the  magistrates  and 
their  friends  who  took  no  part  in  the 
inquiry;  the  two  visiting  justices  di- 
rected them  to  be  paid  for  by  the  trea- 
surer; which  was  done.  At  the  ensuing 
annual  Sessions  in  September,  this  pay- 
ment was  disallowed  in  the  treasurer's 
accounts ;  and  the  accounts,  so  altered, 
were  transmitted  to  the  Home  OfBcc, 
under  stat.  15  &  16  Vict.  c.  81.  ,t.  50. 


Subsequently,  at  an  adjourned  aimual 
Sessions  in  the  ensuing  year,  this  dis- 
allowance was  rescinded,  and  the  pay- 
ment allowed.  There  was  a  standing 
order  at  Sessions  that  notice  should 
be  given  before  any  motion  was  made 
for  altering  or  rescinding*  any  resolu- 
tion of  the  Court ;  but  no  notice  had 
been  given  on  this  occasion. 

The  orders  of  Sessions  having  been 
brought  up  by  certiorari,  and  a  rule 
granted  to  quash  so  much  as  allowed 
this  payment : 

Held:  that  the  Sessions  had  no 
power  to  allow  a  sum  already  dis- 
allowed at  a  former  Sessions  :  that  the 
payment  of  the  expences  of  what  was 
not  connected  with  county  business 
was  illegal ;  and  that  the  former  Ses- 
sions were  bound  to  disallow  it :  and 
that  the  direction  of  the  visiting  lus- 
tices  was  not  a  judicial  order  which 
the  treasurer  was  bound  to  obey. 
And  the  rule  was  made  absolute  to 
quash  so  much  of  the  order  as  was 
complained  of. 

Held,  also,  that  it  was  not  necessary 
to  include  the  direction  of  the  visiting 
justices  in  the  return  to  the  certiorari. 
Regina  v.  Saunders,  763. 

II.  Treasurer's  accounts. 

Alteration  of  disallowance  when  bad, 
763.     Ante,  I. 

m.  Visiting  justices. 

1 .  Their  direction  to  defray  expences 
when  illegal,  763.    Ante,  I. 

2.  Their  directions  not  judicial,  763. 
Ante,  I. 

COUNTY  COURT. 

I.  When  title  comes  in  question. 

1.  How  far  the  restriction  applies  to 
actions  to  recover  land. 

A  summons  was  taken  out  in  the 
county  court  by  A,  against  B.,  to  re- 
cover lands  under  stat.  9  &  10  Vict, 
c.  95.  *.  122. 

On  application  for  a  prohibition  by 
B.,  it  appeared  that  B,  held,  as  a 
tenant  to  C,  in  his  lifetime,  two  farms, 
C.  being  leaseholder  of  the  one,  and 
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tenant  in  fee  of  the  other.  C.  died ; 
and  A.  produced  a  will  by  which  he 
was  devisee  of  all  C*s  real  estate,  and 
appointed  executor.  A,  proved  the 
will,  and  gave  B.  notice  to  quit.  B. 
bond  fide  disputed  the  validity  of  the 
will. 

Held :  that  the  restriction  contained 
in  sect.  58,  as  to  the  jurisdiction  of 
the  county  court  when  title  to  cor- 
poreal hereditament  comes  in  question, 
applies  to  proceedings  under  sect.  122. 
That  title  to  the  leasehold  could  not 
here  come  in  question,  inasmuch  as 
the  probate  was  conclusive  that  the 
title  to  that  was  in  A.  But  that  title 
to  the  freehold  did  come  in  question. 
And  the  prohibition  went  as  to  the 
freehold  farm,  and  was  refused  as  to 
the  leasehold.     Kerkin  v.  Kerkin,  399. 

2.  Course  of  proceeding  when  it  comes 
in  question  only  as  to  part,  399. 
Ante,  1. 

3.  In  what  state  of  the  title  it  cannot 
come  in  question,  399.     AntCy  1. 

4.  Prohibition  afler  seizure  under 
execution. 

Afler  execution  has  been  awarded 
in  the  county  court,  and  defendant's 
goods  have  been  taken,  but  not  sold, 
prohibition  will  go  to  restrain  the 
Court  from  proceeding  further,  if  it 
appear  upon  affidavit,  though  not  on 
the  face  of  the  proceedings  in  the 
county  court,  that  title  to  corporeal 
hereditaments  came  in  question  m  the 
cause,  so  that  the  judse  had  no  juris- 
diction under  stat.  9  &  10  Vict.  c.  95. 
t.  58.    Marsden  v.  Wardle,  695. 

II.  Judge's  order  for  a  prohibition. 
Time  for  applying  to  set  aside. 

The  rule  that  an  application  to  set 
aside  a  judge's  order  cannot  be  made 
after  the  end  of  the  term  next  follow- 
ing the  making  of  the  order  applies  to 
an  order  made  by  a  judge  at  cham- 
bers, prohibiting  a  County  court  from 
proceeding,  under  stats.  9  &  10  Vict. 
c.  95.  *.  58.,  and  13  &  14  Vict.  c.  61. 
8.  22.    Jordan  v.  Wilcoxon,  193. 

III.  Building  in  which  the  business  is 
transacted. 

Non-ratcability,  336.     Poor,  IV.  1. 


IV.  Prohibition. 

1.  As  to  part  onlj,  399.     Ante,  L 

2.  At  how  late  a  stag^  695.    J. 
1.4. 

COUPON. 

Interest  made  payable  by,  1,  37.    R 
II.  1. 


COVENANT. 

Illegal  consideration. 

Covenant  to  pay  the  price  of  U 
conveyed  for  an  illegal  purpose 

Action  on  a  covenant  to  pay  mon 
Plea,  which  the  Court  construed 
meaning  that  there  had  been  an  iliej 
agreement  that,  for  a  price  to  be  pa 
to  the  plaintiff*,  land  should  be  sc 
and  conveyed  to  defendant  for 
illegal  object ;  that  the  land  was  cc 
veyed  to  defendant  for  that  obje< 
and  that  afterwards  the  deed  i 
executed  to  secure  payment  of  1 
price. 

Held  by  the  Exchequer  Chamb 
reversing  the  judgment  of  the  Quee 
Bench,  that  the  plea  was  good.  F 
the  deed  being  given  as  a  security 
the  payment  of  a  debt  tainted  w 
ill^ality,  the  law,  which  would  i 
enforce  the  pajrment  of  the  debt,  woi 
not  enforce  the  payment  of  the  se< 
rity.    Fisher  v.  Bridges,  642. 

CREDITOR. 

I.  Priority. 

1.  Registration  of  judgments,  7 
Judgment,  I.  1. 

2.  Having  a  charge  on  stock  of  wl 
no  notice  to  trustees,  743.  Ju 
ment,  II. 

II.  Remedy    against     shareholders 

railway  company,  784.      Comjh 
V.  1. 

CRIMINAL  LAW. 

I.  Proceeding  criminal  in  form  to  t 
civil  rij^ht. 


CUSTOM. 

1.  New  trial  granted  after  miscarriage 
leading  to  an  acquittal,  942.  New 
Trial,  I.  1. 

2.  Whether  indictment  for  obstruct- 
ing a  navigation  is  such  a  proceed- 
ing, 942.     New  Trial,  I.  1. 

II.  Certiorari.     Certiorari, 

III.  Indictment.    Indictment. 

CUSTOM. 

I.  Mercantile  custom  controuling  writ- 
ten contract. 

Local  custom  as  to  discount  from 
freights  under  bills  of  lading. 

A  bill  of  lading  expressed  that 
goods,  shipped  at  N,  were  deliverable 
at  Z.,  to  order  or  assigns,  "  he  or  they 
paying  freight  for  the  said  goods  five 
eighths  of  a  penny  sterling  per  pound, 
with  five  per  cent,  primage,  and 
average  accustomed."  By  the  usual 
custom,  in  the  trade  at  Z.,  three 
months'  interest  or  discount  is  de- 
ducted firom  freights,  payable  under 
bills  of  lading,  on  goods  coming  from 
certain  ports,  including  N.  The 
assi^ee  of  this  bill  of  lading  having 
received  the  goods,  the  shipowner 
claimed  the  freight  without  any  de- 
duction, contendmff  that  the  custom 
was  not  binding  in  law  as  contradict- 
ing the  written  contract.  The  assignee 
paid  the  freight,  less  the  discount. 
On  a  case  stating  the  above  facts. 

Held,  that  the  custom  was  binding, 
and  controuled  the  bill  of  lading. 
Broum  v.  Byrne,  703. 

II.  See  also  48,  78.    Insurance,  II.  1. 


DAMAGE. 

I.  Generally. 

Personal,  distinguished  from   injury 
to  estate,  274.    Action,  II.  1. 

II.  As  essential  to  action. 

By  ca.  sa.  for  too  large  a  sum,  929. 
Arrest,  I.  1. 

III.  Measure. 


DEBT. 
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In  action  against  attorney  for  negli- 
gence in  taking  a  security,  743. 
Judgment,  U. 

DEBENTURE. 
Page  1.    ^anA,  II.  1. 

DEBT. 

Assignment. 

Effect  of  assignment  and  reassign- 
ment according  to  law  of  California, 
To  an  action  for  money  payable  by 
defendant  to  plainti^  defendant 
pleaded  that  C,  a  joint  debtor  with 
defendant,  resided  beyond  the  seas  in 
Calif  omia,  a  State  forming  part  of  the 
United  States  of  America,  within  the 
jurisdiction  of  a  court  of  that  State. 
That,  hj  the  law  of  Calif ornia,  n  cre- 
ditor might  voluntarily  assign  his  debt 
to  another  person,  who  might  in  his 
own  name  sue  the  debtor.  That  plain- 
tiff, being  in  California,  assigned  the 
debt  to  R,  there,  and  iJ.,  in  his  own 
name,  sued  the  defendant  and  C  for 
that  and  other  debts  in  a  Court  there 
having  jurisdiction  for  the  recovery 
of  such  assigned  debts,  and  recovered 
judgment  &?  the  debts  ;  and  defend- 
ant and  C.  were  liable  to  be  sued  by 
R,  in  this  country  upon  the  judgment. 
That  the  judgment  was  for  an  entire 
sum,  making  no  distinction  between 
the  debts,  and  was  partly  satisfied 
by  the  levy  of  a  sum  less  than  the 
amount  of  the  judgment,  and  not  ap- 
plicable to  any  of  the  debts  recovered 
more  than  to  any  other. 

Replication.  That  the  law  of  CWt- 
fomia  was,  that  the  assignee  might 
reassign  to  the  creditor  the  debt,  or 
so  much  thereof  as  was  unsatisfied, 
and  the  creditor  might  sue  in  his  own 
name  for  so  much,  as  if  no  such  assign- 
ment had  been  made,  notwithstanding 
the  creditor  in  the  meantime  had  re- 
covered judgment,  unless  the  whole 
was  actually  levied.  That  R.,  before 
he  had  received  any  part  of  the  debt, 
or  before  any  sum  applicable  thereto 
had  been  levied,  reassigned  to  plain- 
tiff; by  reason  whereof  plaintiff 
became  entitled  to  sue  for  the  debt  in 
his  own  name,  as  if  there  had  been  no 
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such  assignment  as  mentioned  in  the 
plea. 

Held:  that,  assuming  the  plea  to 
shew  that  the  assignment,  made  in 
California^  by  the  law  of  that  country 
transferred  the  exclusive  right  to  sue 
(in  which  case,  semble^  the  plea  was 
good),  it  was  answered  by  the  repli- 
cation.    Thompson  v.  Belly  236. 

DEBTOR. 

I.  Generally. 

Effect  of  judgments,  737,  743.  Judg- 
ment, 1.J1. 

n.  Insolvent:  assignee. 

1.  What  causes  of  action  vest  in,  274. 
Action,  n.  1. 

2.  Interference  of  assignee  in  action 
brought  by  insolvent,  274.     Action, 

3.  To  what  actions  the  stat.  15  &  16 
Vict.  c.  76. 8,  142.  is  applicable,  274. 
Action^  n.  1. 

DECLARATION. 

I.  Indebitatus  counts. 

Omission  of  the  introductory  words 
stating  the  money  to  be  payable, 
650.    Account  Stated,  I. 

II.  In  particular  instances. 

1.  By  seaman  against  shipowner  for 
injuries  from  unseaworthiness  and 
non-provision  of  medicines,  402. 
Action,  I.  1. 

2.  For  malicious  arrest  for  whole 
.amount  after  part  satisfaction,  929. 

Arrest,  I.  1 . 

3.  By  assured,  on  policy  of  insurance, 
48.     Insurance,  \ I.  1. 


DEED. 

.  Privilege  of  not  producing  title  deeds. 

1 .  Compelling  production  for  identifi- 
cation. 

Defendant,  at  the  trial,  called  on  a 
person,  served  with  a  subixjena  duces 


tecum,  to  produce  a  deed ;  he  d^*lt 
on  the  ground  that  he  held  the  dec 
attorney  for  a  mortg^igee,  and  thai 
client  had  directed  him  not  to  proc 
the  deed,  which  was  one  of  his  : 
deeds;  and  the  judge  allowed  the 
vilege.  Defendant  did  not  call 
client  as  a  witness,  but  proceedec 
offer  secondary  evidence  of  the  c 
tents  of  the  deed.  The  judge  recei 
the  evidence.  In  the  course  of 
evidence,  it  became  necessary  to  st 
the  identity  of  the  instrument,  wh 
the  attorney  refused  to  produce,  w 
one  which  the  witnesses  called  to  pn 
its  contents,  had  seen.  For  this  pi 
pose  the  judge  compelled  the  attorn 
to  shew  the  mdorsement  on  the  h-i 
of  the  deed ;  the  attorney  and  also  t 
plaintiff  oWecting.  Defendant  hac 
verdict.     On  a  motion  for  a  new  tri 

Held,  that  a  sufficient  foundati 
had  been  laid  for   the   reception 
secondary  evidence   without    calli 
the  client  himself,  on  the  speculate 
that  he  might  waive  his  privilege. 

Held,  also,  that  the  judge  did  rig 
in  compelling  the  production  of  t 
deed  for  identification  in  the  mann 
mentioned,  as  that  did  not  involve  a 
disclosure  of  its  contents. 

Semble,  that  if  he  had  violated  I 
privilege  of  the  mortgagee,  it  wou 
have  been  no  ground  for  a  new  tr 
at  the  instance  of  the  party  to  t 
cause.     Phelps  v.  Prew,  430. 

2.  Admissiofi  of  secondary  eyiden 
after  refusal  by  attorney  to  prodi 
his  client's  deed,  430.     Ante,  1 . 

3.  Consequence  of  violation  of  pri 
lege,  430.     Ante,  1. 

II.  Recitals. 

In  a  deed  poll :  effect  as  an  estop] 
48.     Insurance,  VI.  1 . 

III.  Effect  of. 

1.  When  merely  inducement,  83. 
cord,  I. 

2.  When  it  does  not  merge,  supers^ 
or  controul  a  parol  contract,  in  c 
t:idoratioii  of  which  it  was  cxccu" 
307,     Contrai't,  I.  1. 


DEED  POLL. 


DEVISE. 
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IV.  Ill  particular  instances.  i 

1.  Subscriber's  agreement,  307.  Con.  \ 
tract,  I.  1. 

2.  Disentailing  deed,  845.  Devise,  III. 

DEED  POLL. 
See  Insurance^  VI.  1. 

DEFENDANT. 

Misjoinder. 

Amendment     at    what    stage,    396. 
Amendment,  L 

DEMAND. 

Written  xlemand,  to    entitle    claimant 
to  interest,  307.     Contract,  I.  1. 

DEPOSIT. 

Recovery    on    failure    of  scheme,  307. 
Contract,  I.  1. 

DESCRIPTION. 

When  it  amounts  to  a  warranty,  868. 
Insurance ,  X. 

DESERTION. 
See  Shipping,  V. 

DEVISE. 

I.  Words   that  pass    subsequently    ac- 
quired land. 

1.  "Estate,"  coupled  with  words  of 
personalty. 

O.  being  then  possessed  of  person- 
alty only,  by  will  executed  in  1849, 
after  bequests  of  money  and  chattels, 
added  :  "  all  the  rest,  residue  and  re- 
mainder of  my  goods,  chattels,  stock 
in  trade,  estate  and  efilscts  of  what 
nature  or  kind  soever,  not  herein- 
before given  or  bequeathed,  1  give 
and  bequeath  unto  B.  and  T.,  exe- 
cutors of  the  will,  "  to  hold  to  them, 
the  said  B.  and  T.,  their  executors, 
administrators,  and  assigns,"  upon 
trust  to  "sell  and  dispose  thereof," 
and   call   in   and  receive    all   debts. 


"  and  place  the  moneys  arising  by  such 
sale  or  disposal "  upon  Grovernment  or 
other  security,  receive  the  interest 
and  dividends,  and  pay  the  same  to 
testator's  wife  for  life  during  her 
widowhood ;  and,  if  she  died  or  mar- 
ried again,  to  apply  the  same,  or  a 
sufficient  part  thereof,  to  the  mainte- 
nance of  his  children  till  they  should 
come  of  age ;  and  when  the  youngest 
should  come  of  age,  to  divide  the  said 
residue  and  the  interest  equally  among 
the  children. 

After  the  execution  of  the  will,  O. 
purchased  land. 

Held  that,  under  stat.  7  TF.  4  &  I 
Vict.  c.  26,  88.  3,  24,  such  land  passed 
by  the  residuary  clause,  O' Toole  v. 
Browne,  572. 

2.  Limitation     to     executors,     572. 
Ante,  1. 

3.  Use  of  words    of  bequest,  572. 
Ante,  1. 

4.  Gift  to  executors,  without  benefi- 
cial interest,  572.     Ante,  1. 


II.  Estate  for  life  or  in  fee. 

I      1.  Effect  of  the  words  "estate"  and 
I  "  hereditaments." 

Devisor,  being  seized  in  fee  of  copy- 
i  hold  lands  including  The  Mill  Fields 
by  will  made  before  1st  January,  1838, 
devised  certain  parcels  of  freehold 
land  to  S.y  in  fee  chargeable  with  an 
annuity  of  60/.  to  his  wife  for  life,  the 
first  payment  thereof  to  be  made  within 
three  months  of  the  devisor's  decease. 
"Also  I  give  and  devise  all  that  my 
copyhold  estate  called  The  Mill  Field, 
consisting  of  seven  messuages,"  &c., 
"situate  at,"  &c.,  "unto  my  niece 
Sally,*^  "  for  and  during  the  term  of  her 
natural  life,  charged  and  chargeable, 
nevertheless,  and  I  hereby  charge  the 
said  copyhold  estate  so  given  to  my 
said  niece  Sally,  to  and  with  the  pay- 
ment of  one  annuity  or  clear  yearly 
sum  of  251.  unto  my  brother"  E,  S.  for 
life,  payable  half  yearly,  the  first  pay- 
ment to  begin  within  three  calendar 
months  next  after  devisor's  decease ; 
"  and  from  and  immediately  after  the 
decease  of  my  said  niece  Sally,  I  ffive 
and  devise  the  same  copyhold  hereaita- 
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ments  unto  and  ec^ually  between  all  ; 
and  every,  the  children  of  my  said 
niece,  share  and  share  alike.**  *'  Also 
I  j[ive  and  devise "  freehold  land  de- 
scribed, "  also  all  and  every  my  other 
copyhold  messuages  or  tenements, 
lands,  tenements,  and  hereditaments," 
"  wheresoever  situate,  unto  my  niece 
Ann^  her  heirs  and  assigns,  charged 
and  chargeable,  nevertheless,  and  I 
hereby  charge  the  same,  to  and  with 
the  payment  of  one  annuity  or  clear 
yearly  sum  of  20/.  unto  my  said  wife 
(in  addition  to  the  annuity  of  60/.,**) 
"  for  and  during  the  term  of  her  natu- 
ral life,  to  be  payable  half  yearly,  and 
the  first  payment  thereof  to  begm  and 
be  made  within  three  calendar  months 
after  my  decease.**  There  was  also  a 
devise  of  "all  and  every  other  my 
real  estates,  not  hereinbefore  other- 
wise disposed  of,**  to  F.  in  fee. 

Held  that  the  devise  to  the  children 
of  Sally,  passed  only  a  remainder  for 
life. 

That  the  devise  to  Ann  passed,  not 
the  reversion  in  The  Mill  Field,  but 
the  other  copyholds  undisposed  of. 

And  that,  therefore,  tne  ultimate 
remainder  in  fee  in  The  Mill  Field 
passed  to  F.     Vick  v.  Sueter^  219. 

2.  Effect  of  charging  annuities,  219. 
Ante,  I. 

III.  Estate  for  life  or  in  tail. 

What  does  not  show  a  general  inten- 
tion to  enlarge. 

K.  being  seized  in  fee,  devised  (by 
will  made  before  1838)  to  her  nephew 
i4.,  to  hold  to  him  for  his  life  without 
impeachment  of  waste ;  and  from  and 
after  his  decease,  to  "  the  first  son  of 
the  body  of*'  A.,  **  to  hold  the  same  to 
such  first  son  for  and  during  the  term 
of  his  natural  life  only,  without  im- 
peachment of  waste.  And  from  and 
after  the  decease  of  the  last  mentioned 
first  son  of  the  said "  A.,  "I  give  and 
devise  all  the  said  estates  to  the  first 
son  of  the  body  of  such  last  mentioned 
son,  with  remainder  to  the  second, 
third  and  all  other  sons  of  the  body  of 
such  last  mentioned  son  for  ever,  the 
elder  being  always  preferred  to  the 
younger.     And  in  default  of  all  such 


issue  as  aforesaid,  then  I  will  tlu 
the  said  estates  shall  so  and  des 
to  my  own  right  heirs  for  ever." 

At  the  time  of  the  making  of 
will,  A.  had  two  sons  and  two  d« 
ters.  B.,  the  elder  of  these  sons, 
vived  K.,  but  had  no  children 
after  K's  death  ;  after  which  he 
both  sons  and  daoffhters. 

Held  that  B.  to^  onl  j  an  estate 
life,  and  could  not  therefore,  by  a 
entailing  deed,  convej  an  estate 
more  than  his  own  life. 

That  B.*s  sons  took  successive 
tates  tail  in  remainder,  by  purdi 
and  that,  they  having  died  witb 
issue,  or  disentailing,  the  land  wen 
the  right  heirs  of  a.  Kershaw  v.  i 
shaw,  845. 

rV.  Estate  pur  autre  vie- 
Special  occupancy. 

M.y  being  seized  in  fee,  devised 
her  daughter  JE.,  to  hold  to  £.,  " 
heirs,  executors,  administrators  i 
assigns,  for  and  during  the  nati 
lives  of**  -B.,  -B.*s  husband,  and  tl 
daughter,  and  of  the  survivor ;  i 
in  case  the  three  '*  should  all  de^ 
this  life  before  the  expiration  of  thi 
one  years,  to  be  computed  from 
day  of  my  decease,  then  to  ho 
"unto  the  executors,  administra) 
and  assigns**  of  F,,  **for  and  dui 
the  said  term  of  thirty  one  years 
be  computed  from  the  day  of  my 
cease.**  "  And  I  do  hereby  give, 
vise  and  bequeath  the  reversion  of 
aforesaid  messuages**  &c.  "  to 
grandson"  W,  O.  S,,  second  sou 
J,  T  S,  "  and  to  the  heirs  male 
the  said'*  W.  O.  S.,  remainder  to 
third,  fourth  &c.  sons  of  J,  7*.  S.  & 
eessively  in  tail  male,  and,  in  defj 
of  such  issue,  to  the  eldest  son 
J,  T.  S.  in  fee. 

Held  that,  E.  having  died  before 
other  two  lives  expired,  her  heir  t 
the  land,  as  special  occupant,  i 
penter  v.  Dunsmure,  918. 

V.  Subject  matter. 

"  All  and  every  my  other  copyh 
in  fee,  after  devising  a  specinc  o 
hold  for  life,  219.     Ante,  II.  1. 
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VI.  Legal  estate. 

When,  until  exercise  of  power  of  sole, 
it  vests  in  party  to  whom  the  bene- 
ficial interest  is  given,  823.  Poor^ 
IX. 

Vn.  Power  of  sale. 

In  what  person  the  legal  estate  vests, 
823.     Poor,  IX. 

VIII.  Surplusage. 

Effect  of  adding  superfluous  words  of 
limitation,  918.     Ante^  IV. 

DIRECTION. 
Of  visiting  justices,  763.     County^  I. 

DIRECTOR. 
See  Company^  XI. 

DISCLAIMER. 

On  wrongful  election  :  relator*s  costs. 

Where  a  person  wrongfully  elected 
to  a  corporate  office  has  accepted  it, 
so  that  the  office  is  full,  the  Court  will 
not^  in  making  a  rule  absolute  by  his 
consent  for  a  quo  warranto,  make  it 
one  of  the  terms  that  the  relator 
should  bear  the  expences  of  the  in- 
formation and  disclaimer,  though  the 
person  in  possession  of  the  office  does 
not  defend  it,  and  offers  to  undertake 
to  disclaim  if  required.  Regina  v. 
Hardey,  143. 

DISCOUNT. 
Effect  of  local  custom,  703.    Cwtom,  I. 

DISCOVERY. 

In  the  arts. 

Novelty  of  invention,  256.  Patent^  I. 
]. 

DISENTAILING  DEED. 
Page  845.    Devue.lll. 

DISQUALIFICATION. 

Disqualifying  interest  in  contracts,  530. 
Contract^  II. 


DISTRESS. 
Penalties  and  costs  recoverable  by. 

r  prosecution,  390. 


Not  costs  of  higl 
Highway^  I V. 

DISTRICT. 

I.  Of  district  church,  688.  '  Church- 
warden^  II. 

II.  For  lighting  and  watching,  688. 
Churchwarderi,  II. 

DIVERSION. 
Of  highway,  477.     Certificate^  L  1. 

DIVIDEND. 

Ratification  by  receipt  of,  I,  45.  2?mtA, 
ILL 

DRAINAGE. 

Right  of  tenant  to  protection  against  ill 
constructed  drains  on  parts  of  the 
same  property  not  let  to  oim. 

If  the  owner  of  land,  on  which  is  a 
house,  construct  on  the  other  part  of 
the  land  a  sewer,  and  let  the  house, 
and  aflerwards,  by  reason  of  the  ori- 
ginal faulty  construction  of  the  sewer, 
and  the  continued  user  of  it  by  the 
owner  in  such  a  faulty  state,  the  house 
is  injured,  the  owner  is  liable  to  his 
lessee  for  keeping  and  continuing  the 
sewer  so  constructed.  Ahton  v.  UrtnU^ 
128. 

DUTY. 

I.  Arising  from  grant  of  adjacent  tene- 
ment, 128.     Drainage, 

II.  Action  for  private  injury  sustained 
through  breach  of  public  duty,  402. 
Action^  I.  1. 

ECCLESIASTICAL  LAW. 

I.  Parochiality  of  districts. 

Effect  of  modern  usage  as  evidence, 
906.     Poor,  I.  1. 

II.  Districts  for  ecclesiastical  purposes 
only,  688.     Churchwarden^  II. 
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ELECTION. 

I.  Voting. 

I.  Throwing  away  votes  on  ineligible 
candidate. 

Information  in  the  nature  of  quo 
warranto  for  the  office  of  mayor  of  a 
borough.  Issue  whether  defendant 
was  duly  elected.  Special  verdict, 
in  substance  as  follows :  At  an  elec- 
tion for  councillor  for  the  borough,  in 
November  1851,  B,  and  C  were  can* 
didates.  B,  at  the  time  was  disqua- 
lified, being  an  alderman,  which  fact 
was  known  to  the  voters.  B,  had  a 
majority  of  votes,  and  was  returned, 
accepted  the  office  and  acted.  C 
obtained  a  rule  for  an  information  in 
the  nature  of  a  quo  warranto,  which 
was  made  absolute  in  Easter  term 
1852.  The  information  was  filed.  B. 
'  disclaimed ;  and  judgment  of  ouster 
was  signed  on  3d  Jtdy  1852.  On  26th 
October  1852,  C.  gave  notice  to  the 
town  council  requiring  them  to  admit 
him,  on  the  ground  that  the  votes  for 
B.  had  been  thrown  away.  On  8th 
Novetnber  1852,  C  accepted  the  office 
and  signed  the  declaration  required 
by  the  statute  :  of  all  which  the  town 
council  had  notice.  On  the  9th  No- 
vember  an  election  was  held  for  the 
office  of  mayor :  the  defendant  and 
M,  were  candidates.  C  tendered 
his  vote  for  M.  It  was  rejected ; 
and,  the  other  votes  being  even,  de- 
fendant was  elected  by  the  casting 
vote  of  the  presiding  officer. 

Held,  that  the  votes  given  for  B, 
were  thrown  away :  and  that  C  was 
councillor;  that,  the  usurpation  of 
the  office  by  B,  having  rendered  it 
impossible  to  accept  the  office  within 
five  days  after  notice  of  his  election, 
he  was  excused  from  doing  so ;  and 
that  when  B.  was  ousted  C  ought  to 
have  been  admitted. 

Held  also,  that,  supposing  C.  had 
been  bound  to  accept  within  five  days 
after  notice,  the  special  verdict  did 
not  shew  that  C.  had  notice  of  his 
election,  inasmuch  as  it  only  disclosed 
evidence  of  that  fact. 

Held  therefore,  on  both  grounds, 
that  it  appeared  on  the  special  verdict 


ESTATE. 

C.'s  vote  at  the  election  of  maj 
improperly  rejected. 

Judgment  for  the  Crown,    j 
V.  Cooks,  249. 

2.  Rejection  of  good  votes,  wl 
groundformandainas|718.  C 
tcarderij  I. 

II.  Effect  of  ouster. 

New  election  when  not  necess^ 
an  ouster  by  quo  warranto, 
Ante,  L  1. 

III.  In  particular  instances. 

1.  Coroner,  859.     Coroner, 

2.  Officers  of  a  corporation,  377. 
porationf  I.  1. 

3.  Churchwarden,  718.  Churd 
den,  I. 

ELEGIT. 

Pages  784.   Company,  Y.  I,    737.    , 
ment,  I.  I. 

ENTAIL. 
Disentailing,  845.    Devise^  IIL 

EQUITY. 

Equitable  assignment  of  trust  fund 
Judgment,  II. 

ERROR. 

I.  Removal  of  judgment  roll. 

Error  having  been  brought  in 
liament  upon  a  judgment  of  the 
chequer  Chamber  on  a  record  of 
Court,  this  Court,  under  sect.  U 
The  Common  Law  Procedure 
1852,  ordered  the  Masters  to  tak< 
record  itself  to  the  clerk  of  the 
dicial  department  of  the  Hou< 
Lords,  and  leave  it  with  him,  ta 
a  receipt,  and  an  undertaking  foi 
return  of  the  same  when  the 
should  be  decided.  Lane  v  Hoi 
731. 

II.  Security  for  costs,  829.     Cost^ 


ESTATE. 


I.  Generally. 


ESTOPPEL. 


EXEMPTION. 
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1.  Effect  of  the  word  in  a  will,  219, 
572.    Devise,  I.  1.  II.  I. 

2.  What  passes  under  a  devise,  219. 
Devise,  11.  1. 

8.  For  life,  845.    Devise,  III. 

4.  Estate  tail,  845.    DeviseilU. 

II.  Injury  to. 

Distinguished  from  personal  damage, 
274.    Action,  1L\, 

in.  Settlement  by  estate,  823.     Poor, 
IX. 

ESTOPPEL. 
I.  By  recitals  in  deed. 

1 .  Recital  in  policy  of  reassurance  as 
to  the  health  of  the  person  whose 
life  is  insured,  48.    Insurance,  VI.  1 . 

2.  Recital  in  deed  poll,  whether  an 
estoppel  against  the  grantee,  48. 
Insurance,  VI.  1. 

n.  By  conduct 

1.  By  grantee  of  deed  poll  acting  on 
the  recitals  therein,  48.  Insurance^ 
VLl. 

2.  By  agreeing  to  a  reference  not  in 
accord ance  with  rules,  363.  Friendly 
Society,  IV.  1. 

EVIDENCE. 

I.  Generally. 

Effect  of  its  being  improperly  ob- 
tained, 430.    Deed,  I.  I. 

II.  Production  of  documents. 

Privileged  documents  produced  for 
identification,  430.    Deed,  I.  1. 

m.  Parol  evidence  as  to  written  docu- 
ments. 

1 .  Proof  by  parol  of  mercantile  usage 
as  to  policies  of  a  particular  class, 
48,  78.     Insurance,  VI.  1. 

2.  Local  custom  as  to  discount  on 
freights  under  bills  of  lading,  703. 

VOL.  in.  3  X 


IV.  Secondary  evidence :  sufficiency  of 
foundation. 

Refusal  bv  attorney  witness  to  pro- 
duce client's  title  deed,  without 
calling  the  client,  430.    Deed,  I.  1 . 

V.  Usage. 

Effect  of  modern  usage  on  questions 
of  parochiality,  906.    Poor,  I.  1. 

VI.  Of  particular  facts. 

1.  Of  invention  not  being  new,  256. 
Patent,  L  1. 

2.  Of  parochiality,  906.     Poor,  I.  1. 


EXCESS. 
When  it  does  not  vitiate,   1.     Bank, 

n.  1. 

EXECUTION. 

I.  As  upon  a  judgment. 

To  enforce  order  of  Quarter  Sessions, 
172.    Appeal,  lY.l. 

II.  Against  shareholders. 

1.  Effect  of  previous  elegit  against 
lands  of  company,  784.  Company, 
V.  1. 

2.  Mandamus  to  give  creditor  inspec- 
tion of  register,  784.  Company, 
V.  1. 

m.  For  what  amount. 

Remedy  for  arrest  for  whole  sum  re- 
covered after  part  has  been  satisfied, 
929.    Arrest,  I.  1. 

rV.  Warrant. 

Effect  of  indorsing  too  large  a  sum, 
929.    Arrest,  L  1. 

V.  Effect  of. 

When  no  bar  to  a  prohibition,  694. 
County  Court,  I.  4. 

EXEMPTION. 
From  rateability,  793,  807.     Poor,  HI. 

S.  «  B. 
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FARM  PRODUCE. 

Statutory  restrictions  on  the  disposal, 
563.    Landlord  and  Tenant^  II. 

FINALITY. 

Of  order  of  sessions  disallowing  an  item 
in  treasurer's  accounts,  763.  County ^1, 

FIRE. 
Insurance  against,  868.    Insurance^  X. 

FOOTWAY. 
See  Highway. 

FOREIGN  JUDGMENT. 
Page  236.    Debt 

FOREIGN  LAW. 

I.  Conflict  of  laws  as  to  procedure  and 
evidence,  114.     Witness^  I.  1. 

II.  Commission  directed  to  foreign  judge 
as  an  individual,  114.     Witness,  I.  1. 

ni.  Presumption  as  to  validity  of  pro- 
ceedings, 114.     WitnesSy  I.  1. 

IV.  Assignment    and  reassignment   of 
debt  in  California^  236.    Debt,  I. 

FOREIGNER. 

Agent  of  foreign  principal,  283.  Agent,  I. 

FORM. 
Statutory,  650.    Account  stated,  I. 

FREEHOLD. 

As  a  qualification  to  vote  at  election  of 
coroner,  59.     Coroner. 

FREIGHT. 

Effect  of  local  custom  as   to  discount, 
703.     Custom,  I. 

FRIENDLY  SOCIETY. 
I.  Amendment  of  rules. 


FRIENDLY  SOCIETY. 

When  valid,  though  some  of  the 
ceedings  are  irr^ular. 

Where  an  ameDdment  of  the  r 
of  a  Friendly  Society  has  recei 
the  barrister's  certificate,  under  s 
4  &  5  TT.  4.  c.  40.  *.  4^  such  ame 
ment  is  valid,  though  there  has  b 
no  resolution  of  the  Society  in  cc 
pliance  with  the  enactmenta  of  si 
10  G.  4,  c.  56,  s,  9.,  or  with  the  rule 
the  Society  incorporating  that  sectt 
Per  Lord  CamabeU  C.  J.,  Colerid^ 
and  Wightman  Js. :  dissentiente  ErU 

The  rules  of  a  Society  directed  tl 
three  trustees  should  be  appoints 
of  whom  one  should  be  treasurer, 
whose  names  the  funds  of  the  Soci< 
should  be  invested :  and  that  the  tn 
surer  should  invest  the  unapprop 
ated  stock  exceeding  501.  as  the  boi 
of  management  should  direct,  pi 
Buant  to  Stat.  13  &  14  Viet.  c.  1 
Three  trustees  were  elected;  but 
fourth  person  was  elected  treasur 
Held  that  the  three  trustees  could  i 
sue  a  former  treasurer  for  the  balai 
in  his  hands,  under  these  rules :  a 
that  they  had  no  title  to  do  so  unc 
Stat.  10  G.  4.  c.  56.  or  stat.  13  & 
Vict.  c.  115.,  which  were  prior  to  t 
rules  taking  effect.  Dewhirst  v.  Cla 
son,  194. 

II.  Barrister's  certificate. 

Effect  in  giving  validity  to  rules,  1 
Ante,  I. 

m.  Right  to  sue. 

When  trustees  have  no  right  to  s 
194.    Ante,  1. 

IV.  Arbitration. 

1.  What  conduct  of  member  esU 
him  from  disputing  validity  of  i 
pointment. 

The  rules  of  a  benefit  socie 
established,  enrolled  and  certifi 
under  stats.  10  G.  4.  c.  56.,  4  & 
W.  4.  c.  40.  and  9  &  10  Vict.  c.  2 
provided  that,  if  any  misunderstand: 
should  happen  between  the  Society  i 
any  of  its  members,  the  matter  sho 
be  submitted  to  the  decision  of  a] 
trators   according   to   stat.   10  G. 


FRIENDLY  SOCIETY. 


HEIR. 
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c.  56.,  nine  of  whom  should  be  elected 
in  the  first  quarterly  meeting  after 
the  passing  of  the  said  laws :  and  that, 
when  any  dispute  should  arise,  the 
names  of  the  arbitrators  should  be 
shuffled  in  a  box  or  glass,  and  the  first 
five  names  taken  up  by  the  complain- 
ing party  should  be  arbitrators  for  the 
question  at  issue,  and  their  decision 
should  be  final.  The  Society,  at  their 
first  quarterly  meeting,  appointed  a 
general  committee  for  the  purpose  of 
electing  arbitrators ;  and  nine  arbitra- 
tors were  shortly  afterwards  elected. 
Afterwards,  in  consequence  of  some  of 
them  having  left  the  neighbourhood, 
and  of  others  having  renised  to  act 
if  called  on,  the  general  committee 
elected  nine  new  arbitrators  in  the 
place  of  the  first  set.  After  the  first 
election,  but  before  the  second,  2),  a 
member  of  the  Society,  was  expelled 
for  an  infringement  of  one  of  the  rules, 
as  directed  by  the  rule  itself,  lie 
applied,  after  the  second  election  of 
arbitrators,  to  have  the  question  of 
his  expulsion  referred  to  arbitration. 
The  Society  appointed  a  day  for  that 
purpose ;  and  D,  and  six  of  the  arbitra- 
tors last  attended.  />.  refused  to  draw 
five  names  out  of  the  nine,  according 
to  the  rule ;  and  he  eventually,  with 
the  consent  of  the  Society,  signed  an 
agreement,  submitting  the  dispute  to 
five  out  of  the  six  arbitrators  then 
present  (he  having  been  previously 
allowed,  on  his  own  request,  to  reject 
any  one  of  the  six  he  chose)  ;  their 
decision  to  be  final.  The  five  arbitra- 
tors made  their  award,  adjudging  him 
to  be  properly  expelled.  D,  applied 
for  a  rehearing,  which  was  granted ; 
but,  upon  the  meeting  for  a  rehearing, 
JD.  refused  to  select  his  arbitrators 
according  to  the  rule;  and  he  sub- 
sequently made  a  complaint  before 
justices,  under  stat.  4  8i  5  W.  4.  c.  40. 
ss,  7.,  8. ;  and  the  justices  made  an 
order  requiring  the  Society  to  rein- 
state him,  or  to  pay  him  50/. 

Held,  that  the  justices  had  no  juris- 
diction to  make  such  order,  there 
having  been  no  neglect  or  refusal  by 
the  arbitrators  to  make  an  award,  and 
it  not  being  open  to  2).  to  contend 
that  the  application  for  settlement  by 
arbitration  nad  not  been  complied  with 
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in  forty  days,  he  being  estopped  by  the 
written  agreement,  from  disputing  the 
validity  of  the  appointment  of  the 
arbitrators.     Regina  v.  Evans,  363. 

2.  What  not  a  neglect  or  refusal  by 
arbitrators,  363.     Ante,  1 

3.  Appointment  of  arbitrators,  363. 
AiUe,l, 

V.  Jurisdiction  of  justices. 

What  informality  in  arbitration  does 
not  give  jurisdiction  to  reinstate, 
363.     ArUe,  IV.  1. 

GAOL. 

I.  Expences  of  county  gaol,  763.  County, 

II.  Rateability,  346.     Poor,  IV.  2. 


GRANT. 
Derogation  from. 

By  committing  nuisance  on  property 
not  comprised  in  the  grant,  128. 
Drainage. 

GUARANTY. 
Of  rate  of  dividend,  94.     Poor,  V.  1 . 

HABEAS  CORPUS. 

Ad  subjiciendum. 

What  the  prisoner  may  shew  by  affi- 
davit. 

That  there  was  no  evidence  giving  the 
justices  jurisdiction,  607.  CanviC' 
Hon. 

HEALTH. 

See  Board  of  Health. 

HEIR. 

When  he  takes  as  special  occupant,  918. 
Devise,  IV. 
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of  costs.  Held,  on  motion  to  set  the 
order  aside,  that  it  was  nevertheless 
good. 

A  side  bar  rule  wa^obtained  for  the 
coroner  and  attorney  of  this  Court  to 
tax  the  amount.  Held  proper,  by 
Lord  Campbell  C.  J.  and  Erie  J., 
dissentiente  Crompton  J.  Regina  v. 
EardisUmd^  960. 

3.  Validity  of  order  of  judge  at  Nisi 
Frius,  960.    Ante^  1. 

4.  Successors  bound,  390.    Anie^  1. 

5.  Mode  of  enforcing,  390.    Aiite^  1. 

6.  Judge's  order  good  though  not 
naming  the  amount,  960.    Ante^  2. 

7.  Side  bar  rule  to  tax  the  amount, 
960.    Ante,'L 

8.  Taxation  includes  costs  subsequent 
to  assizes,  960,  964.     Ante^  2. 

9.  By  whom  to  be  ascertained  and 
when,  960,  966.    Ante^  2. 

V.  Liability  to  repair. 

Notwithstanding  provision  f.r  repair 
by  local  act  anecting  only  part  of 
the  parish,  989.     Post,  IX.  1. 

VL  Diversion. 

L  Certificate  must  shew  jurisdiction, 
477.     Certificate,  I.  1. 

2.  Extent  ot  appellate  jurisdiction, 
477.     CertifiaUe,  I.  1. 

VIL  Penalties,  costs,  &c.,  recoverable 
by  distress. 

What  costs  are  not,  390.  Ante,  IV.  1. 
VTTT.  Turnpike:  appropriation  of  funds. 

1.  Effect  of  Stat.  4  &  5  Vict.  c.  59.  on 
order  of  appropriation  in  special 
act. 

A  turnpike  Act,  7  O,  4.  c.  xvii., 
appropriated  the  turnpike  funds  in 
the  first  place  to  the  repairs  of  the 
road,  and  aflerwards  to  tne  payment 


of  interest  on  the  moneys  borrowed 
on  the  security  of  the  road.  The 
trustees,  after  the  passing  of  stat. 
4  &  5  Vict.  c.  59.,  applied  the  funds 
in  paying  arrears  ol  interest  on  the 
borrowed  money,  accrued  due  in  pre- 
vious years:  in  consequence,  the  funds 
were  insufficient  to  repair  the  road. 
Justices,  at  a  special  session  for  the 
highways,  made  an  order,  under  stat. 
4  &  5  Vict.  c.  59.,  on  a  parish  to  con- 
tribute to  the  repair  of  tne  part  of  the 
turnpike  road  within  that  parish.  On 
appeal,  the  ^  es-iionscjuashed  the  order, 
subject  to  a  case,  in  which  it  was 
f(»und  that,  if  the  payment  of  arrears 
of  interest  was  a  lesal  appropriation 
of  the  funds,  the  order  of  the  justices 
was  right,  but  otherwise  not. 

Held  :  that  the  order  of  appropri- 
ation in  the  local  Act  was  not  altered 
by  stat.  4  &  5  Vict.  c.  59. ;  and,  con- 
sequently, that  the  payment  by  the 
trustees  was  improper.  That  the 
justices  had  discretionary  power  to 
make  such  an  order,  if  expedient, 
notwithstanding  that  the  insutficiency 
was  occiisioned  by  the  misappropri- 
ation of  the  funds;  but  that  the 
Quarter  Sessions  exercised  a  sound 
discretion  in  reviewing  their  decision, 
and  quashing  the  order  under  the  cir- 
cumstances. "Regina  v.  Stmth  Shields 
Turnpike  Reads,  Trustees,  599. 

2.  Effect  of  misappropriation,  599. 
ArUe,  L 

3.  Payment  of  interest  under  stat. 
13  &  14  Vict.  c.  79.  s.  4.,  599. 
Ante,  I. 

EX.  Turnpike:   contributions  from  pa- 
rish. 

1.  From  district  under  Public  Health 
Act. 

By  a  local  and  personal  public  Act 
(1  &  2  G.  4.  c.  lix.),  IT.,  a  hamlet  in 
the  parish  of  B.,  was  constituted  a 
town,  but  was  still  to  continue  part  of 
the  parish  of  B.,  and,  as  such  part, 
was  to  be  charged  with  all  rates, 
tithes  and  other  payments  as  before 
the  Act.  Commissioners  were  ap- 
pointed for  the  government  of  the 
town ;  and  it  was  enacted  that,  as 
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soon  as  any  street,  way,  &c.,  within 
the  town,  previously  repairable  by 
the  surveyor  of  J9.,  should  be  repaired 
by  the  Commissioners,  the  surveyor 
of  jB.,  so  long  as  it  W2is  kept  repaired 
by  the  Commissioners,  should  pay  the 
Commissioners  a  part  of  the  highway 
rate  of  ^.,  proportionate  to  the  part 
situate  in  W. 

By  another  local  and  personal  pub- 
lic Act  (7  O.  4.  c.  X.),  trustees  were 
appointed  for  protecting  from  the 
overflowing  of  the  sea,  and  otherwise 
improving  and  maintaining,  an  ancient 
road  running  through  W.,  which, 
before  the  first  mentioned  Act,  was 
repairable  by  the  surveyor  of  B, ; 
whether  ever  repaired  by  the  Com- 
missioners, did  not  appear.  The  trus- 
tees had  the  power  to  take  tolls  upon 
the  road,  and  other  powers  ordinarily 
ffiven  to  turnpike  road  trustees  ;  and 
the  road  was  called  in  the  Act  a  turn- 
pike road.  The  trustees  were  also, 
by  their  works,  to  protect  from  the 
sea  certain  lands  in  B.-,  and  were  to 
receive  from  the  owners  a  fixed  sum 
to  be  levied  upon  them  by  rate.  The 
Act  saved  the  power  of  the  Commis- 
sioners, except  that  they  were  freed 
from  the  expence  of  maintaining  so 
much  of  the  road  as  lay  within  W, 

Held:  (1)  That  the  trust  was  a 
turnpike  trust  within  the  meaning  oi' 
Stat.  4  &  5  Vict,  c,  59.,  authorizing 
the  application  of  a  portion  of  high- 
way rates  to  turnpike  roads. 

(2)  That  the  inhabitants  of  TK  were 
not,  by  the  Act  last  mentioned,  ex- 
empted from  the  liability  to  apply  the 
highway  rat'.'  t^  the  turnpike  road. 

W,  was  constituted  a  district  within 
The  Public  Health  Act,  1648  (11  & 
12  Vict.  c.  63.),  and  a  local  board  was 
appointed.  The  turnpike  trust  fnnds 
beuig  inBufficient  for  the  repair  of  the 
road,  justices,  under  stat.  4  &  5  Vict, 
c.  oiK  s.  1.,  made  an  order  on  the 
surveyor  of  B.  to  pay  to  the  trustees 
a  portion  olihc  highway  rate  of  i^.  to 
be  hiid  (nit  i.'i  ihe  rep:iir  of  a  part  of 
the  road  situate  in  W. 

Ilehl  :  (:])  Th:.t,  as  by  sect.  117  of 
The  Public  lliohh  Act,  1848,  The 
l^ocal  lioani  wci  i  .  xclui^ively  the  sur- 
veyors of  th.  Iii«:h\v:iys  ui  ir.,  the 
order  was   ba<l,  and  that    Ihe   Local 


IMPOSSIBILITY. 

Board  might  be  ordered  to  contr 
to  the  expence  of  the  turnpike 
within  W.,  by  a  highway  rate  t 
levied  by  them  on  TV.,  although,  a 
sects.  86,  87,  they  could  not  applj 
district  rates  to  that  purpose, 
although,  under  sect.  6S  (interpr 
by  sect.  2),  the  turnpike  road  was 
vested  in  them  or  under  their  manj 
ment.  And  that  the  inhabitants  o; 
without  W,  were  not  liable  to 
application  of  their  highway  rat€ 
the  repair  of  the  turnpike  road  wii 
W.  Regina  v.  Worthing  Road  T\ 
tees,  989. 


2.  Discretionarypower  of  justices  i 
withstanding    misa 
funds,  599.     Ante, 


withstanding    misappropriation 
'  e,  VIII.  1. 


3.  Discretion   of  sessions  on  app 
599.    Ante,  VUI.  1. 

4.  What  is  a  turnpike   trust  wit 
Stat  4  &  5  Vict,  c.  59.,  989.  Aul 

X.  Turnpike :  debt,  interest. 

1.  Current  year's  interest  bow  p 
vided  for,  599.    Ante,  VIII.  1. 

2.  Arrears  of  uiterest  how  regan 
599.    Ante,  Yni.\. 

HOLDER. 
Bona  fide,  683.     BilU,  IV. 

HUSBAND. 
Irremoveability  of,  596.     Poor,  XL 

IDENTIFICATION. 
l^o*luction  of  deed  for,  430     Dfed 

ILLEGALITY. 

Illegal  considenition. 

Price    of    land    convey lmI    Tor    il 
object,  642.      Covtua/tt. 

IMPOSSUULIl  Y. 

NN'heu  it  excuses. 


INDEBITATUS  COUMS. 
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Acceptance  of  office  when  full  of  an 
usurper,  249.     Election,  I.  1. 


INDEBITATUS  COUNTS. 

Variation  from   forms,    650.      Account 
Stated,!. 


INDEMNITY. 

I.  Parol  contract  to  return  deposits  on 
failure  of  scheme,  307.  Contract,  I.  1. 

II.  Eifect  of  indemnification  clause  in 
subscribers*  agreement,  307.  Contract, 
I.  1. 


INDICTMENT. 

I.  Amendment  of,  734.    Amendment,  II. 

II.  Removal  by  certiorari,  547.     Cer- 
tiorari, lU. 

m.  In  particular  instances. 

For    obstructing  a  navigation,   942. 
New  Trial,  I.  1. 

IV.  See  also  Criminal  Law. 

INDORSEMENT. 
I.  On  ca.  sa.,  929.    Arrest,  I.  I. 
U.  Ofbill  of  lading,  622.  BiU  of  Lading, 

INDUCEMENT. 

Deed    of    submission,    inducement    to 
action  on  award,  83.     Accord,  I. 

INNKEEPER. 

Duty  to  take  care  of  guest*8  baggage, 
144.     BaUment,  I. 

INSOLVENT  DEBTOR. 
See  Debtor,  II. 


INSPECTION. 

I.  Of  register  of  shareholders  by  cre- 
ditor   of   company,   784.     Company, 

n.  Under  Patent  Law  Amendment  Act, 
969.     Patent,  II.  2. 

INSPECTOR. 

Of  weights  and  measures,  640.     Cer^ 
tiorari,  II. 

INSTALMENT. 
Breach  by  nonpayment  of,  83.  Accord^  I. 

INSTITUTION. 
Literary  or  scientific. 
Rateability.    Poor,  III. 

INSURANCE. 
First  :  Marine  Insurance. 

I.  Time  policy. 

Notice  of  abandonment  after  expira- 
tion of  the  term,  180.    Post,  li. 

II.  Total  loss  :  permanency. 

What  right  of  possession  after  capture 
and  recapture  does  not  make  the 
loss  cease  to  be  total. 

A  ship  was  insured  on  a  time  policy, 
for  a  year  ending  21st  April  1852. 
In  December  1851,  being  on  her  home- 
ward voyage  from  Valparaiso  to  Liver- 
pool,  she  was  captured  by  pirates  in 
the  Straits  of  Magellan :  in  January 
1852  she  was  recaptured  hjaxi  English 
war  steamer  ;  and  a  prize  master  took 
the  command,  and  brought  her  to 
Valparaiso.  Intelligence  of  all  these 
facts  reached  the  owners,  at  one  time, 
about  the  end  of  April  1852 ;  and 
they,  on  30th  April  1852,  gave  notice 
of  abandonment  to  the  underwriters, 
stating  that  intelligence  had  arrived 
**  of  the  condemnation  at  Va^raiso*^ 
of  the  vessel   ^^  as  a  prize  to    Her 
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Majesty*!  steamer."  The  underwriters 
refused  to  accept. 

The  vessel  was  sent  home  bj  the 
recaptors  from  Vcdparaiso,  under  the 
command  of  a  prize  mastei^,  with 
instructions  to  proceed  to  Liverpool^ 
and  obtain  an  adjudication  in  the 
Court  of  Admiralty.  She  met  with 
bad  weather,  and  put  into  Fayal  on 
19th  August  1852,  where  she  was  sold 
by  thfe  prize  master,  being  then  in  a 
state  not  justifying  the  sale; 

In  December  1852,  the  owners  com- 
menced an  action  against  the  Under- 
writers, claiming  fur  a  total  loss. 
Held :  that  they  were  entitled  to 
recover  as  for  a  total  loss,  there  having 
leen  '  a  total  loss  by  the  piratical 
seizure,  in  the  first  instance,  and  the 
owners  not  hating  afterwards,  up  io 
the  time  of  the  commencement  of  the 
action,  had  either  actual  possession  or 
the  means  of  obtaining  it :  and  it  being 
immaterial  whether  there  was  or  was 
not  a  right  of  detainer  against  the 
owners. 

That  the  notice  of  abandonment 
was  early  enough,  being  given  in 
reasonable  time  after  the  receipt  of 
the  intelligence  of  the  loss. 

That  the  inaccurate  statement  of 
the  vessel  having  been  condemned  as  a 
prize  at  Valparaiso  did  not  vitiate  the 
notice.     Dean  v.  Honibyy  180. 

III.  Loss  by  pirates. 

Recapture  and  sale  for  repairs,  effect 
as  to  loss  being  total,  180.  Ante, 
II. 

IV.  Recapture. 

When  the  loss  does  not  cease  to  be 
total,  180.     Ante,  11. 

V.  Notice  of  abandonment. 

When  given  in  reasonable  time,  180. 
Ante,  II. 

2.  Inaccurate  statement  in,  as  to  con- 
demnation, 180.     Anifij  II. 

Sbcom>lt  :  On  lives. 

^'I.  Recitals  in  policy. 

1.  Whether,  and  as  wj^ainsl  whom,  an 
Obtoiipel. 


The  3f.  iDsuranoe  Company 
cuted  a  deed  poll  which  was  i 
policy  for  one  year  on  the  life 
it  was  in  the  ordinary  printed  foi 
such  policies,  and  commenced  n 
recital  that  the  assured  had  on 
November  last  caused  to  be  delii 
into  the  office  of  the  Jf.  a  dedar 
in  writing,  signed  by  them,  touc 
the  age,  past  and  present  health 
other  circumstances  relating  to 
which  the  assured  had  agreed  sb 
be  the  basis  of  the  contract.  . 
there  was  the  usual  proviso  that  if 
thing  in  the  declaration  was  un 
the  policy  should  be  void.  In  an 
tion  on  this  i)olicy  the  At.  pleaded 
the  declaration  was  untrue. 

On  the  trial,  it  appeared  that 
policy  was  one  of  reassurance  by 
jB,  Company,  who  had  several  y* 
before  insured  0.*s  life  for  a  lai 
sum.  On  the  negotiation  for  the 
assurance  all  the  papers  relating 
the  original  insurance  were  shewi 
the  ibT.  TheM,  sent  to  the  B,  on< 
their  printed  forms  for  a  proposal 
insurance,  adapted  to  the  case  of 
original  insurance,  having  many  pr 
ed  questions  relating  to  the  heaftl 
the  party,  with  blanks  for  the  answ 
and,  below,  a  printed  declaration 
the  person  whose  life  was  to  be  insn 
that  the  above  statement  was  ti 
and  an  agreement  on  the  part  of 
persons  who  were  to  be  assured  1 
the  declaration  should  be  the  basi 
the  contract,  and  that  if  any  tl 
therein  contained  was  untrue  the 
licy  should  be  void;  with  blanks 
the  bottom  of  the  declaration  for 
signatures  of  the  person  whose  life 
to  be  insured,  and  of  those  in  wl 
favour  the  insurance  was  to  be  mt 
The  M.  had  bracketted  together 
ink,  the  questions  relating  to 
health  of  O.,  and  written  "  for  tl 
particulars  see  B.  papers  attache 
The  manager  of  the  B.  signed  un 
this  bis  name,  and  returned  the  pa 
with  the  blanks  for  the  signatnr 
the  declaration  not  filled  up.  Th( 
papers  were  those  relating  to  the 
ginal  insurance,  and  contained  a 
claration  by  O.  as  to  his  then  stat 
health.  It  was  now  admitted 
this   declaration  was   then   true. 
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that  the  «tate  of  0/s  health  had,  with- 
out the  knowledge  of  either  the  M,  or 
the  B.^  chanced,  and  the  declaration, 
referred  to  tne  state  of  health  at  the 
time  the  paper  was  sent  to  the  M.^ 
would  no  longer  be  true.  After  this, 
paper  had  been  sent  in^  the  policj  was 
executed,  and  sent  to  the  ^,  who  re- 
ceived and  .kept  .it  without  observa- 
tion on  the  form  of  the  recital.  ,^me. 
evidence  was,  without  objection,  given 
of  a  r^ustom  in  reassurances  to  confine 
the  declaroiioB  to  the  state  of  health 
at  the  time  of  the  original  insurance. 

The  learned  Judge  left  it  to  the 
junr  .to  oonsldec  all  the  circumstances, 
fnuisay  whether  it  was  intended  by 
both  parties  that  the  paper  should  be 
uiAierstood  as  a  declaration  as  to  0.*s 
preseRt  health.  The  jury  found  for 
the  plaintiff.  On  a  motion  for  a  new 
trial  the  Court  were  equally  divided. 

Erie  J.  hold  that  the  terms  of  the 
policy  shewed  that  the  contract  was 
on  the  basis  of  there  being  a  declara- 
tion as  to  the  then  state  of  0.*s  health, 
and  that  the  assured  seeking  to  en- 
force it  could  not  aver  that  there  was 
no  «uch  declaration  :  further,  that,  by 
acting  on  the  policy  containing  a  re- 
cital that  there  was  such  a  declaration, 
the  assured  had  concluded  themselves 
from  denying  that  there  was  such  a 
declaration  :  further,  that  the  evidence 
of  usage  was  iniulmissible :  and  for 
these  reason.s  that  there  should  be  a 
new  trial. 

Wightmau  J.  thought  that  the  as- 
sured, bv  acting  on  the  policy  con- 
taining tne  recital,  had  not  concluded 
themselves  from  denying  that  there 
was  such  a  declaration  ;  but  that  they 
had  made  such  weighty  evidence 
against  themselves  that  it  was  misdi- 
rection not  to  urge  this  very  strongly 
to  the  jury.  And  for  this  reason  he 
held  that  there  should  be  a  new  trial. 

Coleridge  J.  thought  that  the  name 
attached  to  the  paper  in  question 
might  or  might  not  be  a  signature  to 
the  whole  paper,  and  that  it  was  a 
question  for  the  jury  whether  it  was 
so  or  not :  that  this  question  was  pro- 
perly left  to  the  jury,  and  that,  if  it 
was  for  the  Court  to  construe  the  de- 
claration, he  should  construe  it  in  the 
same  way  a^i  the  jury ;  and  that,  the 


evidence  of  custom  having  been  ad- 
mitted without  objection,  it  was  not 
material  to  consider  whether  it  was 
admissible  or  not :  and  that  the  recital, 
being  only  by  the  defendants,  did  not 
conclude  the  assured.  He  therefore 
held  that  the  verdict  should  stand. 

Lord  CttMfheU  C.  J.  thought  that, 
the  writing  being  imperfect  and  am- 
biguous, so  that  there  was  some  ques- 
tion for  the  jury  on  it,  it  became  a 
question  for  them  to  construe  the 
whole ;  that,  if  the  intention  had  been 
to  represent  that  there  was  such  a 
statement,  there  would  have  been  an 
estoppel,  but,  if  there  was  no  such 
intention,  the  defendants*  recital  did 
not  estop  the  other  side :  that  the 
evidence  of  custom  was  not  irrele- 
vant :  and,  supposing  it  to  be  a  ques- 
tion for  the  Court,  that  the  conclusion 
to  which  the  jury  had  come  was  right. 
He  therefore  held  that  the  veitlict 
should  stand. 

The  rule  dropped.  Fatter  v.  Mentor 
Life  Assurance  Company t  48. 

2.  As  to  health,  in  a  policy  of  reassur- 
ance, 48      Ante,  1. 

VII.  The  signed  declaration. 

Place  of  signature,  48.    Anie^  VI.  1 . 

VIII.  Warranty. 

As  to  health,  48      AnUy  VI.  1. 

IX.  Evidence. 

Custom  in  policies  of  the  particular 
class,  48.    Antey  VI.  1. 

Thibdlt  :  Against  fire. 

X.  Implied  warranties  by  the  assured. 

That  he  will  not  alter  the  premises  so 
as  to  increase  the  liability. 

By  a  policy  executed  in  London^  on 
7th  April  1851,  premises  in  California 
were  insured  against  fire  for  a  year 
from  1st  February  1851.  The  pre- 
mises were  described  in  the  policy  as 
^'  a  brick  building  used  as  a  dwelling 
house  and  store  ^described  in  the 
paper  attached  to  this  policy)."  The 
paper  attached  gave  a  minute  descrip- 
tion of  a  two  stoned  house,  wtMrhat 
purported  to  be  a  certificate  that  the 
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INTENTION. 


JUDGMENT. 


description  was  accurate,  signed  on 
30th  October,  1850.  The  description 
was,  in  fact,  accurate  up  to  March, 
1851  ;  in  which  month  the  assured 
altered  the  house  bv  adding  a  third 
story.  This  was  unknown  in  London 
when  the  policy  was  signed.  In  May, 
1851,  the  house,  thus  altered,  was 
destroyed  by  fire.  In  an  action  on 
the  policy,  on  a  case  stating  the  above 
facts : 

Held,  that  the  description  in  the 
policy  amounted  to  a  warranty  that 
the  assured  would  not,  during  the 
term  insured,  voluntarily  do  anything 
to  make  the  condition  of  the  premises 
vary  from  that  description,  so  as  to 
increase  the  liability  of  the  assurer : 
that  this  warranty  was  broken ;  and, 
consequently,  that  the  plaintiffs  could 
not  recover.     SiUem  v.  Thornton,  868. 

XI.  Alterations. 

By  adding  to  the  premises  insured, 
868.    ilnfe,  X. 

INTENTION. 

As  to  the  eflRict  of  a  signature,  48,  72. 
Insurance,  VI.  1. 

INTEREST. 

I.  In  a  contract. 

What    is:   disqualification    by,   530. 
Contract,  11, 

II.  On  money. 

1.  What  written  claim  sufficient,  307. 
Contract,  I.  1. 

2.  Made  payable  by  coupons,  1,  37. 
Bank,  U.  1. 


INTERMENT. 

Sec  Burial, 

INTERPRETATION. 
See  Construction. 

INVENTION. 

Novelty   how   disproved,  2o6.     Patent, 
L  1. 


IRREGULARITY. 

Waiver  by  conducty  363.     Frie^ 
ciety,  IV.  1. 


JUDGE. 

I.  At  nisi  prius  or  asaices. 

1.  Order  for  costs,  when  not 
not  ascertainiDg  amount,  960 
vHty,  IV.  2. 

2.  Distinction  between  judge 
and  terminer  and  judge 
prius,  960,  966.     Highway, 

3.  When  functus    officio,    96( 
Highway,  TV.  2. 

4.  What  expression  of  opinion 
direction,  48.     Insurance,  V 

II.  At  Chambers :  his  orders. 

Time  of  applying  to  set  asid 
County  Court,  II. 

III.  Foreign. 

Commission  to  as  an  indiyidui 
Witness,!,  1. 


JUDGMENT. 

I.  As  a  charge  on  land. 

1.  Effect  of  r^stration,  befor 
cution. 

Ejectment  for  lands  in  Mic 
On  a  case  stated  it  appeared  tJ 
being  possessed  of  a  term  for 
nine  years  in  the  lands,  conr^ 
by  way  of  mortgage  to  the  p 
on  19th  June,  1852.  The  mc 
was  registered  in  Middlesex  o: 
June,  Defendant,  on  5th  Jtm^ 
obtained  a  judgment  in  the  (i 
Bench  against  A,  On  the  sai 
the  judgment  was  registered 
Common  Pleas :  it  never  was  reg 
in  Middlesex.  On  8th  Sep 
1 852,  an  elegit^  issued  ;  and  tn 
were  delivercMl  to  deiVindant. 

Held:    that    the   judgment 
charge  on   lands   in    general. 


JUDGMENT. 


JURY. 
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Stat.  1  &  2  Vict  c,  110.  «.  13.,  from  the 
time  it  was  registered  in  the  Common 
Pleas,  but  that  bj  stat.  2  &  3  Vict, 
c,  11.  s,  5.,  it  had  no  other  efiect 
against  a  bond  fide  purchaser,  for 
value  and  without  notice,  than  a  dock- 
etted  judgment  before  stat.  1  &  2 
Vict  c.  1 10.  That  a  docketted  judg- 
ment would  not,  before  that  Act,  have 
bound  a  term  for  years  until  execu- 
tion ;  and  consequently  that  the  plain- 
tiff, being  a  honk  fide  purchaser  of 
this  term  of  years  before  the  execu- 
tion, was  entitled  to  the  lands  as 
against  the  defendant,  the  judgment 
creditor. 

Held  also  that,  these  lands  being  in 
Middlesex^  the  judgment,  though  re- 

fistered  in  the  Common  Picas,  did  not 
ind  the  lands  till  a  memorial  was 
registered  in  Middlesex  under  stat. 
7  Ann,  c.  20.  s  18. 

For  both  reasons  plaintiff  had  judg- 
ment.    Westbrook  v.  Porter,  737. 

2.  Necessity  for  registration  of  me- 
morial in  register  county,  737. 
Ante,  1. 

II.  As  a  charge  on  stock. 

Against  a  previous  charge  of  which 
no  notice  has  been  given  to  the 
trustees. 

il.,  an  attorney,  employed  by  B,  to 
invest  money,  lent  it  to  C.  on  an 
affreement,  by  which  C,  as  a  security, 
charged  his  mterest  in  5000/.  consols, 
standing  in  the  names  of  trustees  in 
trust  for  C.     A.  neglected  to  give 


i  charging 
stat.  1  &  2  Vict.  c.  1)0.  *.  14.,  notice 
of  which  was  given  to  the  trustees. 
C.  obtained  the  benefit  of  the  in- 
solvent Act.  B.  brought  an  action 
M^nst  A,  for  negligence :  on  the  trial, 
the  Jud^e  directed  the  jury,  in  esti- 
mating tne  damages,  to  consider  that, 
as  no  notice  had  been  given  to  C*s 
trustees  of  the  charge  in  favour  of  ^., 
the  subsequent  chai-^e  created  by  the 
Judge's  order  had  priority  over  it. 
On  a  rule  for  a  new  trial  : 
Held  by  Lord  CampbeU  C.  J.,  Wight- 
man  J.,  and  CromptonJ.j  that  the  direc- 


tion was  correct,  and  that  the  judgment 
creditor  had  the  same  rights  as  a  sub- 
sequent incumbrancer  without  notice, 
and  was,  therefore,  to  be  preferred  in 
equity  to  A. 

Erie  J.  dissentiente,  and  holding 
that  the  jud^ent  creditor  had  only 
those  remedies  which  affected  what, 
at  the  time  of  the  charging  order,  re- 
mained the  property  of  the  judgment 
debtor.     WatU  v.  Porter,  743. 

III.  Judgment  roll. 

Practice  on  error  in  Parliament,  731. 
Error,  I. 

IV.  Foreign. 

Recovered  by   assignee  of  the  debt 
sued  for,  236.    Debt 

JUDGMENT  AS  IN  CASE  OF  A 
NONSUIT. 

Proceedings  substituted  under  Common 
Law  Procedure  Act,  987.  Proce- 
dure,  I. 

JURISDICTION. 

I.  Shewing  jurisdiction  on  the  face  of 
proceedings. 

On  certificate  for  diversion  of  high- 
way, 477.     Certificate,  I.  1 . 

U.  Habeas  corpus  for  want  of. 

Jurisdiction    may  be  negatived    by 
affidavit,  607.     Conviction,  I. 

ni.  In  particular  instances. 

1.  Appellate  jurisdiction  of  sessions, 
477.     Certificate,  L  1. 

2.  Of  compensation  jury,  443.    Com' 
pensation,  I. 

JURY. 

I.  Effect  of  their  finding  either  way 
549.     Carrier. 

II.  Question  for. 

1.  As  to  the  effect  of  signature,  48. 
Insurance,  VI.  1. 

2.  Title  not  a  question  for  compen- 
sation jury,  443.   Compensation,  I. 
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JUSTICE  OF  THE  PEACE. 

I.  Jurisdiction  in  particular  cases. 

To  reinstate  member  of  Friendly  So- 
ciety, 363.    Friendly  Society,  IV.  1. 

II.  Proceedings  in  particular  cases. 

1.  Certificate  for  diversion   of  high- 
way, 477.     Certificate,  I.  1. 

2.  Direction  of  visiting  justices,  763. 
CownJty,  I. 

Ill   Visiting  justices. 

Their  direction  to  treasurer  to  pay 
ezpencea,  763.     County,  I. 

IV.  Order  in  lieu  of  a  mandamus. 

What  facts  to  be  shewn  on  applying 
for  the  rule. 

The  ratepayers  of  a  district  of  a 
parish  adopted  so  much  of  the  provi- 
sions of  Stat.  3  &  4  >F.  4.  c.  90.  as 
relate  to  lighting,  ordered  a  certain 
sum  to  be  raised  for  the  succeeding 
year,  and  elected  inspectors;  and  a 
treasurer  was  appointed.  The  in- 
spectors, in  the  course  of  the  year, 
called  upon  the  overseers  of  the  parish 
to  collect  and  levy,  and  pay  to  the 
treasurer,  a  part  of  this  sum.  The 
overseers  not  having  obeyed,  a  sum- 
mons was  taken  out,  recitiiiff  an  in- 
formation that  they  had  neglected  to 
pay  to  the  treasurer  the  amount  of  the 
order  made  on  them  by  the  inspectors 
in  pursuance  of  the  statute,  anil  re- 
quiring them  to  api)ear  to  answer  the 
information,  and  be  dealt  with  accord- 
ing to  law.  They  appeared,  and  made 
their  defence  against  the  complaint, 
which  wag  supported  on  behalf  of  the 
inspectors;  when  the  justices  refused 
to  issue  a  warrant  of  distress  on  the 
overseers  in  pursuance  of  sect.  .38, 
though  they  were  requested,  on  the 
part  of  the  inspectors  so  to  do. 

A  rule  was  obtained,  under  stat. 
11  &  12  Vict,  c.  44.  s.  5.,  calling  on 
the  justices  and  overseers  to  shew 
cause  why  the  justice:*  should  not 
iwue  snrh  warrHnt.  The  alliihivit  on 
whirh   the  rule  was  granted   shewed 


the  above  facts,  but  did  n* 
whether  aoj  or  what  evide 
|;iven  before  the  iostices  at  ti 
mg,  or  what  the  defence  was. 
The  overseers  having  m 
affidavit  in  answer,  but  oppoi 
ride  on  the  ground  that  it 
appear  that  any  facts  had  \m 
before  the  justices  making  it 
bent  on  them  to  issue  their  i 
this  Court  made  the  rule  a 
with  costs  to  be  paid  by  the  ov 
Re^m  V.  Devereily  S72. 

V.  Action  against. 

Notice  must  shew  which  sect 
complaint  is   under,   724. 
III.  ). 


KNOWLEDGE. 

When   essential   in     action     for 
from  unseaworthiness,   402. 
I.  1. 

LADING. 
Bill  of  Lading,  Bili  of  Lading. 

LAND. 

Illegality   of  disposal    by   lottery 
Covenant. 

LANDLORD  AND  TENA: 

I.  Rights  of  tenant. 

Protection  against  ill  const 
sewers  on  adjacent  property 
landlord,  128.     Drcuftage. 

II.  Sale  of  farm  produce. 

Prohibition  of  use  by  purchaser 
wise  than  seller  could  have  u 

Sect.  1 1  of  the  Act  "  To  re 
the  sale  of  farminir  stock  tak 
execution,"  56  O.  3.  c.  .50.,  en.i«  i 
no  assignee  of  any  bankrupt  or 
vent  debtors'  e.-^tate,  or  un<lcr  a 
of  sale,  nor  any  purchaser  cif  the 
chattels,  stock  or  crop  of  any  ] 
employed  in  husbandry,  on  lai 
to  farm,  shall  use  or  dispose  < 
proflurc  of  such  land  in  any 
manner,  and  lor  any  other   pi 


LANDS  CLAUSES  CONSOLIDATION  ACT. 


MALICE. 
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than  such  bankrupt,  insolvent,  or 
other  person  so  employed  in  hus- 
bandry, ought  to  have  used  or  dis- 
posed of  the  same  if  there  had  been 
no  bankruptcy,  assignment  or  sale 
made. 

Held:  that  this  prohibition  as  to 
purchasers  is  not  confined  to  pur- 
chasers under  an  execution.  WUmot 
V.  Rose,  563. 

m.  See  also  Lease, 

LANDS   CLAUSES   CONSOLIDA- 
TION ACT. 

Compensation.     Compensation, 

LEASE. 
L  Generally. 

1.  Rent  reserved,  how  far  evidence  of 
annual  value,  491.     Poor,  V.  2. 

2.  When   bound  by  judgment :    re- 
gistration, 737.    Judgment,  I,  1. 

n.  Title  to  leaseholds. 

Conclusiveness     of     probate,      399. 
County  Court,  L  1. 

LIFE. 

I.  Estate. 

1.  Special  occupancy,  918.     Devise, 

2.  Devise  of.    Devise,  III.  IV. 

II.  Life  insurance.    Insurance,  YI.  IX. 

LIGHTING  AND  WATCHING. 

Adoption  of  the  stat.  3  &  4  >F.  4.  c.  90. 

L  What  churchwardens  are  to  give  the 
notice  of  meeting,  688.  Churchwar- 
dens, II. 

n.  Consequenceofacting'on  an  adoption 
at  meeting  improperly  convened,  688. 
Churchwarden^  it, 

m.  Regularity  of  proceedings,  372. 
Justice  of  the  Peace,  JV, 

LIMITATION. 
L  Of  actions:  stot.  9  O.  4.  c.  14.  s,  1. 


Delivery  of  negotiable  security  on 
account. 

Where  a  bill  of  exchange  has  once 
been  so  delivered  in  payment  on 
account  of  a  debt  as  to  raise  an  impli- 
cation of  a  promise  to  pay  the  balance, 
the  Statute  of  Limitations  is  answered, 
as  from  the  time  of  such  delivery, 
whatever  afterwards  becomes  of  the 
bill:  the  promise  implied  from  such 
delivery  not  being,  within  the  mean- 
ing of  stat.  9  O,  4.  c,  14.  s,  1.,  "an 
acknowledgment  or  promise  by  words 
only,"  and  the  wora  "payment"  in 
the  proviso  in  that  section  being  used 
in  the  popular  sense,  so  as  to  include 
a  giving  and  taking  of  a  negotiable 
instrument  on  account  of  a  debt,  as 
well  as  a  giving  and  taking  of  it  in 
satisfaction  of  the  debt.  Tumey  v. 
DodweU,  136. 

n.  Of  estates.     Devise, 

LOAN. 

Distinguished  from  a  purchase  of  the 
security,  1.    Bank,  U.  1. 

LODGINGS. 

Responsibility  for  care  of  lodger*s  bag- 
gage, 144.     BaUmeut,  I. 

LONDON. 

Companies  of  the  city. 

Mercers^  Company:  charter,  election 
of  wardens,  377.   Corporation,  I.  1. 

LOSS. 
Total,  180.    Insurance,  II. 

LOTTERY. 
For  disposal  of  land,  642.     Covenant, 

MAJORITY. 

Where    votes    are  thrown  away,  249. 
Election,  I.  1. 


MALICE. 

of  allegi] 
action,  724.    Action, 


I.  Necessity  of  alleging  in  notice   of 

•      -      '      ,nLi. 
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MANDAMUS. 


MEASURE. 


n.  Malicious  arrest,  929.    Arrest,  I.  1. 

MANDAMUS. 
I.  When  the  proper  remedy. 

1.  To  enforce  payment  of  costs  of 
highway  prosecution,  390.  High' 
way,  IV.  1. 

2.  To  permit  creditor  to  inspect  regis- 
ter of  shareholders,  784.  Company, 
V.  I. 

U.  When  it  lies  or  does  not  lie. 

1.  What  not  a  refusal  to  act,  477. 
Certificate,!,  1. 

2.  Not  to  proceed  to  an  election  on  the 
ground  that  good  votes  have  been 
rejected,  which  would  not  have 
altered  the  result,  718.  Church- 
warden,  I. 

III.  Writ. 

Misnomer:  amendment.  Regina  v. 
Derbyshire,  grc,  Railway,  788. 

IV.  Order  in  lieu  of  a  mandamus.  Justice 
of  the  Peace,  IV. 

MARmE. 
Irremoveability  of,  596.     Poor,  XI. 


MARINE  INSURANCE. 
See  Insurance,  I. — V. 

MASTER  AND  SERVANT. 

I.  Responsibility  of  master  for  acts  of 

servant. 

Negligence  of  servant  of  boarding- 
house  keeper,  144.     Bailment,  I. 

II.  Contract  for  wages. 

Promise  to  pay  increased  wages,  when 
void  for  want  of  consideration,  559. 
Contract,  IV.  1. 

III.  Obligation  of  contract. 

When  not  affected  by  desertion  of 
fellow  servant,  559.  Contract,  IV.  1 . 

IV.  Summary  conviction. 


1.  Conviction  and  warran 
mittal  in  different  inatrun 
Conviction,  I. 

2.  Negativing  jurisdiction 
vit,  607.     Conviction,  I. 

V.  Relation  of  seaman  and  s 
Shipping,  VI. 

MAXIMS. 

1.  Utile  per  inutile  non  vi 
Banh,  U.  1. 

2.  Ut  res  magis  valeat  quam 
Bank,  II.  1. 

3.  Semper  pnesumitur  omnia 
acta,  114.     Witnees,  I.  1. 

4.  Against  derogation  from  a  pa 
grant,  128.     I>rainage. 

5.  Nemo  tenetur  ad  impossil 
ElecHon,  I.  1. 

6.  In  contractibus  tacit^  ve 
quae  sunt  moris  et  consi 
703.     Custom,  I. 

7.  Semper    prsesumitur    pro 
722.     CosU,  III. 

8.  Nemo  debet  bis  vexari  pn 
e&dem  causa,  942.     New  TVi 

MAYOR. 

See  Municipal  Corporation, 

MEASURE. 

I.  Penalty  on  selling  by  unai 
measures.  Local  measure  ' 
ing  a  given  weight. 

Stat.  5  &6  FT.  4.  c.  68.  *. 
ishes  all  local  or  customary  i 
and  imposes  a  penalty  on  evei 
who  shall  sell  by  any  denomi 
measure  other  than  one  of  the 
measures,  or  some  multiple  o 
part  thereof. 

Held  that  this  applies  on! 
by  measure  of  capacity,  an^ 
sale  by  weight  estimated  in  f 

And  that,  therefore,  it  doe 
tend  to  sale  by  any  local  ter 
nating  a  given  number  of 
weight.    As  to  sale  of  wheat  1 


MEDICINE. 


MUNICIPAL  CORPORATION.   1055 


hobbett,  it  appearing  by  eridence  that 
this  designated  IGSlbs.  weight,  and 
that  a  sale  by  hobbett  entitled  the 
purchaser  to  so  many  pounds  of  wheat. 
jffugkes  y.  HumphreySt  954. 

II.  Appointment     of    inspector.      See 
Weights  and  Measures. 

MEDICINE. 
Supply  on  board  ship,  402.    Action^  I.  1 . 

MEETING. 


Consequences  of  its  being  impro] 
conyened,  688.     Churchwarden^ 


MEMORANDUM. 


Page  546. 


MEMORIAL. 


Of 


f  judgment  in  register  county, 
Judgment^  I.  1. 


737. 


MERCHANT. 
Commission  Merchant,  283.    Agent^  I. 

MERGER. 
Of  parol  contract  in  deed,  307.  Contract^ 


>t  par* 
L  1. 


MIDDLESEX. 
Registration  in,  737.    Judgment,  I.  1. 

MISDIRECTION. 
Remedy. 

In  criminal  prosecutions,  942.    New 
Trial,  I.  1. 

MISJOINDER. 

Amendment  at  what  stage,  396.  Amende 
menty  L 

MISNOMER. 

Amendment  of,  in  writ  of  Mandamus. 
R^na  V.  Derbyshire,  &c.  RaOway, 
788. 


MISTAKE. 

Of  fact. 

In  notice  of  abandonment,  180.     In" 
surance,  II. 


MORTGAGE. 

I.  When  it  prevails  against  prior  judg- 
ment, 737,  I.  1.    Judgment. 

n.  Of  equitable  interest  in  stock.  Ne- 
cessity of  notice  to  trustees,  743. 
Judgment,  IL 

MUNICIPAL  CORPORATION." 

I.  Election  of  coilncillors. 

1.  Ineligibility  of  an  alderman,  249. 
Election,  I.  1. 

2.  Throwing  away  votes  on  ineligible 
candidate,  249.     Election,  I.  1. 

3.  Notice  of  election  to  person  elect- 
ed, how  shewn  in  special  verdict, 
249.    Election,  L  1. 

4.  Acceptance  in  five  days  excused  by 
office  being  full  of  an  usurper,  249. 
Election,  L  1. 

5.  New  election  when  not  necessary 
on  an  ouster  by  quo  warranto,  249. 
Election,  I.  1. 

II.  Mayor. 

Effect  of  disqualification  as  alderman, 
530.     Contract,  IL 

ni.  Alderman. 

1.  Ineligibility  as  councillor,  249. 
Election,  I.  1. 

2.  Disqualifpng  interest  in  contract, 
530.     Contract,  II. 

IV.  Disqualifpng  interest  in  contracts. 

1 .  Sale  of  materials  to  a  contractor, 
when  not,  530.    Contract,  11. 

2.  What  not,  as  being  a  security  for 
money  only,  530.     Contract,  U. 

3.  Effect  of  contract  with  the  corpo- 


KgmTrmLLl. 
n.  See  ii»  Sft^^pcv. 

yEGLIGEXCE. 

Of  mfiul  of  hoardEL^-ham 
144.    BofaMstL 

KEIGHBOLB. 
BigBbu  oC  in  rapttct  a£  nm 


lis. 


NEWS  ROOM. 
RataOiOhj,  416.    Poor,  HL  1. 

NEW  TRIAL. 
I.  In  criminal  < 


Held  hr  Cafa^g  and 
Jt^  a^   jniir  per  Lcn 

ftood  af  BeniuBiB,  Boc  tkas  I 
kgaDjeoBBh  a  aaall  na 
tins  aa  iihm  tiioa  migfct  1 


1.  After  a  Terdict  of  acquittal,  onder 
what  circomftaaces. 


Bxfieaat  as  DOC  to  eoBstztate : 
and  that  the  jvrjaost  be  i 
aa  finding  tbtt  the  ofaftnicti 
tioQ  waf  ao  nM^gnzfieant. 
therelbrcy  there  was  not  a  b 
warranting  a  Dew  triaL 
J2knefl,»t3. 

2.  After  aeqnittal  on  indii 
Donrepair  of  a  highwat. 
Crn4farff,  947,  n. 

n.  In  citQ  cases. 

When  Govt  eqiBaUj  dhridi 


NISI  PRIUS. 
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III.  Costs. 

Allowance  for  party  witness,  remain- 
ing in  this  country,  90*2.  Costs.  II.  1 . 


NISI  PRIUS. 

Judge's  order  for  costs  of  highway  pro- 
secution, 960.    Highway^  IV.  2. 

NOMINEE. 
Substitution  of,  307.     Contract^  I.  1. 

NOTE. 

Promissory.     BiUs    of  Exchange    and 
Promissory  Notes, 

NOTICE. 

I.  Knowledge  by. 

1 .  Purchaser  for  value  without  notice, 
737.    Judgment^  I.  1. 

2.  How  shown  in  a  special  verdict, 
249.     Election^  I.  I. 

II.  Tn  particular  instances. 

1 .  Of  action.    Action^  III. 

2.  Of  business  to  be  brought  forward 
at  sessions,  763.     County^  I. 

3.  Defendant's  twenty  days'  notice  to 
proceed  to  trial,  987.     Procedure^  I. 

4.  Limiting  carrier *s  responsibility, 
549.     Carrier, 

III.  To  trustees. 

Of  charge  on  stock,  743.  Judgmental!, 
ly.  Mistakes  in. 

1.  Mistaken  statement  of  condemna- 
tion in  notice  of  abandonment,  180. 
Insurance^  II. 

2.  Consequences  of  its  being  given  by 
wrong  officers,  688.    Churchwardeny 


NOVELTY. 
Of  invention,  256.     Patent^  I.  1. 


VOL.    III. 


3  T 


NUISANCE. 
I.  By  obstruction. 

Effect  of  the  obstruction  being  very 
insignificant,  942.     New  Triaty  1. 1 . 

n.  Indictment  for. 

1 .  When  it  is  in  substance  a  proceed- 
ing to  try  a  civil  right,  942.  New 
Trialyl,  1. 

2.  Misdirection  and  its  remedies,  942. 
New  Trial,  I.  1. 

III.  Private :  adjacent  tenements. 

1.  ni-constructcd  sewer  on  adjacent 
land  of  same  landlord,  128.  Drainage. 

2.  Continuing  an  ilKconstructed  sewer 
after  lease  of  adjacent  tenement, 
128.     Drainage, 

OBSTRUCTION. 

When  too  insignificant  to  be  a  nuisance, 
942.     New  Trial,  I.  1. 

OCCUPANT. 
Special  occupant,  918.     Devise,  IV. 

OCCUPATION. 

I.  Beneficial,  336,  346.     Poor,  IV.  1,  2. 

II.  For  purposes  of  science  exclusively, 
793.     Poor,  in.  2. 

OFFICE. 

I.  Tenure. 

How  far  surety  bonds  are  affcctc<l  by 
change  in  tenure,  653.     Surety, 

IL  Election.     Election, 

m.  Acceptance,  249.     Election,  I.  1. 

OFFICER. 

I.  In  particular  instances. 
Treasurer  of  borougli,  653.     Surety, 

II.  Sureties  for  oflficers,  653.    Surety, 

E.   &   B. 


loss 


ORDER. 


PATENT. 


ORDER. 
L  Of  judge  at  chambers.    Jmdge^  11. 
n.  Of  justices. 

1.  Shewing  jariadlction  in  face,  477. 
CertificSte^  I.  1. 

2.  Effect  of  finding  fact  incorrectly, 


ing  ta< 

m.  1. 


587.    Poor,  X 

3.  Direction  by  yisiUng  justices,  763. 
County,!, 

ILL  For  payment  of  costs. 

When  not  bad  for  not  ascertaining 
amount,  960.    Highway,  IV.  2. 

IV.  Charging  order,  743.   Judgment,  H. 

y .  In  lieu  of  a  mandamus,  372.    Justice 
of  the  Peace,  IV. 

OUSTER. 
Efiect  of,  249.    Election,  I.  I. 

PARENT  AND   CHILD. 
Removeability,  596.     Poor,  XL 

PARISH. 

Evidence  of  a  district  being  a  reputed 
parish,  or  one  parish  with  two  churches, 
906.     Poor,  1.1. 

PARLIAMENT. 

Error  in  :  practice  as  to  judgment  roll, 
731.    Error,  L 

PARLIAMENTARY  CONTRACT. 
Page  307.     Contract,  L\, 

PAROL. 

Discharge  afler  breach  of  award  under 
submission  by  deed,  83.    Accord,  I. 

PARTNER. 

I.  Liability  on  promissory  notes  of  the 
firm,  L     Banh,  IL  1. 


II.  See  Bank.    Oampam^. 

j  PASTURE. 

Common  of,  859.      Cartmer, 

PATENT. 

I.  Norelty  of  the  tiiTexitioD. 

1.  How  disproved :  previoiis 

To  a  declaration  for  infriiig 
a  patent,  the  defendant  plea 
the  invention  was  not  new, 
been  publickly  and  general) 
tised  and  usea  in  Engkmd  b( 
date  of  the  patent. 

It  was  proved  that,  before 
of  the  patent,  five  different 
had  used  the  process  indepe 
three  of  them  without  cone 
and  all  five  had  publickly  and  g 
sold,  for  their  own  profit,  tli4 
thereby  produced.  It  did  noi 
that  there  had  been  any  othe 
cation  of  the  invention.  He 
upon  this  evidence,  tlie  p] 
proved. 

SerMe,  per  Erie  J^  that  1 
would  have  been  proved  by  i 
that,  before  the  oate  of  tne 
any  one  person  had,  for  his  ow 
producea  the  artide  by  the 
and  sold  it  publickly  and  gt 
though  he  had  used  thejprc 
cretly,  and  concealed  its 
Heath  V.  Smithy  256. 

2.  Efiect  of  concealment  in  .1 
vious  user,  256.    Ante,  I. 

IL  Account. 

1 .  Retrospective,  at  what  stag 
proceedings. 

Pending  an  action  for  mfiii 
of  a  patent  for  an  invention, 
obtained,  under  The  Pate 
Amendment  Act,  1852»  a  n 
that  defendant  should  render 
an  account  of  the  sale  of  the 
(alleged  to  be  pirated)  sold  }m 
action,  and  of  the  profit  mad 
from :  and  keep  an  acoouni 
articles  to  be  sold  and  of  th 
therefrom :  and  that  pluntii 


i 
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inspect  the  defendant's  books.  The 
rule  was  drawn  up  on  an  affidavit 
that  plaintiff  had  the  patent,  and  that 
defendant  had  infringed  it,  after  notice. 
Cause  being  shewn, 

Held  :  that  no  retrospective  account 
of  profits  made  by  sales  before  the 
action  ought  to  be  ordered  before  final 
judgment.  And  that  the  inspection 
mentioned  in  sect.  42  of  The  ratent 
Law  Amendment  Act,  1862,  was  an 
inspection  of  the  articles,  and  not  of 
the  books.  And  so  much  of  the  rule 
was  discharged. 

But,  held  that  the  Court  had  juris- 
diction to  order  an  account  to  be  kept 
in  future,  though  no  iniunction  was 
asked  for,  it  appearing  that  there  was 
a  primft  facie  case  of  infringement: 
and  the  Court  ordered  that  the  rule 
should  be  absolute  for  such  an  account, 
on  condition  that  plaintifif  elected  not 
to  claim  damages  at  the  trial,  and 
undertook,  if  he  failed  in  the  action, 
to  pav  defendant  the  exponce  of  keep- 
ing the  account  so  ordered.  Vidi  v. 
Smith,  969. 

2.  Not  of  profits  before  action,  alter 
verdict  for  damages. 

In  an  action  for  the  infringement  of 
a  patent,  plaintiff  obtained  a  verdict 
for  40s.  damages.  Afterwards  he  ob- 
tained a  rule,  absolute  in  the  first  in- 
stance, ordering  defendant  to  render 
an  account  of  sJl  articles  which  he  had 
before  and  since  the  conunencement  of 
the  action  made  or  sold  in  breach  of 
plaintiff's  patent,  and  pay  to  plaintiff 
the  moneys  received  for  such  articles. 
A  rule  Nisi  was  obtained,  on  part  of 
the  defendant,  to  discharge  this  rule. 
By  the  affidavits  it  appeared  that  de- 
fendant had  made  profits  by  the  sale 
of  the  pirated  articles  since  the  com- 
mencement of  the  action ;  but  that  he 
had  discontinued  the  manufacture 
since  the  verdict  and  before  the  plain- 
tiff's rule  was  obtained.  And  it  ap- 
peared that,  shortly  after  the  action 
commenced,  pluntiff's  attorney  had 
told  the  other  side  that  plaintiff  would 
tfJce  only  nominal  damages,  and  would, 
if  necessary,  file  a  bill  in  eauity  to  ob- 
tain an  account  of  the  profits. 

Held:  that  the  action  was  still 
pending,  so  as  to  give  thb  Court  juris- 

3  T  2 


diction  under  The  Patent  Law  Amend- 
ment Act,  1852,  sect.  42. 

Held  also  that,  there  having  been  a 
verdict  with  damages,  and  there  being 
no  continuing  piracy  such  as  would 
give  ground  for  an  injunction,  no  ac- 
count of  the  profits  before  action  could 
be  ordered  :  but,  held  that  the  defend- 
ant miffht  be  considered  a  trustee  for 
the  plaintiff  of  those  profits  which  he 
had  made,  pending  tne  action,  after 
notice  that  plaintiff  required  them  ; 
and  that  an  account  of  those  profits 
might  be  ordered. 

Kule  moulded  accordingly.  Hol- 
land V.  FoXy  977. 

3.  Prospective,  pendente  lite,  on  what 
terms,  969.    A7Uc,  1. 

4.  Of  profits  pendente  lite,  977.  Anie, 
2. 

III.  Inspection  under  Patent  Law,  of 
articles,  not  of  books,  969.  Anie,  II.  1 . 

IV.  Notice. 

That  plaintiff  will  require  account  of 
profits,  977.    Ante,  11,  2. 

PAYMENT. 

I.  Grenerally. 

1.  The  popular  meaning  distinguished 
from  payment  in  satisfaction,  136. 
Lindtatian, 

2.  Part  payment  by  bill,  136.  Limi- 
tation, 

3.  Effect  of  part  payment  as  an  ac- 
knowledgment, 136.     Limitation. 

4.  Conditional,  136.     Limitation. 

5.  Post  diem,  83.     Accord,  I. 

II.  By  third  person. 

Effect  of  payment  without  authority, 
637.     Poor,  VIII. 

PENALTY. 

I.  Specific,  effect  of,  402.    Action,  I.  1. 

II.  What  coete  are  not,  390.    Highway, 

IV.  1. 

PERFORMANCE. 

Post  diem,  83.    Accord,  1. 


loco  PIRACY. 


PIRACY. 

Account  of  profits,  9G9,  977.     Patent^ 
II. 

PIRATES. 
Loss  bj,  180.     Insurance,  II. 

PLEA. 
In  particular  instances. 

1.  Discharge  by  parol  agreement  of 
award  under  submission  by  deed, 
83.    Accord,  I. 

2.  Assignment  of  the  debt  sued  for  in 
a  foreign  country  and  recovery  of 
judgment  there  by  the  assignee, 
236.    Debt 

3.  To  action  on  covenant,  that  it  was 
given  to  secure  illegal  purchase 
money,  642.     Covenant, 

PLEADING. 

I.  Inducement. 

Submission  deed,  in  action  on  award, 
83.     Accord,  I. 

II.  Forms  in  Common  Law  Procedure 
Act. 

Omission  in  count  of  the  averment 
that  the  money  was  payable,  650. 
Account  Stated,  I. 


POLICY. 


See  Insurance, 


POOR. 


I.  Parishes    and    districts    maintaining 
their  own  poor. 

1.  Evidence  of  two  ecclesiastical  dis- 
tricts forming  one  reputed  parish. 

Appeal  against  a  poor  rate  for  the 
parish  of  la.  on  the  ground  that  the 
alleged  parish  of  Af.  in  truth  con- 
sisted of  two  distinct  parishes,  M.  St, 


POOR. 

Marjf  and  ^f.  Si.  Peier,  each  of  ^ 
ought  to  be  rated  separately.  A 
was  stated  with  power  to  the  Con 
draw  inferences  of  fact.  By  tl 
appeared  that  from  very  early  1 
there  were  de  facto  two  rectana 
of  M.  St,  Mary  and  the  other  o 
St,  Peter,  distinct  parishes  for  e 
siastical  purposes ;  but  that,  aa 
back  as  evidence  went,  which  was 
beyond  the  beginning  of  the  eight« 
century,  there  had  always  beei 
poor  rate,  one  set  of  overseers, 
one  constable  for  the  whole  of  i 
one  parish  for  civil  purposes,  ap<3 
highways  in  M.  had  been  joi 
maintained  tty  the  whole  of  Jf. 

In  the  taxation  of  Pope  Nkk 
the  churches  of  Af.  SL  Peter  and 
St.  Mary  are  valued  separately. 
the  Nonamm  Inqtdsi^ones,  it  is  n 
tioned  as  one  parish,  in  which  are 
churches  taxed  conjointly.  ^  O 
early  records  were  set  out  which  f 
ambiguous. 

Held:  that  the  proof  of  mod 
usage  shewed  that  Af.  was  a  rcpi 
parish  at  the  time  of  the  passing 
Stat.  43  EUz.  c.  2. ;  and,  that  Ix 
so,  even  if  it  was  really  not  the 
parish,  the  rate  could  not  now  be  < 
turbed. 

Semble:  that  the  evidence  ten 
to  shew  that  M.  had  been  from  t 
immemorial    one    parish,    with 
churches.     Sharpley  v.  Mabletko 
Overseers,  906. 

2.  Evidence    of  immemorial    pa 
with  two  churches,  906.     Ante, 

3.  Effect  in  evidence  of  modem  us 
906.    Ante,  1. 

II.  Union  fund :  charges  upon. 


What  irremoveable 
chargeable,  341. 


paupers  not 

Po*<,xn. 


in.  Rateable  property:   ex  emptier 
societies  for  science,  literature  or 

1 .  News  room  not  such  a  purpose 
The  Russell  Institution  was  foun< 
according  to  the  prospectus,  for 
formation  of  a  library  of  works 
ancient  and  modern  literature, 
esfablishment  of  a  reading  room  ] 
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vided  with  foreign  and  English  jour- 
nals and  other  periodical  publications, 
and  for  lectures  on  litcrar^r  and  scien- 
tific subjects.  The  funds  were  raised 
by  shares  which  were  transferable  and 
made  the  shareholders  proprietors,  by 
annual  subscriptions  from  the  pro- 
prietors, and  by  other  annual  sub- 
scriptions which  entitled  the  sub- 
scrioers  to  the  privileges  of  proorie- 
tors.  The  library  consisted  of  about 
18,000  volumes:  reviews  and  other 
periodicals,  books  of  reference,  direc- 
tories, mining  and  railway  journals, 
railway  time-tables  and  newspapers, 
were  taken  in.  The  privilege  of  using 
all  these  was  confined  to  the  proprie- 
tors and  subscribers.  Lectures  were 
delivered  on  subjects  connected  with 
science,  literature  and  the  arts,  to 
which  the  public  were  admitted  on 
payment,  but  which  the  proprietors 
and  subscribers  might  attend  without 
payment.  The  Society  possessed 
buildings  comprising  a  library,  a 
theatre  or  lecture  room,  and  a  news 
room,  all  I4)plied  to  the  purposes  of 
the  Institution,  some  money  in  the 
funds,  and  some  other  buildings  which 
were  let  off,  and  for  which  they 
received  rent.  All  the  income  was 
applied  to  defraying  the  expences  of 
the  Institution.  No  dividend,  gid, 
division  or  bonus,  in  money  or  other- 
wise, could,  by  the  rules  of  the 
Society,  be  made  unto  or  between 
any  of  the  members.  The  barrister, 
under  stat.  6  &  7  Vict.  c.  36.  «.  2., 
certified  that  the  Society  was  entitled 
to  the  benefit  of  that  Act. 

Held  :  that  it  was  not  so  entitled, 
as  not  being,  within  the  meaning  of 
sect  1,  a  "society  instituted  for  pur- 
poses of  science,  literature,  or  the  fine 
arts  exclusively."  RusseU  Institution 
v.  St  Giles  in  the  Fields,  416. 

2.  What  are  voluntary  contributions. 

The  Linnean  Society  of  London  was 
incorporated  by  RoyaJ  charter  for  the 
cultivation  of  the  science  of  natural 
history  in  all  its  branches,  and  more 
especially  of  the  natural  history  of 
Great  Britain  and  Ireland, 

It  was  supported  by  admission  fees 
and  contributions  of  its  own  fellows, 
who  entered  into  an  engagement  to 


make  the  payments,  and  were  liable 
to  ejection  for  non-payment.  The 
fellows  were  entitled  to  receive  copies 
of  the  published  transactions. 

Meld,  that  the  Society  was  exempt 
from  rate,  in  respect  of  premises  occu- 
pied for  their  business,  under  stat. 
6  &  7  Vict,  c.  36.  s,  1.,  as  being  insti- 
tuted for  purposes  of  science  exclu- 
sively, and  supported  by  annual 
voluntary  contributions  ;  Cromoton  J. 
hesitating  as  to  the  question  wnether 
thcpayments  were  voluntary. 

The  Society  let  off  some  rooms  of 
the  house  in  which  they  transacted 
their  business  to  B,y  the  occupier  of 
the  adjacent  house,  granting  him  also 
free  use  of  the  hall  and  staircase  and 
passages  of  their  house.  Held,  that 
this  did  not  make  the  SSociety  rateable 
for  the  rooms  which  the^  occupied  for 
the  purposes  of  the  institution. 

The  librarian  and  porter,  whose 
attendance  in  the  house  was  necessary 
for  the  purposes  of  the  institution, 
occupied  rooms  in  the  part  of  the 
house  retained  by  the  Society,  and,  in 
consideration  thereof,  received  less 
salary.  Held,  that  the  Society  were 
occupiers  of  these  rooms,  for  the  pur- 
poses of  the  institution,  and  that  no 
rate  coald  be  laid  in  respect  of  such 
rooms.  St.  Anne^  Churchwardens  Sfc, 
V.  Linnean  Society,  793. 

3.  What  are  not  voluntary  contribu- 
tions, 416,  427,  807.  Ante,  1. 
Post,  4. 

4.  What  incidental  benefits  to  mem- 
bers cause  the  society  to  be  not 
purely  scientific. 

ne  Zoological  Society  was  incor« 
porated  by  charter  *'  for  the  advance- 
ment of  Zoology  and  Animal  Physi  • 
ology,  and  the  introduction  of  new 
and  curious  subjects  of  the  animal 
kingdom."  They  occupied  land  on 
which  were  buildings  appropriated  as 
receptacles  for  housing  animals  and 
birds,  and  as  a  museum  for  stuffed 
specimens.  Three  acres,  not  so  appro- 
priated, were  cultivated  as  a  flower 
garden.  Refreshment  rooms  on  the 
premises  were  occupied  for  the  pur- 
pose of  supplying  refreshment  to 
visitors,    by   AT.,   who  paid    to    the 
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Society  a  rent  for  this  priTllcgc.  The 
public  were  admitted  to  the  grounds, 
either  by  paying  money  upon  each 
admittance,  or  by  tickets  given  to 
them  by  the  fellows.  Once  in  the 
week,  for  three  months  in  the  year, 
the  Society  procured  the  attendance 
of  a  musical  oand. 

Held :  that  the  Society  was  not 
exempt  from  rate,  under  stat  6  &  7 
Viet.  c.  36.  s,  1.,  the  premises  not 
being  occupied  ezdusiyely  for  the 
purposes  of  science. 

The  Society  was  supported  in  part 
by  annual  contributions  from  the 
fellows  and  subscribers.  Each  fellow 
was  entitled  to  personal  admission, 
with  a  specified  number  of  companions, 
on  every  day,  and  could  also  give 
admission  at  certain  times  by  written 
orders  and  tickets,  to  which  he  was 
entitled :  and  fellows  were  also  enti- 
tied  to  purchase  tickets  giving  free 
admission  to  the  bearer.  Subscribers 
also  were  entitled  to  purchase  annually 
an  ivory  ticket,  admitting  a  named 
person  of  their  family,  with  a  com- 
panion. 

Semhle :  that  the  annual  contribu- 
tions by  the  fellows  were  not  volun- 
tary contributions  within  the  meaning 
of  sect.  1,  inasmuch  as  the  fellows  and 
subscribers  obtained  a  benefit,  not 
purely  scientific,  in  consideration  of 
the  payments.  St,  Marylebone  Vestry 
v.  Zoological  Society,  807. 

5.  Eflcct  of  subscriber's  right  to  re- 
ceive copies  of  published  transac- 
tions, 793.    Aide,  2. 

6.  Necessary  occupation  by  officers, 
793.     Antey2. 

7.  Effect  of  allowing  casement  to  a 
tenant,  793.    Ante,  2. 

8.  Purposes  of  amusement  iu  addition 
to  purposes  of  science,  807.  Ante,  4. 

IV.  Rateable    property:     public    pur- 
poses. 

I.  Buildin^T  used  for  County  Court. 

The  treasurer  of  a  county  court 
was  IciJiieL',  under  slat.  9  &  10  Vict, 
c.  95.  s.  4J5.,  of  a  building  u.>cd  for  tLe 
eoui  t  liouse,  and  for  otLei  purpojCij  oi 
thi!  A(.t,  rxcl'isivrlv. 


Held :  that  neither  tlie  i 
nor  any  one  else,  had  such  ai 
tion  or  the  building  as  to  be 
respect  thereof  to  poor  rsl 
43  EHz.  c.  2.  Begima  t.  Mi 
Oneneersy  336. 

2.  Frlaooj  not  rateable. 

Under  stat.  Id  &  14  VieLc. 
directors  of  conyict  prisons  hi 
and  buildings,  to  be  used  as  s 
establishment  for  the  oonfin^ 
employment  of  convicted  pris 

Part  of  the  lands  were  occi 
a  prison,  a  building  withii 
pnsoners  were  confined,  and 
which  were  also  a  house  and 
occupied  by  the  eovemor,  a 
dwellings  occupied  by  other 
of  the  establishment ;  no  mi 
occupied  by  the  governor  or 
than  was  necessary  for  the  pro; 
charge  of  their  duties  and  the  ai 
accommodation  of  their  familic 
directors  assigned  the  houses, 
them ;  and  they  had  no  discrc 
this  respect,  field :  that  no  c 
rateable  in  respect  of  the  prison 
other  of  the  matters  aboyc  men 

Within  the  precincts  of  the 
was  a  coach  house  and  stabling 
pied  by  the  governor,  of  an 
greater  than  was  necessary  to 
him  to  perform  his  duties, 
that  the  governor  was  rateable 
spect  of  mis  excess. 

Within  the  precincts  was  a  b 
occupied  as  a  canteen  for  the 
beer  to  the  prison  ofiScers.  N< 
was  derived  therefrom  beyon 
was  sufficient  to  pay  the  wagi 
man  who  supplied  the  beer, 
that  the  occupier  was  rateable. 

Outside  the  precinct?,  but 
same  parish,  were  6uf Mings  oc 
by  the  chaplain  of  the  prison, 
medical  ofnccr,  and  persons  en 
in  the  prison  :   none  occupies 
than  was  necessary  for  the  dii 
of  their  duties  ana  the  adenui 
commodation  of  their  familrcf 
dwellings  were  assigned  to  t 
the  directors ;  and  they  had 
rrellon  as  to  iLeir  place  of  re; 
Held  :  that  the&c  occupiers  we 
Mc      Vt  I..»rd  CamphtV  V. 
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Wighiman  J.  ;  disscntiento  Coie- 
riive  J. 

Part  of  the  premises  outside  the 
prison  were  occupied  by  a  grocer,  who 
supplied  goods  to  the  residents  of  the 
convict  establishment  and  others,  on 
his  own  account.  Held :  that  the 
occupier  was  rateable. 

Part  of  the  premises  consisted  of 
land  outside  of  the  prison,  within  the 
same  parish :  upon  this  the  convicts 
were  employed;  and  the  proceeds 
were  disposed  of  exclusively  for  the 
benefit  or  the  establishment.  Held  : 
that  the  occupation  of  such  land  im- 
p)sed  a  liability  to  poor  rate.  Oam- 
bier  v.  Lydford^  Overseers,  346. 

3.  Officer's  occupation  within  prison, 
when  rateable,  346.     Ante,  2. 

4.  Canteen  within  prison,  346. 
Ante,  2, 

5.  Officers'  dwellings  outside  the 
prison,  346.     ArUe,  2. 

6.  Grocer's  shop  outside  the  prison, 
346.     Ante,  2. 

7.  Land  for  employment  of  convicts, 
346.    Ajtte,  2. 

V.  Rateable  value : 

1 .  Payments  received  under  contracts 
to  make  up  a  certain  rate  of  divi- 
dend. ' 

By  agreement  between  the  E,  Rail' 
way  Company  and  the  N,  Railway 
Company  (confirmed  by  Act  of  Par- 
liament), the  N,  Company  agreed  to 
complete  a  branch  of  their  railway 
communicating  with  the  M*  line,  and 
amreeiuenta  were  made  for  the  inter- 
cnange  of  traffic,  and  the  E,  Company- 
bound  themselves,  whenever  the  divi- 
dend of  tb/c  iNT.  Company^  from  their 
'  o^mings  qn  their  whole  fine,  fell  below 
three  per  cent^  to  xuake  good  the 
dqfioie^cy  to  an  extent  not  exceeding 

JfOOO/. .       . 

The  N'  Company  completed    and 

.  worked  the  branch.  The  expenses  of 
working  the  branch  exceeded  the 
gross  receipts  on  the  branch  :  but,  the 
dividend  oi  the  N.  Company  from  their 

.  whole  Hue  tailing  short  of  three  per  j 
cent«,  the  E,  Company  made  good  to  j 


them  the  deficiency  amounting  to 
3705/.  On  appeal  against  a  rate  for 
the  relief  of  the  poor  in  a  parish 
through  which  the  branch  line  passed, 
a  case  was  stated  in  which  the  only 
question  was.  Whether  this  payment 
ou^ht  to  be  taken  into  account  in 
estimating  the  rateable  value  of  the 
branch. 

Held  by  Coleridge  J.  and  Erie  J. 
that  it  could  not  be  so  taken  into 
account. 

Lord  Campbell  C.  J.  dissentiente. 
Newmarket  Railivay  Company  v.  St 
Andrew  the  Less,  Cambriage,  94. 

2.  Price  paid  for  purchase  of  a  rail- 
way in  the  shape  of  rent  or  annuity 
not  the  criterion. 

The  undertaking  of  the  R,  railway 
Company  was,  unocr  an  Act  of  Par- 
liament, let  to  the  S,  E.  Company  at 
an  agreed  rent  for  1000  years;  and 
the  §.  E.  Company  entered  and  occu- 
pied the  line  under  the  lease.  By  a 
subsequent  Act,  the  two  Companies 
were  amalgamated ;  and,  in  lieu  of  the 
rent  formerly  paid  to  the  jR.  Company, 
the  shareholders  became  entitled  to 
annuities,  equivalent  in  amount  to  the 
rent,  chargeable  on  the  funds  of  the 
amalgamated  Company,  of  which  the 
R,  line  now  became  a  oranch. 

Two  rates  were  made  by  the  over- 
seers of  the  parish  of  2>.  on  the  S.  E, 
Company  as  occupiers  of  a  portion  of 
the  R.  line  which  passed  through  that 
parish.  One  was  made  during  the 
time  that  the  R.  line  was  the  property 
of  a  separate  coibpany,  but'occupied 
l^y  the  S,  E.  Cpmpany  as  tenants 
under  the  leasb.  The  6Uier,Was  made 
after  the  amalgamation.  Notice  of 
apfieal  was  given  against  4Mi)li;  snd  a 
case  was  stated  for  the.opii|jk>a  of  this 
Court.  The  first  question  for  the 
Court  wa£r,  in  substanocr,*  Whether  the 
i^nt,  dtiring  th6  ^riod  when'  the  line 
was  on  lease,  and  the  aijAOunjL  of  the 
annuities  paid  fbr  ihe  "Ime  tCAer  Ihe 
amalgamation,  were  the  prof)eii'''*rite- 
rion  of  i.tbe  rateable  vdtu9  of  the 
branch  line.  ••  j 

Held,  by  the  whole  Court;  that  they 
were  not  the  criterion  of  tli6  rateable 
value,  which  depended  upon  the  pre- 
sent  annual  value  of  '  tlie  property 
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occupied,  and  might  be  more  or  less 
than  the  sum  which  the  parties  had 
agreed  to  give  for  it. 

The  case  stated  that  traffic  was 
brought  by  the  R,  line  on  the  main 
line  of  the  S,  E,  Company,  and  profit 
was  thus  obtained  by  the  iS,  E,  com- 
pany from  the  R,  line,  as  a  feeder  to 
the  main  line  of  the  Company :  and  it 
was  found,  as  a  fact,  that,  if  the  R, 
line  was  in  the  market^  it  would  be  an 
object  of  competition  between  the 
S,  E,  line  and  rival  companies,  and 
the  rent  would,  in  fact,  be  enhanced 
by  such  competition.  The  second  and 
third  questions  for  the  Court  were,  in 
substance,  Whether  these  matters 
should  be  taken  into  account  in  esti- 
mating the  rateable  value  of  the  part 
of  the  R,  line  within  the  parish  orZ)., 
or  whether  the  rateable  value  should 
be  calculated  solely  on  the  profits  of 
the  line  itself.    On  this  : 

Held,  by  Lord  Campbell  C.  J., 
Coleridge  J.  and  Crompton  J.,  that 
lx)th  these  matters  were  to  be  taken 
into  account,  inasmuch  as,  though 
lying  out  of  the  parish  of/).,  they  en- 
hanced the  value  of  the  occupation  of 
the  portion  of  the  line  in  Z).,  and, 
thoush  there  might  be  much  difficulty 
in  calculating  the  result,  the  Sessions 
were  to  find  it  as  nearly  as  they  could. 

Erie  J.  dissentinff,  and  hokling  that 
the  enhanced  earnmgs  on  the  parts 
of  the  line  of  the  ^S*.  E,  Company  out 
of  the  parish  of  Z).  were  to  be  rated 
in  the  parishes  where  these  parts  were 
situate,  and  not  in  the  parish  of  2)., 
and  that  the  only  question  was,  what 
was  the  rent  wfiicn  would  now  be 
given  for  the  occupation  of  the  part 
of  the  line  in  D.  South  Eastern  Itail- 
way  Company  v.  Dorkings  Ooerseem^ 
491. 

3.  Parochiality  of  the  profits,  94,  491. 
Ante,  1,2. 

4.  Value  of  bnmch  line  as  a  feeder, 
491.     Ante,  2. 

5.  Kent  that  could  be  obtained  fur 
branch  iis  between  competing  com- 
panics,  491.     Aittt\  2. 

VI.  Poor  rate  :  ap[)eul. 

1.  Costs:  to  wliuHi  to  be  niado  pay- 
able, M'l.    Appeal,  IV.  1. 


2.  Costs:  epforc;iiiff  pajment  ir 
172.     Appeal,  IV.  1. 

VII.  Grounds  of  removal. 

Admisaion  by  relief:  all^ati 
mistake  rebutted  by  proof  o 
stantive  settlement  not  sta 
the  grounds.  Regina  t.  Bm 
593. 

VIII.  Settlement:  payment  of  rai 

Unauthorized  payment. 

No  settlement  is  gained  h 
occupation  of  a  tenement,  by  i 
of  payment  of  rates  under  stat. 
W.  ^  M,  c.  11.  #.  6.,  if  the  paj 
be  made  by  a  party  not  authoriz 
the  occupier  to  make  the  pay 
Regina  v.  Benjeuxnih,  637. 

IX.  Settlement :  estate. 

Residence  of  party  beneficially 
terested  in  a  devise. 

3/.,  seized  in  fee  of  land,  dc 
it  to  A.  for  life,  and  be<jueatbe 
his  personalty  to  A.,  and  directed 
afler  A.^s  death,  the  land  shoul 
sold  within  six  months,  and  eq 
divided  between  devisor's  six 
dren  ;  if  any  of  the  children  shou 
dead,  the  share  to  be  equally  dii 
between  the  children  of  such  c 
and  executors  were  named;  bi 
estate  or  power  of  sale  was  expr 
given  to  them. 

The  devisor  survived  A.^  anc 
two  daughters,  and  grandchildit 
another  daughter,  some  being  m 
at  the  time  of  the  devisor's  d 
The  land  was  sold  more  than  s 
months  after  devisor's  death ; 
during  the  whole  interval,  one  c 
surviving  daughters,  with  her 
band,  resided  on  the  land. 

Held  :  that  a  settlement  was  g 
by  such  residence.     Regina  v. 
gate,  823. 

X.  Irromovcability  :  generally. 

1 .  Distinction  where  caused  by  S( 
ment  not  being  known,  341. 
XII. 

2.  Distinction  where  caused  b^ 
heiid  ol'  the  funiily  being  a  so 
596.     iU/,  X.  1. 
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XI.  Five  years*  residence :   wife    and 
children. 

Exemption  only  where  the  husband 
has  become  iiTemoveable  by  five 
years'  residence. 

The  wife  and  children  of  a  private 
marine  had  resided  five  years  in  the 
parish  of  S,  The  husband  had  not  so 
resided.  The  husband  being  absent 
on  Her  Majesty's  service,  the  wife  and 
children  were  removed  to  the  parish 
of  C.  On  appeal,  the  Sessions  quashed 
the  order,  subject  to  a  case  stating 
the  above  facts,  on  the  ground  that 
the  wife  and  children  were  irremovc- 
ablc. 

Held  :  that  the  wife  and  children 
might  be  removed  notwithstanding 
Stat.  9  &  10  Vict,  c.  66.  and  stat.  11 
&  12  Vict,  c.  111., though  the  husband, 
if  present,  could  not  have  been  re- 
moved in  consequence  of  his  being  a 
marine;  inasmucn  as  the  proviso  in 
that  latter  statute  only  prohibits  the 
removal  of  the  wife  or  children  of  a 
person  who  had  acquired  the  status  of 
irremoveability  under  stat.  9  &  10 
Vict.  c.  66.  Regina  v.  East  Stone- 
house,  596. 

XII.  Irremoveable  paupers;  chargeable 
to  what  fund. 

Those  who  have  no  known  settle- 
ment. 

Stat.  U  &  12  Vict.  c.  110.  s.  3. 
(which  enacts  that  the  costs  incurred 
for  paupers  rendered  irremoveable  by 
stat.  9  &  10  Vict.  c.  66.  shall,  when 
the  parish  is  comprised  in  an  Union 
formed  under  stat.  4  Si  5  W.  A.  c.  76., 
be  charged  to  the  common  fund  of 
such  Union)  is  inapplicable  to  the 
case  of  a  pauper  who  is  irremoveable 
by  his  having  no  known  settlement, 
although  he  has  resided  without  inter- 
ruption for  five  years,  so  as  to  be  irre- 
moveable if  settled  elsewhere.  Regina 
V.  Bennett,  341. 

XIII.  Removal :  sickness  or  accident. 

1.  What  is  sickness :  blindness. 

Two  justices  made  an  order  for  the 
removal  of  a  puu|)er,  and  in  the  war- 
rant stated   tuat  the  pauper  had  not 


"  become  chargeable"  to  the  removing 
parish  "  in  respect  of  relief  made  ne- 
cessary by  sickness  or  accident."  On 
appeal,  tne  Sessions  confirmed  the 
order,subjectto  a  case  stating  (amongst 
other  thmgs)  that  the  pauper  was 
afflicted  with  incurable  blindness, 
which  was  the  original  and  continuing 
cause  of  his  chargeability. 

Held:  that  blindness  was  sickness 
within  the  meaning  of  stat.  9  &  10 
Vict,  c,  66.  s.  4 ;  and  that,  the  justices 
not  having  stated  in  the  warrant  that 
they  were  satisfied  that  the  sickness 
would  produce  permanent  disability, 
the  warrant  was  bad.  And  this  Court 
quashed  the  order  accordingly.  Re- 
gina V.  BucknelL,  587. 

2.  EfiTect  of  the  order  negativing  the 
sickness  instead  of  finding  perma- 
nent disability,  587.    Ante,  1. 

XIV.  Order  of  removal. 

Efifect  of  incorrect  statements  in,  587. 
Ante,  XIU.  1. 

POSSESSION. 

I.  Ofbill  of  lading,  622.    BUlof  Lading, 
I.  1. 

U.  Means  of  obtaining. 

When  equivalent  to  actual  possession, 
180.     Insurance,  II. 

POWER. 

I.  Excess  in  execution. 

When  it  does  not  vitiate,  1.  Bank, 
U.  1. 

II.  Of  sale. 

Under  a  devise,  823.    Poor,  IX. 

PRACTICE. 

See  the  following  titles : 

Account  Stated.  Affidavit.  Ametid- 
tnent.  Arbitration.  Arrest.  Attorney. 
Certiorari.  Costs.  County  Court. 
Debtor.  Error.  Execution.  Habeas 
Corpus.  Inspection.  Judge.  Jwlg- 
ment.  Jury.  New  IVial.  Notice. 
Order,    l^ocedure.    Prohibition.    Re- 


1066 


PREAMBLE. 


gittndkm.      Remedy.     Rule,     Saiis- 
/actUm.     TnaL     Verdict.     Witness. 

PREAMBLE. 

Of  act  of  parliament,  563.    Landhrd 
amd  Tenanij  U. 

PRESUMPTION. 

I.  Of  things  being  rigfatlj  done. 

Ab  to  validity  of  prooeedings  by  fo- 
reign commissioner,  114.  Witness^ 
LL 

II.  From  usage. 

1 .  Of  the  passing  of  a  by-law,  377. 
Corporation^  L  1. 

2.  Of  parochiality,  906.     Poor,  I.  1. 

PRINCIPAL  AND  AGENT. 
See  Agent. 

PRINCIPAL  AND  SURETY. 
Sec  Surety. 

PRIORITY. 

Between  creditors,   737,  743.     Judg^ 
ment,  I.  II. 

PRISON. 
Ratcability,  346.     Poor,  IV.  2. 

PRIVILEGE. 

Consequerice^  6f  yUAMioA,  430.    Deed^ 
LI. 

PROBABLE  CAUSE. 

Page  929.     Arrest,  I.  1. 

J 

PROBATE. 

Uow   far  conclusive    as  to  title,   399. 
CottrUy  Court,  I.  1 . 

PROCEDURE. 

I.  Defendant's  twenty   clays'    notice  to 
proceed  to  trial. 


PROPOSAL. 

On  what  default  suggestion 
entered. 

Under  the  Common  Law  Pn 
Act,  1852,  sect.  101,  the  de 
may  enter  a  suggestion  tl 
plaintiff  has  failed  to  proceed  1 
although  dulj  reijuinid  to  di 
defendant  has  giTen  the  i 
twenty  days*  notice  to  bring  tl 
on  for  trial  at  the  sittings  or 
and  plaintiff  afterwards  ne^< 
gire  notice  of  trial  for  such  si^ 
assises  or  to  proceed  to  trial, 
that  the  notice  required  bj  the 
twenty  days*  notice  before  tl 
tings  or  assizes,  and  nut  twent 
notice  before  the  time  for  plai 
give  notice  of  trial  for  that  sitt 
assizes.    Judkins  t.  Atherion,  9 

n.  The   twenty  dajs    how   con 
987.    Ante,  L 

PROFIT. 
Locality  of,  94.    Poor,  V.  1 . 

PROHIBITION. 

L  After  execution  awarded  and 
seized,  695.     County  Court,  I. 

II.  To  judge  of  county  court,  19i 
695.     County  Court,  I.  1,  4.  XL 

in.  Time  ofapplying  to  set  aside  j 
order  for,  193.     County  Court, 

PROMISE. 

"  /.  .t.  I  ..-.■        ',  I  .-.' 

I.  Uow  to  be  construed,  307,  334 

tmetil.l.    •      "i  •-':!^ 

U.  What  is  not  a  promise  by  word 
\9Bi  ''tiimiiutibni' 

PROMISSORY  NOTE.* 

See  Bills  of  Exchange  and  ' iWr 
Notes. 


PROPOSAL. 

Difference  between  a  mere  propo^ 
.    a  cuUuteral  coiUrM-t,  a07.     Ct 
1.  1. 


PROVISIONAL  COMMITTEE. 

PROVISIONAL  COMMITTEE. 
Page  307.     Cantrad^  I.  L 

PROVISO. 
How  construed,  596.    Poor,  XI. 

PUBLIC  HEALTH. 
Sec  Board  of  Health. 

PUBLIC  POLICY. 

When  taken    into    consideration,  559. 
Contract,  IV.  I. 

PURCHASE. 
Sec  Vendors  and  Purohaserif. 

PURCHASER. 

For  value  without  notice,  737.    Judg- 
mentj  I.  L 

QUARTER  SESSIONS. 
See  Sessions. 

QUO  WARRANTO. 

I.  In  what  cases. 

1.  For  office  of  coroner,  859.  Coroner. 

2.  For  office  of  mayor,  530.  Combract, 
II. 

3.  For  office  of  councillor,  249.  EleC' 
tion,l,  1. 

II.  Practice:  disclaimer:  costs. 

1.  Where  the  person  in  possession 
does  not  defend,  143.     Disclaimer, 

2.  Rclator*s  costs,  143.     Disclaimer. 
lU.  Ouster. 

New  election  when  not  necessary,  249. 
suction,  L  1. 

RAILWAY. 

I.  Rateable  value. 

1.  Eficct  of  contracts,  ^uarautcein<r 
a  certain  amount  of  dividend,  94. 
Poor,  V.  1. 
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2.  Effect  of  purchase-money  being 
imid  in  the  shape  of  rent,  491. 
Poor,  V.  2. 

3.  Effect  of  value  as  a  feeder,  491. 
Poor,  V.  2. 

4.  Effect  of  value  to  competing  lines, 
491.    Poor,  V.  2. 

n.  See  also  Company.    Compensation. 

RATE. 

I.  Generally. 

Distinct  objects,  when  not  to  be  com- 
bined, 779.    Burial. 

II.  In  particular  instances. 

1.  Poor  rate.    Poor,  III.  VI. 

2.  Highway  rate.    Highway. 

3.  District  rate,  levied  by  local  board 
of  health,  5 1 7.    Highway,  L  1 . 

4.  For  providing  additional  burial 
ground,  779.     jBiarial, 

5.  Church  rate,  779.    Bwrial. 

RATIFICATION. 

By  acijuiesccncc  in  balance  sheets  and 
receipt  of  dividends,  1,  45.  Bank, 
IL  1. 

REASSIGNMENT. 
Of  debt  under  foreign  law,  236.     Debt. 

REASSURANCE-   ,  . 
See  Insurance,  VI.  1 . 

RECAPTURE. 

Effect  as  to  loss  continuing  to  be  total, 
180.     InsmvncetJIf.  . 

RECITAL.       '  ' 

Estoppel  by,  48.    Insurance,  VI.  1 . 

RECOVERY. 

Of  vc.'srl,  180.     Insurance,  th 
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REFERENCE. 


SCIENCE. 


REFERENCE. 
To  arbitration.     Arbiiratian. 

REFRESHMENTS. 
See  page  763.     County,  I. 

REGISTER. 
Of  shareholders. 

Mandamus  to  inspect,  784.  Company, 
V.  1. 

REGISTRATION. 

I.  Of  judgment  in  C.  P. 

Effect  before  execution,  737.  Judg- 
merit,  I.  1. 

II.  Of  memorial  in  regbter  county,  ap- 
plicable to  judgments,  737.  Juag- 
mentj  L  1. 

RELATOR. 
Page  143.    Disclaimer, 

REMEDY. 

I.  Form  of. 

1.  Distress  or  mandamus,  390.  High- 
way, IV.  1. 

2.  Action  for  malicious  arrest  or  ap- 
plication to  set  aside  proceedings, 
929.     Arrest,  I.  1, 

3.  Account  or  damages,  977.  Patent, 
11. 2. 

4.  For  misdirection  or  verdict  against 
evidence  in  criminal  prosecutions, 
942.    New  Trial,  I.  1. 

5.  For  improper  rejection  of  vote  at  a 
vestry  meeting,  718.  Churchwarden, 

II.  Cumulative. 

For  enforcing  payment  of  costs  on 
appeal  to  Quarter  Sessions,  172. 
Appeal,  IV.  1 . 


III.  Specific  penalty. 

When  it  does  not  preclude 
party  injured,  402.     Acti 

REPLICATION. 

To  plea  of  judg-ment  recovered 
nee  according  to  foreign  Uw, 
ment  before  satisfaction,  236 


RESALE. 
By  agent  to  principal,  283.     A^ 

REVENUE. 
Stamps.    Stamp. 

RIVER. 

See  Navigation. 

ROAD. 

See  Highway, 

RULE. 

I.  Grcnerally. 

Where    court    equally    divit 
costs,  722.     Ccwte,  III. 

II.  For  new  trial.     New  Trial. 

SAILOR. 

See  Shipping, 

SALE. 

See  Vendors  and  Purchasers. 

SATISFACTION. 
Post  diem,  83.     Accord,  I. 

SCIENCE. 
Society  for  purposes   of  st-iencc 


>cicty  lor 
slvely,  7r 


slvely,  793,  b07.     y\>f)/',  HI.  -J 


SCIENTER. 


SHIPPING. 


10G9 


SCIENTER. 
See  Knowledge, 

SEAMAN. 
See  Shipping, 

SECONDARY  EVIDENCE. 
See  Evidence^  IV. 

SECURITY. 
I.  For  the  payment  of  monej. 

1 .  What  is  a  security  for  the  payment 
of  money  only,  530.    Contract,  II. 

2.  What  acceptance  is  not,  549.  Car- 
rier. 

3.  Nature  of  incomplete  instrument, 
549.     Carrier. 

n.  Illegality. 

For  price  of  land  conveyed  for  illegal 
purpose,  642.     Covenant. 

in.  Due  diligence. 

Notice  to  trustees  of  assignment  of 
trust  fund,  743.    Judgment,  II. 

SECURITY  FOR  COSTS. 
Page  829.     Costs,  I. 

SEPULTURE. 
Sec  Burial. 

SERVANT. 
See  Master  and  Servant. 


SESSIONS. 

I.  Grenerally. 

1.  What  18  an  acting,  and  what  a  re- 
fusal to  act,  477.    CerHfoate,  I.  1 . 


2.  Discretion  on  appeal,  599.  High' 
way,\lll,\. 

n.  Appointments. 

Of  inspector  of  weights  and  measures, 
640,     Certiorari,  11. 

III.  Annual  for  county  business. 

Finality  of  disallowance  of  item  in 
an  account,  763.     County,  I. 

rV.  Business  to  be  transacted. 

Rule  requiring  notice,  763.     County, 

V.  Judicial  acts. 

Passing  accounts,  763.     County,  I. 

VI.  Incidental  cxpences. 

Reasonable  refreshments,  763.  County, 
I. 

VII.  Enforcement  of  orders. 

By  certiorari  and  execution  in  Q.  B., 
172.    Appeal,  IV.  1. 

SEWER. 

Ill    constructed   on    adjacent   land    of 
grantor,  128.    Drainage. 

SHIPPING. 

I.  Description  of  vessel. 

1.  What  is  not  a  "  wherry,  Hgj^ter  or 
other  craft"  within  the  Thames 
Waterman*8  Act. 

Sect.  37  of  Stat.  7  &  8  G.  4.  c.  Ixxv. 
(local  and  personal,  public)  imposes  a 
penalty  upon  any  person  who,  not  be- 
ing a  freeman  of  the  Waterman's 
Company,  or  an  apprentice  to  a  free- 
man or  to  the  widow  of  a  freeman, 
(with  certain  exceptions)  shall  "act 
as  a  waterman  or  lighterman,  or  ply, 
or  work  or  navigate,  or  cause  to  be 
worked,  or  navigated,  any  wherry, 
lighter,  or  other  craft,"  upon  the 
Thames,  "from  or  to  any  place  or 
places,  or  ship  or  vessel,**  within  the 
limits  of  the  Act,  for  hire  or  gain. 
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SICKNESS. 


STATUTE. 


Held :  that  a  steam  tug  of  eighty 
seven  tons  burden,  employed  in  mov- 
ing another  vessel,  was  not  a  "  wherry, 
lighter,  or  other  craft,**  under  this 
section ;  and  that  a  person  navigating 
her  for  this  purpose,  not  beln^  a  free- 
man &c.,  aid  not  thereby  mcur  a 
penalty.    Reed  v.  Ingham^  889. 

2.  Steam  tug,  889.     Ante,  1. 

n.  Bill  of  lading.    Bill  of  Lading. 

in.  Obligation  to  have  medicines  on 
board. 

Liabilities  of  owner  on  neglect,  402. 
Action^  L  1. 

rV.  Captain. 

When  no  authority  to  contract  for 
increase  of  wages,  559.  Contract, 
IV.  1. 

V.  Desertion. 

Effect  as  to  the  contracts  of  seamen 
who  do  not  desert,  559.  Contract, 
IV.  1. 

VI.  Relation  of  seaman  and  shipowner. 

1 .  No  implied  warranty  of  seaworthi- 
ness, 402.    Action,  1.  1. 

2.  What  must  be  shewn  in  declaration 
by  seamen  for  injury  from  unsea- 
worthiness, 402.    Action,  I.  1. 

3.  Action  by  seamen  for  injury  from 
neglect  to  supply  medicmes,  402. 
Action,  I.  1. 

4.  Substituted  contract  for  increased 
wages  when  void  for  want  of  consi- 
deration, 559.     Contract,  IV.  1. 

Vn.  River  Thames. 

Privileges  of  freemen  and  their  wi- 
dows, 889.    Ante,  I.  \. 

SICKNESS. 
What  is ;  blindness,  587.    Poor,  XIII.  1 . 


SIGNATURE. 

s  bein^ 
48.     Insurance, 


Effect  of  its  being  in  an  unusual  place, 
:e7Vl.  1. 


SOCIETY. 

Literary  or  scientific  :  rateab 
793,  807.     Poor,  III. 

SOLDIER. 

Irremoveabilitj,  696.     Poor,  J 

SOMCITOR. 

See  Attorney. 

SPECIAL  OCCUPAN 
Estate  pur  autre  vie,  918.     Dt 

SPECIALTY. 

I.  When  merely  inducement, 
cord,L 

n.  When  merely  collateral,  30 
tract,l.  1. 

SPECLA.L  VERDICT 

DbUnction  between   finding  f 
evidence  of  facta,  249.     J^ee 

STAMP. 

On  agreements. 

When  contract  not  wholly  in 
307.     Contract,  I.  1. 

STATUTE. 
First:  Grenerally. 

I.  The  Title. 

When  looked  to  in  construing 
563.    Landlord  and  Tenant 

II.  The  Preamble. 

When  looked  to  in  construing 
563.     Landlord  and  Tenant 

III.  Changes  by  statute. 

1.  Effect  on  contracts,  653. 

*2.  When  it  is  that  a  pre 
though  ordered  by  statute  J 
ceedmg  at  common  law,  5 
Certiorari,  III. 


STATUTE. 


3  Repeal  of  provisions  in  local  act  by 
adoption  of  Public  Health  Act,  517. 
Ilighwat/j  I.  1. 

IV.  Specific  penalty. 

When  it  does  not  preclude  action  by 
party  injured,  402.     Action,  I.  1. 

V.  Construction  of  statutes.     Construe^ 
Hon,  II. 

VI.  Statutory  forms. 

Variations  from,  650.  Account  siaJtedy 
I. 

Secoitdlt  :  Decisions  on  general  acts. 
Vn.  43  Eliz,  c.  2.     (Poor). 

1.  Sect.  1.  Rateable  property. 
Poor,  ni.  IV. 

2.  Sect.  1.  Reputed  parish,  906. 
Poor,  I.  1. 

Vm.  21  Ja.  1.  c.  3.    (Patents). 

Sect.  6.  New  manufactures,  256. 
Patent,  I.  1. 

IX.  ^kAW.^M.cU.    (Poor). 

Sect.  6.  Payment  of  rates,  637.    Poor, 

vm. 


lori 

(Master  and  Ser- 


XV.  4  O,  4.  V.  34. 
vant). 

Conviction  and  warrant,  607.     Con- 
viction, I. 

XVI.  7  O.  4.  c.  14.     (Limitation). 

Sect.  1.    Part  payment  by  bill,  136. 
Limitation,  I. 

XVII.  10  O.  4.  c.  56.     (Friendly  So- 
ciety). 

1.  Sect.  9.    Amendment  of  rules,  194. 
Friendly  Society,  I. 

2.  Sect.      27.      Arbitration,     363. 
Friendly  Society,  TV.  1. 

XVm.  11    G.  4.  &   1    W.  4.  c.  68. 
(Carriers). 

Sect.    1.    Notice   limiting    responsi- 
bility, 549.     Carrier. 

XIX.  1  W.  4.  c.  22.     (Witnesses). 

Sect.  4.    Conmiission  to  examine  wit- 
nesses abroad,  114.     Witness,  I.  1, 


W.  4.    c.    88.    (Church 


X.  7  Ann.  c.  20.     (Middlesex  registra- 
tion). 

Sect.   18.    Memorial   of  judgments, 
737.    Judgment,  II.  1. 

XL  17  a  2.  c.  38.    (Poor). 

Sect.  4.    Costs,  172.    Appeal,  IV.  1. 

XII.  56  O.  3.  c.  50.     (Farming  stock). 

Sect.   11.    Use    by  purchaser,    563. 
Landlord  and  Tenant,  11. 

XIII.  58  O.  3.  c.  45.     (Church  Build- 
ing). 

Secte.  59,   60.     Additional    burymg 
ground,  779.    Burial. 

XIV.  59  Q.  3.  c.  134.    (Church  Build- 
.     ing). 


Sects.  24,  25. 
ground,  779. 


Additional  burying 
Burial, 


XX.  1    &  2 
Building). 

Sects.  10,  16, 23, 25.  Secular  duties, 
688.     Churchwarden,  II. 

XXI.  3  &  4  TF.  4.  c.  42.    (Amendment 
of  the  Law). 

Sect.  28.  Recovery  of  interest,  307. 
Contract,  L  1. 

XXn.   3  &  4  T7.  4.  c.  90.     (Lighting 
and  Watching). 

1.  Sect.  5.  Adoption,  688.  Church- 
warden, n.  872.  Justice  of  the 
Peace,  IV. 

2.  Sect.  77.  Churchwardens,  688. 
Churchwarden,  II. 

XXIII.  4  &  5  W.  4.  c.  40.     (Friendly 
Society). 

1.  Sect.  4.  Barrister's  certifioate, 
194.     Friendly  Society,  I. 

2.  Sect.  7.  Jurisdiction  of  Justices 
of  the  Peace,  363.  Friendly  Society, 
IV.  1. 
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XXIV.  5  &  G  TT.  4.  c.  50.  (Highways) 


1.  Sect.  50.    Costs,   390.     Highway, 
IV.  1. 

2.  Sect.  89.    Appeal,  477.    Certificate, 
1.1. 

3.  Sect.  95.    Indictment,  547.     Cev' 
Horari,  III. 

4.  Sect.  95.    Costs    of   prosecution, 
960.    Highway,  IV.  2. 

5.  Sect.  107.    Certiorari,  547.     Cer- 
tiorari, III. 

XXV.  5  &  6  TT.  4.  c.  63.    (Weighte 
and  Measures). 

1.  Sect.    6.    Local    measures,  954. 
Measure,  I. 

2.  Sects.  17,  36.   Appointment  of  in- 
spector, 640,     Certiorari,  II. 

XXVI.  5  &  6  TF.  4.  c.  76.     (Municipal 
Corporations). 

1.  Sects.  28,  53.     Disqualifying  con- 
tracts, 530.     Contract,  II. 

2.  Sect.  35.   Majority,  249.   Election, 
I.  1. 

3.  Sect.  51.  Acceptance  of  office,  249. 
Election,  I.  1. 

4.  Sect.  58.    Treasurer,  653,    Surety, 

XXVII.  7    TF.  4,   &   1    Vict.    c.    26. 
(Wills). 

Sect.  24.  Subsequently  acquired  land, 
572.    Devise,  I.  1. 

XXVni.   1  &  2  Vict,  c,  110.    (Insol- 
vent Debtors). 

1.  Sect.  13.    Registered  judgments, 
737.    JudgmerS,  I.  1. 

2.  Sect.    14,      Charging  order,   743. 
Judgment,  II. 

XXXIX.  2  &  3  Vict.  c.  11.  (Protection 
of  purchasers). 

Sect.  5.   Registered  judgments,  737. 
Judgment,  1. 1 . 


XXX.  2    &    3    Vict.   c.   93. 
Police). 

Sect.  10.  Appointment  to  gn 
office,  640.    Certiorari^  II. 

XXXI.  4  &  5  Vict.  c.  59.     (Ti 
roads). 

Sect.  1.  Contribution  from  hi 
rates,  599,  989.  Highway,y 
IX.  1. 

XXXn.   5  &  6  Vict,  c,  104.     Qt 
pal  Corporations). 

Sect.  1.  Security  for  paym< 
money,  530.     Contract,  II. 

XXXIII.  6  &  7  Vict.  c.  36.     (Pc 

Sect.  1.  Exemption  from  rat4 
793,  807.     Poor,  III, 

XXXIV.  6  &  7  Fwrf.  c.  89.  (Mu 
Corporations), 

Sect.  6.  Treasurer,  653.     Surd 

XXXV.  7  &  8  Vict.  c.  112.    (Me 
Seamen), 

Sect.  18.  Supply  of  medicine 
Action,  I.  1. 

XXXVI.  8  &  9  Vict.  c.  16.  (Con 
Clauses). 

Sect.  36.  Execution,  784.  Co 
V.  1. 

XXXVn.    8  &  9  Fief .  c.  18.     { 
Clauses). 

Sect.  68.  Compensation,  443. 
pensation,  I. 

XXXVIU.   9  &  10  Vict.  c.  66. 
removal). 

Sects.  1,  4.  Irremoveability,  34 
596.     Foot,  XI.  XII.  XUI. 

XXXIX.   9  &  10  Vict,  c,  95,     (( 

Courts). 

1.  Sect.  48.    Building  used  fo 


pose,  336.    Poor^ 


ling  usei 
,  IV.  1. 


STATUTES. 
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2.  Sect  58.  Prohibition,  193.  County 
Courts  II. 

3.  Sects.  58,  122.  Title  in  question, 
399,  695.    County  Court,  I.  1.  4. 

XL.  11  &  12  Vict,  c.  43.    (Justices). 

Sect.  27.  Costs  of  appeal,  172.  Appeal, 

XLI.  11  &  12  Vict.  c.  44.    (Protection 
of  justices). 

2.  Sect.  5.  Order  in  lieu  of  a  manda- 
mus, 372.  Justices  of  the  Peace,  IV. 

1.  Sects.  I,  2,  10.  Notice  of  action, 
724.    AcHm,llh\, 

:iLll,    11  &   12   Vict,  c,  63.    (Public 
Health). 

1.  Sects.  2,  68,  86,  87.  Application 
of  highway  rate,  989.  Highway, 
XJk..  1. 

2.  Sect.  117.  Highway  rates,  517. 
Highway,  I.  1. 

3.  Sect.  117.  Contribution  to  turn- 
pike roads,  989.    Highway,  IX.  1. 

XLin.  11  &  12  Vict  c.  no.     (Poor). 

Sect.  3.  Charges  on  Union  fund,  341. 
Poor,  XII. 

XLIV.    11  &  12  Vict.  c.  111.     (Poor 
removal). 

Sect.  1.  Wife  and  children,  596. 
Poor,  XI. 

XLV.    12  &  13  Vict.  c.  45.     (Sessions 
Procedure). 

Sect.  18.    Costs,  172.    Appeal,  IV.  1. 

XL VI.    13  &  14  Vict,  c  39.    (Convict 
Prisons). 

Land  held  by  directors,  346.  Poor, 
IV.  2. 

XLVn.  13  &  14  Vict.  c.  61.     (County 
Court). 

Sect.  22.    Prohibition,  193.     County 

Court,  II. 
VOL.  m.  3  z 


XLVIII.  13  &  14  Vict.c  79.  (Turnpike 
roads). 


Sect.  4.     Interest,  599. 

vnLi. 


Highway, 


XLIX.  13  &  14  Vict.  c.  115.  (Friendly 
Society). 

Sects.  12,  13.    Recovery  of  money, 
194.    Friendly  Society,  I. 

L.    14   &   15   Vict.   c.    100.     (Criminal 
Law). 

Sect.  1.  Misdescription,  734.   Amend- 
ment, II. 

LI.  15  &  16  Vict.  c.  76.  (CJommon  Law 
Procedure). 

1.  Sects.  37,222.  Amendment  of  mis- 
joinder, 396.     Amendment,  1. 

2.  Sect.  91.    Forms  of  pleading,  650. 
Account  Stated,  I. 

3.  Sect.  101.  Defendant's  twenty  days 
notice,  987.     Procedure,  I. 

4.  Sect.   142.    Action  by  insolvent, 
274.     Action,  U.  I. 

5.  Sect.  155.    Error,  practice  as  to 
judgment  roll,  731.    Error,  I. 

LU.    15  &   16  Vict.  c.  81.      (County 
Rates). 

Sect.    50.      Audited    account,    763. 
County,  I. 

Lni.  15  &  16  Vict.  c.  83.    (Patents). 

Sect.  42.  Account  and  inspection,  969. 
977.    Patent,  II. 

Thirdly  :  Decisions  on  acts  local  and 
personal  public. 

LIV.  Arrangement  in  order  of  time. 

1.  1    &   2   G.   4.  c.   lix.    (Worthing 
town),  989.    Highway,  IX.  1. 

2.  7  G.  4.  c.  X.  (  Worthing  and  Lancing 
road),  989.     Highway,  IX.  1. 

£.   &   B. 
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SURETY. 


3.  7  Q.  4.  c.  xvii.  (SaM  Shields 
Turnpike),  599.  Highway,  Vm.  1. 

4.  7  &  8  G.  4.  <?.  Ixxv.  (Watennen  of 
the  Thames),  889.    Shipping,  I.  1. 

LY .  Acts  for  the  management  of  towns. 

Worthing,  989,    Highway,  JX.  I. 

LVI.  Navigation  Acts. 

Watermen  of  the  Thames,  889.  Sh^- 
pi^,  1. 1. 

LVII.  Turnpike  Road  Acts. 

1.  TFor^tfi^  and  Zonoi^,  989.  High- 
way,  IX.  1. 

2.  South  Shields,  599.  Highway,YIJl. 

STOCK. 

I.  Charge  upon. 

I.  Effect  of  not  giving  notice  to  trus- 
tees, 743.    JtSgment,  II. 

*i.  Bj  charging  order,  743.  Judgment, 

II.  Farming  stock. 

Statutory  restrictions  on  use  of  farm 
stock  by  purchaser,  563.  Landlord 
and  Tenant,  II. 


STOPPAGE  IN  TRANSITU. 

I.  Right  when  divested  by  resale  and 
indorsement  of  bill  of  lading,  283. 
Agent,  I. 

II.  Effect  of  negotiation  of  bill  of  lading, 
622.     BiU  of  Lading,  h\. 


SUBMISSION. 
To  arbitration.     Arbitration. 

SUBSCRIBERS'  AGREEMENT. 
Page  307.     Contract,  I.  1 . 


SUBSTITUTION. 

Of  nominees  b  j  original  header  ( 
of  allotment,  807.     Cotdradt,  \ 


SUCCESSOR. 
Liability  of,  390.     Highway,  TV 

SUGGESTION. 

Of  default  by  plaintiff  after  defi 
twenty  days*  notice  to  pro 
trial,  987.     Procedure,  I. 

SURETY. 

Change  in  tenure  of  office. 

Covenant  with  the  Mayor 
the  borough  of  B»  on  a  dee 
cuted  after  stat.  5  &  6  IT.  ^ 
and  before  stat.  6  &  7  VicL  c. 
which,  after  reciting  that  the 
of  the  borouffh  had  elected  J 
surer  of  the  borough,  defend 
came  surety  to  the  Corporat 
Z).*s  accounting  to  them  ^^  doi 
whole  time  oi  D.  continuing 
said  office,  in  consequence  or  t 
election,  or  under  any  annual  o 
future  election  of  the  said  cot 
the  said  office."  Averments  tl 
subseciuent  elections,  D.  was 
nued  m  his  office  and  did  not  a< 

Plea :  that  D.  was  elected 
office,  and  the  deed  given,  whi 
office  was  annual  under  stat. 
W.  4.  c.  76.  8  58.;  that,  c 
NovenUfer  1843,  D,  was,  in  obc 
to  stat.  6  &  7  Vict,  c,  89.  s,  6.,  < 
to  the  office  during  pleasure ;  ai 
he  accounted  up  to  9th  No 
1843.  On  demurrer,  the  Co 
Queen*8  Bench  gave  judgment : 
plaintiffs.     Error  bemg  suggesi 

Held  by  CressweU  and  WHlia 
and  Parke^  Alderson  and  Mart 
affirming  the  judgment  below 
the  functions  and  duties  of  the 
not  being  changed,  it  continue 
same  office ;  and  that  the  chai 
the  tenure  was  provided  for  1 
language  of  the  deed,  and  tht 
did  not  discharge  the  sureties. 


SURPLUSAGE. 


USAGE. 


1076 


DissentientibaB  JertU  C.  J.,  PoUbck 
C.  B.  and  Maule  J.,  on  the  grounds 
that  the  parties  to  the  instrument 
should  be  presumed  to  be  contracting 
on  the  supposition  that  the  existing 
law  should  continue  to  exist;  that 
there  were  no  words  to  shew  that  the 
parties  intended  to  be  bound  in  case 
the  tenure  of  the  office  was  changed ; 
and  that,  the  risk  of  the  sureties  l^ing 
affected  bj  the  change  in  the  tenure, 
the  office  did  not  remain  the  same 
within  the  meaning  of  the  security 
deed. 

Judgment  affirmed.  Berwick^  May* 
or  ^c.  y.  Oiweddj  653. 

SURPLUSAGE. 

I.  Rejection  of  excess,  1.    Bankj  II.  1. 

II.  Inconsistent  or  inoperative  words  in 
a  limitation,  918.    Devise^  IV. 

m.  ^Vliat  not  rejected  in  construing  an 
instrument  sued  on  as  a  promissory 
note,  832.    BilUyl,  1. 


SURVEYOR. 
Of  highways,  390.    Highway,  IV.  1 . 

TAXATION. 

Of  costs,  after  Judge*s  order  allowing 
them,  960.    Highway,  IV.  2. 


TERM. 

When  bound  by  a  judgment,  737.  Judg' 
ment,  L  1. 


THAMES. 

Navigation  of  steam  tugs,  889.  Shipping, 


TIME. 

1.  Lapse  of. 

What  it  does  not  cure,  688.    Church' 
warden,  II. 

IL  Payment  post  diem,  83.     Accord,  I. 

3  z  2 


TITLE. 

L  Of  act  of  parliament,  563.  Landlord 
and  Tenant,  II. 

II.  Privilege  of  not  producing  deeds, 
430.    Deed,l.\, 

in.  Not  a  question  for  compensation 
jury,  443.     Compensaiion,  I. 

IV.  In  question,  under  County  Court 
Acts,  399,  695.  County  Court,  L  1,  4. 

TRADE. 
Custom  of  trade.     Custom. 

TREASURER. 
I.  Of  county,  763.     County,  I. 
IL  Of  borough,  653.     Surety, 

TRIAL. 

I.  Proceedings  to  compel,  987.  Proce- 
dure, L 

II.  Amendment  at  trial. 

Misjoinder  of  defendants,  396.  Amend- 
ment,  I. 

ni.  New  Trial.    New  Trial, 

TRUSTEE. 
Notice  to. 

Of  charge  on  stock,  743.    Judgment, 

TURNPIKE  ROAD. 
See  Highway, 

UNITY  OF  TITLE. 

Effect  of  continuing  a  nuisance  afler 
leasing  an  adjacent  tenement,  128. 
Drainage, 

USAGE. 

I.  Presumption  of  by-law  from  usage, 
377.     Corporation,  I.  1. 
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U.  Effect  in  evidence  on  qoeitions  of 
parochiality,  906.    Poor^  1.  1. 

m.  Of  trade.     Custom. 

USER. 

Preyious,  of  patented  invention,    256. 
Patent,  I.  1. 


VALUE. 


I.  Generally. 


Distinction  between  value  and  ca- 
pacity of  being  made  valuable,  549. 
Carrier, 

II.  Of  particular  instruments. 

Of  inchoate  bill,  accepted  but  not 
signed  by  drawer,  549.     Carrier. 

III.  Rateable    value    of    railway,    94. 
Poor,  V.  1. 

VENDORS  AND  PURCHASERS. 
FiBST :  On  sale  of  land. 

I.  Securities  for  price. 

Where  the  land  is  conveyed  for  an 
illegal  object,  642.     Covenant. 

II.  Charges  on  land. 

Effect  of  judgments  registered  in  C.  P., 
but  not  in  register  of  register  coun- 
ty, 737.    Judgment,  I.  1. 

Secondly  :  Personal  chattels. 

III.  Distinction  between  sale  and  loan, 
1.    Bank,lL\. 

IV.  Sale  of  cargo ;  indorsement  of  bill 
of  lading. 

Effect  of  resale  in  divesting  right  to 
stop  in  transitu,  283.    Agent,  I. 

V.  Vendee. 

1.  Agent  or  principal,  263.    Agent,  I. 

2.  Of  farm  produce,  restrictions  on 
use,  563.    Landlord  and  Tenant,  II. 


VI.  Sale  of  farm   produce 
and  Tenant,  II. 

Vn.  Stoppage  in  transitu. 
Transitu. 


VERDICT. 

I.  Against  evidence. 

Remedy  in  criminal  prosec 
New  Trial,  L  1. 

U.  Bad  in  part,  when  bad 
443.     Compensation,  I. 

ni.  Special.     Special  Verdi* 

VESTRY. 

Voting  at. 

Rejection  of  good  votes  at 
churchwarden,  718.  Chi 
I. 

VISITING  JUSTIC 
Page  763.     County,  I. 

VOTE. 

I.  Rejection  of,  718.     Churc 

II.  Votes    thrown    away   on 
candidate,  249.    Ele^Aon,  \ 

WAGES. 

Contract  for  extra  wages,  t 
tract,IV.  1. 

WAIVER. 

By  acceptance    of    perform: 
diem,  83.    Accord,  I. 

WARRANT. 

I.  Of  committal  on  summary  • 
607.     Conviction,  I. 

n.  Indorsement  on,  929.     Ai 


WARRANTY. 


I.  Generally. 


WATCHING. 


WITNESS. 
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Continuous    warranties,    868.      /»- 
iturance,  X. 

II.  In  policies  of  insurance,   48,   868. 
Insurance^  VI.  1.  X. 

m.  Between  employer  and  employed. 

When  not  implied,  402.    Action,  I.  1. 

IV.  Implied. 

In  policy  of  insurance  against  fire, 
868.     Insurance,  X. 

WATCHING. 

See  Lighting  and  Watching. 

WATERMAN. 

Privileges  of  Watermen's  Company. 

Navigation  of  particular  kinds  of 
vessels  on  the  Thames,  889.  Ship- 
ping,  I.  1. 

WAY. 

H  ighway.     Highway. 

WEIGHTS  AND  MEASURES. 

I.  Inspector. 

Appointment  when  not  removeable  by 
certiorari,  640.     Certiorari,  II. 

II.  Me:isures.     Measure. 

WIFE. 
Removeability,  596.     Poor,  XI. 

WILL. 

I.  Effect  of  disputing  it  after  probate, 
399.     CowUy  Court,  I.  1. 

II.  Construction  of.     Devise. 

WITNESS. 

I.  Commission   to  examine    in   foreign 
state. 

VOL.    III.  4   A 


1.  Notwithstanding  alleged  conflict  of 
laws  as  to  procedure  and  evidence. 

A  commission  under  stat.  1  W,  4. 
c.  22.  «.  4.,  issued  at  the  instance  of 
the  defendant,  directed  to  an  English 
barrister,  to  examine  witnesses  in 
Germany.  The  witness,  a  Prussian 
subject,  being  at  BerUn,  the  commis- 
sioner went  thither,  but  learned  that, 
by  the  Prussian  law,  an  oath  could 
be  administered  to  a  Prussian  sub- 
ject only  by  a  Prussian  judge,  or 
some  one  authorized  by  a  Prussian 
court.  On  the  petition  of  the  com- 
missioner, a  Prussian  court  autho- 
rized D.,  a  Prussian,  to  administer 
the  oath.  On  the  commission  being 
opened,  D.  insisted  on  assuming  the 
controul  of  the  whole  examination, 
and  rejected  a  question  put  con- 
formably to  the  English  law,  on  the 
ground  that  it  could  not  be  put  con- 
formably to  the  Prussian  law.  The 
parties  then  refused  to  act  further 
under  the  commission. 

The  commissioner  returned  these 
facts  :  and  application  was  then  made 
by  the  defendant,  for  a  new  commis- 
sion, to  be  directed  to  a  Prussian 
court  or  judge,  without  the  clause 
requiring  the  commissioner  to  be 
sworn.  From  the  affidavit  in  support 
of  the  rule,  the  above  facts  appeared  : 
and  it  appeared  further,  from  the 
opinion  of  a  Prussian  lawyer,  that  the 
Prussian  rules  of  evidence  were  differ- 
ent from  the  Eitglish,  especially  that 
examination  and  cross-examination  by 
counsel  was  not  permitted. 

This  Court  ordered  that,  on  pay- 
ment of  the  costs  of  the  first  commis- 
sion by  the  defendant*,  a  commission 
should  be  directed  to  a  iVi^nan  judge 
as  an  individual :  holding  that  it  ought 
not  to  be  assumed  that  the  evidence 
would  be  taken  improperly,  and  con- 
sidering that,  in  the  event  of  such 
impropriety  occurring,  an  objection 
might  be  made  at  Nisi  prii^.  Espe- 
cially as,  by  this  course,  an  oppor- 
tunity would  be  given  of  raising,  by 
error  upon  bill  of  exceptions,  the 
question  whether  the  issuing  of  such 
commission  was  withiil  the  power  of 
this  Court.    Lumley  v.  Oye,  114. 

E.  &  B. 
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WITNESS. 


WRITING. 


2.  Directed  to  foreign  judge  as  an 
individual,  114.     Ante,  1. 

3.  Time  of  objecting  to  illegal  ques- 
tions and  answers,  114.     Ante,  1. 

4.  Costs  of  former  commission,  114. 
Ante,  1. 

II.  Allowance  for  attendance. 


Successful  party,  witne 
cause,  waiting  result 
new  trial,  902.    Costn, 

III.  Privileges. 

Not  to  produce  title 
Deed,  L  1. 

WRITING. 

When  of  no  value,  549.     i 


H- 
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